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PREFACE  TO  THE  FIRST  EDITION. 


Thb  reader  may  be  surprised  to  find  in  this  work  several 
decisions  which  are  no  longer  appUcable,  owing  to  the 
changes  efTected  in  our  laws  of  Procedure  by  the  Code  and 
its  amendments  ;  but  the  compiler  deemed  it  expedient  to 
insert  them,  in  order  to  show  at  a  glance  the  successive 
developement  of  our  present  laws,  and  to  anticipate,  if 
possible,  any  future  legislative  enactments  which  may 
bring  ns  back  again  to  the  system  in  force  before  the 
promulgation  of  the  Code. 

Beliance  may  be  placed  on  the  fidelity  of  the  references 
to  the  Decisions,  as  the  proof-sheets  were  corrected  from 
the  original  volumes  of  the  Beports,  and  not  from  the 
manuscript. 

Montreal,  Jidy^  1879. 


PREFACE  TO  THE  SECOND  EDITION. 


Tms  Volume  will  be  found  to  contain  a  note  of  all  the 
decisions  of  our  Courts  which  were  reported  prior  to 
December,  1886. 

Aykner,  Que.,  December,  1885. 


Errata. 


Page  139,  ISih  line,  read  1869  in  lien  of  1879. 

**  194,  Ist  line,  read  e.  6  in  lien  of  c.  9, 

**  296,  Ist  line,  read  e.€ui  lien  of  e,  9. 

**  828,  20th  line,  read  4  in  lien  of  2. 

"  880,  7th  line,  read  L.  ^.  in  lien  of  N. 

*'  440,  Ist  line,  read  dehtcr  in  lien  of  debt. 

**  659,  28rd  line,  read  L.  C.  J.  in  lien  of  L.  C. 
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STATUTSS  AND  FfiOCLAlATIOKS. 


AN  ACT 

Bespecting  the  Codification  of  the  La^s  of  Lower  Canada 
relative  to  Civil  Matters  and  Procedure. 

(ComolidaUd  Statutes  for  Lower  Canada,  Chapter  2,) 

X17H£B£AS  the  Laws  of  Lower  Canada,  in  Civil  Matters,  are  mainly 
^  ^  those  which,  at  the  time  of  the  cession  of  the  oonntry  to  the  British 
Crown,  were  in  force  in  that  part  of  France  then  governed  hy  the  Custom 
of  Paris,  modified  by  Provincial  Statutes,  or  by  the  introduction  of  por- 
tions of  the  Law  of  England  in  peculiar  cases ;  and  it  therefore  happens, 
that  the  great  body  of  laws,  in  that  division  of  the  Province,  exist  only  in 
a  language  which  is  not  the  mother  tongue  of  the  inhabitants  thereof  of 
British  origin,  while  other  portions  are  not  to  be  found  in  the  mother 
tongue  of  those  of  French  origin :  and  whereas  the  Laws  and  Customs  in 
force  in  France,  at  the  period  above  mentioned,  have  there  been  altered 
and  reduced  to  one  general  Code,  so  that  the  old  Laws  still  in  force  in 
Lower  Canada  are  no  longer  re-printed  or  commented  upon  in  France, 
and  it  is  becoming  more  and  more  difficult  to  obtain  copies  of  them  or  of 
the  commentaries  upon  them :  and  whereas  the  reasons  aforesaid,  and 
(be  great  advantages  which  have  resulted  from  Codification,  as  well  in 
France  as  in  the  State  of  Loui8iana„and  other  places,  render  it  manifestly 
expedient  to  provide  for  the  Codification  of  the  Civil  Laws  of  Lower 
Canada :  Therefore,  Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts  as  follows : — 

1.  The  Governor  may  appoint  three  fit  and  proper  persons,  Barristers 
for  Lower  Canada,  to  be  Commissioners  for  Codifying  the  Laws  of  that 
division  of  the  Province  in  Civil  Matters,  and  two  fit  and  proper  persons, 
being  also  such  Barristers,  to  be  Secretaries  to  the  Commission,  one  of 
whom  shall  be  a  person  whose  mother  tongue  is  English,  but  who  is  well 
versed  in  the  French  language,  and  the  other  a  person  whose  mother 
tongue  is  French,  but  who  is  well  versed  in  the  English  language.  20  V. 
c.  43,  s.  1. 

2.  Any  Judge  or  Judges  of  the  Court  of  Queen's  Bench,  or  of  the 
Superior  Court  for  Lower  Canada,  may  be  appointed  a  Commissioner  or 
Commissioners  under  this  Act ;  and  if  any  such  Judge  is  so  appointed, 
the  Governor  may  appoint  any  Barrister  of  at  least  ten  years'  standing 
at  the  Bar  of  Lower  Canada,  to  be  and  act  as  an  Assistant  Judge  of 
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either  of  the  said  Coarts,— or  any  Jadge  of  the  Superior  Court  to  be 
and  act  as  Aflsistant  Judge  of  the  Court  of  Queen's  Bench,  and  a  Barrister 
as  aforesaid  to  supply  his  place  as  Judge  of  the  Superior  Court,  as  an 
Assistant  Judge  thereof, — ^for  and  during  the  time  that  the  Judge,  ap- 
pointed a  Commissioner  under  this  Act,  continues  to  be  such  Commis- 
sioner. 

2.  Every  Assistant  Judge  so  appointed  shall,  during  the  said  time, 
have  and  exercise  all  the  powers  and  authority  and  perform  all  the  duties 
by  law  vested  in  or  assigned  to  a  Judge  of  the  Court  of  which  he  is 
appointed  an  Assistant  Judge,  as  if  he  had  been  appointed  a  Judge  of 
such  Court,  and  shall  reside  at  the  place  to  be  named  for  that  purpose 
from  time  to  time  by  the  Gk>vemor ;  and  in  case  of  the  vacancy  of  the 
office  of  any  such  Assistant  Judge,  another  may  be  appointed  in  his  stead 
in  like  manner  and  with  like  effect.    20  Y.  c.  48,  s.  2. 

9.  The  said  Commissioners  and  Secretaries  shall  hold  their  offices 
during  pleasure,  and  in  cases  of  vacancy,  the  Qovemor  may  appoint 
another  or  others  to  fill  the  same,  and  so  on  until  the  work  is  completed. 
IHd,  s.  8. 

4.  The  said  Commissioners  shall  reduce  into  one  Code,  to  be  called 
the  Civil  Code  of  Lower  Canada^  those  provisions  of  the  Laws  of  Lower 
Canada  which  relate  to  Civil  Matters  and  are  of  a  general  and  permanent 
character,  whether  they  relate  to  Commercial  Cases  or  to  those  of  any 
other  nature ;  but  they  shall  not  include  in  the  said  Code  any  of  the 
Laws  relating  to  the  Seigniorial  or  Feudal  Tenure.    Ibid,  s.  4. 

5.  The  said  Commissioners  shall  reduce  into  another  Code,  to  be 
called  the  Code  of  Ciml  Procedure  of  Lower  Canada,  those  provisions  of  the 
Laws  of  Lower  Canada  which  relate  to  Procedure  in  Civil  Matters  and 
Cases,  and  are  of  a  general  and  permanent  character.    Ibid,  s.  5. 

6.  In  framing  the  said  Codes,  the  said  Commissioners  shall  embody 
therein  such  provisions  only  as  they  hold  to  be  then  actually  in  force,  and 
they  shall  give  the  authorities  on  which  they  believe  them  to  be  so;  they 
may  suggest  such  amendments  as  they  think  desirable,  but  shall  state 
snoh  amendments  separately  and  distinctly,  with  the  reasons  on  which 
they  are  founded.    Ibid,  s.  6. 

7.  The  said  Codes  shall  be  framed  upon  the  same  general  plan,  and 
shall  contain,  as  nearly  as  may  be  found  convenient,  the  like  amount  of 
detail  upon  each  subject,  as  the  French  Codes  known  as  the  Code  Civil, 
the  Code  de  Commerce,  and  the  Code  de  Proe/dmre  Civile,    Ibid,  s.  7. 
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S.  The  CommiMioiien  shall,  from  time  to  time,  report  to  the  Gov- 
ernor their  pxooeedizigB  and  the  progress  of  the  work  entrusted  to  them, 
and  shall,  in  all  matters  not  expressly  provided  for  hy  this  Act,  be  guided 
by  the  instmctions  they  receive  from  the  Governor ;  and  whenever  they 
think  any  section  or  division  of  the  work  soffioiently  advanced  for  the 
purpose,  they  shall  cause  the  same  to  be  printed,  and  transmit  a  sufficient 
nmnber  of  printed  copies  thereof  with  their  Beport  to  the  Governor : 

2.  And  if  the  Governor  in  Coanoil  thinks  it  advisable,  he  shall  cause 
one  or  more  of  such  copies  to  be  transmitted  to  each  of  the  Judges  of  the 
Court  of  Queen's  Bench  and  Superior  Court  for  Lower  Canada,  with  a 
request  that  he  will  return  the  same,  with  his  remarks  thereon,  by  a  day 
to  be  named  in  the  letter  containing  such  request.    20  Y.  c.  48,  s.  8. 

S.  Each  of  the  said  Judges  shall  examine  the  portion  of  the  Com- 
misaioners*  work  so  submitted  to  him,  and  return  the  same  by  the  day 
named  as  aforesaid,  with  his  remarks,  and  he  shall  more  especially  ex- 
amine carefully  that  part  of  the  work  purporting  to  state  the  Law  then 
in  force,  and  report  distinctly  his  opinion,  whether  the  Law  as  it  then 
stands  is  correctly  stated  therein,  and  in  what  paragraph  or  paragraphs 
(if  any)  it  is  incorrectly  stated,  with  his  reasons  and  authorities,  and  a 
draft  of  the  amendments  which  ought  in  his  opinion  to  be  made  in  such 
paragraph  or  paragraphs,  in  order  that  the  Law  may  be  correctly  stated 
therein.    Ibid,  s.  9. 

10.  The  Judges  or  any  of  them  may,  in  their  Beport  on  any  portion 
of  the  said  work  referred  to  them,  make  suggestions  for  the  amendment 
of  the  Law  contained  in  such  portion,  with  the  reasons  on  which  such 
suggestions  are  founded.    Ibid,  s.  10. 

11.  At  any  time  when  any  portion  of  the  said  work  is  before  the 
Judges  for  their  Beport,  they  or  any  of  them  may  confer  with  the  Com- 
missioners or  any  of  them,  touching  the  same ;  and  the  Commissioners 
shall,  in  any  such  conference,  give  all  such  information  and  explanation 
as  it  is  in  their  power  to  a£ford  and  ss  the  Judges  may  require,  relative 
to  any  statement  of  the  Law  as  it  then  stands,  or  any  suggestion  for  its 
amendment,  which  the  Commissioners  have  made  in  such  portion  of 
their  work  as  aforesaid.     Ibid,  s.  11. 

12.  The  reports  of  the  Judges  shall  be  communicated  to  the  Com- 
missioners, who  shall  make  such  corrections  in  their  work  as  they  find 
advisable  after  having  taken  into  consideration  the  reports  and  sugges- 
tions of  the  Judges ;  but  if  any  of  the  Judges  do  not  send  in  their  reports 
by  the  day  named  for  that  purpose,  this  shall  not  prevent  the  Codes  from 
being  completed  and  submitted  to  the  Legislature  as  hereinafter  provided. 
Ibid,  s.  12. 
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13.  The  Commiflflionera  shall,  from  time  to  time,  incorporate  with 
the  proper  portions  of  the  said  CJodes,  such  amendments  of  the  actual  law 
as  the  Gk>vemor  in  Council  thinks  it  right  to  recommend  for  adoption  by 
the  Legislature,  after  considering  the  Reports  of  the  Commissioners,  and 
those  of  the  Judges,  if  any ;  but  such  amendments  shall  be  carefully  dis- 
tinguished from  the  actual  law.    20  V.  c.  48,  s.  18. 

M.  When  the  said  Codes,  or  either  of  them,  are  completed,  with 
such  amendments  as  last  mentioned,  printed  copies  thereof  and  of  the 
Beports  of  the  Commissioners,  and  of  the  Judges,  if  any,  shall  be  laid 
before  the  Legislature,  in  order  that  such  Code  or  Codes  may  be  made 
Law  by  enactment ;  and  if  it  is  found  advisable  that  either  of  the  said 
Codes  be  completed  and  submitted  to  the  Legislature  before  the  other, 
the  Civil  Code  of  Lower  Canada  shall  be  the  first  so  completed  and  sub- 
mitted : 

2.  Either  House  may  propose  any  amendments  to  either  Code,  but 
such  amendments  shall  be  proposed  by  resolutions  which  may  be  passed 
by  one  House  and  sent  to  the  other  for  its  concurrence,  and  shall  be 
subject  to  amendment  by  the  other,  and  to  be  otherwise  dealt  with  as  a 
Bill  might  be,  until  finally  agreed  to  by  both  Houses,  and  shall  then  be 
communicated  to  the  Commissioners,  who  shall,  with  all  possible  dis- 
patch, incorporate  the  subst^jtice  of  the  amendments  so  agreed  to, 
with  the  proper  Code,  which  may  then  be  passed  as  a  Bill,  at  the  same 
or  any  future  session.    Ibid,  s.  14. 

15.  The  said  Codes  and  the  Beports  of  the  Commissioners  shall  be 
framed  and  made  in  the  French  and  English  languages,  and  the  two 
texts,  when  printed,  shall  stand  side  by  side.    Ibid,  s.  15. 

16.  Any  two  of  the  Commissioners  may  make  any  Report,  or  do  any 
other  thing  which  the  Commissioners  are  hereby  empowered  to  do ;  saving 
the  right  of  the  third  Commissioner,  if  so  advised,  to  make  a  separate 
report  or  enter  his  dissent  and  the  reasons  thereof  in  the  minutes  of  the 
proceedings  of  the  Commission.    Ibid,  s.  16. 

17.  The  Commissioners  shall  be  remunerated  for  their  services  at 
such  rate  as  the  Governor  in  Council  shall  determine,  not  exceeding 
sixteen  dollars  per  diem  to  each  Commissioner  while  employed  in  the 
performance  of  his  duties,  nor  five  thousand  dollars  per  annum  to  any 
Commissioner ;  and  the  said  Secretaries  shall  be  remunerated  for  their 
services  at  such  rate  not  exceeding  three  thousand  four  hundred  dollars 
per  annum,  as  the  Grovernor  in  Council  shall  determine,  but  the  said 
Secretaries  shall  give  their  whole  time  to  the  duties  of  their  office.  Ibid^ 
s.  17. 
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IS.  If  any  Judge  of  the  Coiirt  of  Qaeen*s  Bench  or  Superior  Ck>iirt 
for  Lower  Canada  is  appointed  sooh  Commiesioner  ae  aforeaaid,  he  shall, 
while  acting  as  sooh,  receive  no  remuneration  as  Commissioner  except 
the  ezceas  (if  any)  of  the  remoneration  of  a  Commissioner  over  his  salary 
as  Judge ;  and  any  Assistant  Jndge  to  be  i^pointed  to  supply  the  place 
of  any  each  Judge  while  acting  as  Commissioner,  sh&U  receiye  a  salary  to 
be  fixed  by  the  Governor  in  Council,  but  not  to  exceed  the  highest  salary 
of  a  Puisne  Jndge  of  the  Cou^  to  which  he  is  appointed ;  so  that  the 
charge  upon  the  Province  shall  not  be  increased  by  the  appointment  of  a 
Judge  or  Judges  as  Commissioners.    20  V.  o.  48,  s.  18. 

10.  The  Commissioners  shall  hold  their  meetings  at  such  place  as 
shall  be  appointed  by  the  Governor,  and  the  Secretaries  shall  keep  min- 
utes  of  the  proceedings  at  such  meetings.    Ibid,  s.  19. 

80.  The  remuneration  of  the  Commissioners  and  Secretaries,  with 
such  expenses  as  may  be  inounred  by  them  for  travelling  expenses,  print- 
ing, stationery  and  other  things  necessary  to  the  due  performance  of  their 
duties  under  this  Act,  shall  be  paid  by  warrant  of  the  Governor,  out  of 
the  Consolidated  Bevenue  Fund,  as  shall  also  the  rent  of  their  place  of 
meeting,  if  such  place  be  not  in  any  public  building.    IHd,  s.  20. 

21.  All  m<meys  expended  under  this  Act  shall  be  accounted  for  to 
Her  ICi^esty  and  to  the  Legislature,  in  the  manner  provided  by  Law. 
Ibid,  s.  21. 


AN  ACT 
Bespecting  the  Code  of  Civil  Procedure  of  Lower  Canada. 

(29^  Viet,  Chap,  25.) 

\17H£REA8  the  Commissioners  appointed  under  the  second  Chapter 
^"  of  the  Consolidated  Statutes  for  Lower  Canada,  to  codify  the 
Laws  of  that  division  of  the  Province  in  Civil  Matters,  have  completed 
that  portion  of  their  work  mentioned  in  the  said  Act  ae  the  Code  of  Civil 
Procedure  of  Lower  Canada,  embodying  therein  such  provisions  only  as 
they  hold  to  be  now  actually  in  force,  and  giving  the  authorities  on  which 
they  believe  them  to  be  so,  and  have  suggested  such  amendments  as  they 
think  desirable,  stating  such  amendments  separately  and  distinctly,  with 
the  rsasons  on  which  they  are  founded ;  and  have  in  all  respects  complied 
with  the  requirements  of  the  said  Act  as  regards  the  said  Code  and 


8  CODIFIOATION  OF  THE  LAWS. 

amendmenta ;  and  whereas  the  said  Code  with  the  amendments  soggeeted 
by  the  said  Commissionen,  has,  by  oommand  of  the  Governor,  been  laid 
before  the  Legislature  in  order  that  the  said  Ckide,  with  sneh  amandments 
as  may  be  adopted  by  the  Legislature,  may  be  made  law  by  enactment ; 
And  whereas  snch  of  the  amendments  suggested  by  the  Commissioners 
and  suoh  other  amendments  as  are  mentioned  in  the  res<dutions  contained 
in  the  Schedule  hereunto  annexed,  have  been  finally  agreed  to  by  both 
Houses :  Therefore  Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts  as  follows : 

I.  The  printed  roll  attested  as  that  of  the  said  Code  of  Civil  Procedure 
of  Lower  Canada^  under  the  signature  of  His  Excellency  the  Governor 
General,  that  of  the  Clerk  of  the  Legislative  Council,  and  that  of  the 
Clerk  of  the  Legislative  Assembly,  and  deposited  in  the  office  of  the  Clerk 
of  the  Legislative  Council,  shall  be  held  to  be  the  ori^al  thereof  reported 
by  the  Commissioners  as  containing  the  existing  law  without  amend- 
ment; but  the  marginal  notes,  and  the  references  to  existing  laws  or 
authorities  at  the  foot  of  the  several  articles  of  the  said  Code,  shall  form 
no  part  thereof,  and  shall  be  held  to  have  been  inserted  for  convenience 
of  reference  only,  and  may  be  omitted  or  corrected. 

8.  The  Commissioners  under  the  Act  mentioned  in  the  preamble  of 
this  Act  shall  incorporate  the  amendments  mentioned  in  the  resolutions 
contained  in  the  Schedule  to  this  Act,  with  the  said  Code  of  Civil  Pro- 
cedure as  contained  in  the  roll  aforesaid,  adapting  their  form  and 
language  (when  necessary)  to  those  of  the  said  Code,  but  without  changing 
their  effect,  inserting  them  in  their  proper  places,  and  striking  out  of  the 
said  Code  any  part  thereof  inconsistent  with  the  said  amendmenta. 

3.  The  (Governor  may  also  select  any  Acts  and  parts  of  Acts,  passed 
during  the  present  session,  which  he  may  deem  it  advisable  to  be  incor- 
porated with  the  said  Code,  and  may  cause  them  to  be  so  incorporated 
by  the  said  Commissioners,  in  the  manner  hereinbefore  prescribed  with 
respect  to  the  amendments  above  mentioned,  striking  out  of  the  Code  or 
amendments  any  part  thereof  inconsistent  with  the  Acts  or  parts  of  Acts 
incorporated  therewith. 

4.  The  Commissioners  may  alter  the  numbering  of  the  Titles  and 
Articles  of  the  said  Code  or  their  order  if  need  be,  and  make  the  necessary 
changes  in  any  reference  from  one  part  of  the  Code  to  another,  and  may 
correct  any  misprint  or  error  whether  of  commission  or  omission,  or  any 
contradiction  or  ambiguity,  in  the  original  Boll,  but  without  changing  its 
effect. 

5.  So  soon  as  the  said  work  of  incorporation  and  correction  shall . 
have  been  completed,  the  said  Commissioners  shall  cause  the  Code  to  be 
reprinted  as  amended  and  corrected,  carefully  distinguishing  in  such 
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reprint  the  sobstftntive  ftmendimints  and  additions  made  in  or  to  the 
original  Boll,  and  shall  sofaxnit  the  eame  to  the  Governor,  who  may  oanae 
a  correct  printed  BoU  thereof,  attested  nnder  his  signature  and  counter- 
signed by  the  Provincial  Secretary,  or  one  of  the  Assistant  Provincial 
Secretaries,  to  be  deposited  in  the  office  of  the  Clerk  of  the  Legislative 
Cooneil,  which  BoU  shall  be  held  to  be  the  original  thereof ;  any  saoh 
marginal  notes  or  references  thereon  as  are  mentioned  in  section  one, 
being  held  to  form  no  part  thereof,  but  to  be  inserted  for  convenience  of 
reference  only. 

0.  The  Governor  in  Council  may,  after  such  deposit  of  the  Boll  last 
mentianed,  deolaze  by  Proclamation  the  day  on,  from  and  after  which 
tfie  said  Code  as  contained  in  the  said  BoU  shaU  come  into  force  and 
have  effect  as  law,  by  the  designation  of  "  The  Code  of  Civil  Procedure 
of  Lower  Canada,"  and  upon,  from  and  after  such  day  the  said  Code 
shaU  be  in  force  accordingly. 

7.  The  laws  relating  to  the  distribution  of  the  printed  copies  of  the 
Statutes  shaU  not  apply  to  the  said  Code,  which  shall  be  distributed  in 
such  numbers  and  to  such  persons  only  as  the  Gk>vemor  in  CouncU  may 
direct. 

8.  This  Act  and  the  Proclamation  mentioned  in  section  six  shall  be 
printed  with  the  Copies  of  the  said  Code  printed  for  distribution  as 
aforesaid. 

9.  So  much  of  the  Act  cited  in  the  precunble  as  may  be  inconsistent 
with  this  Act  is  hereby  repealed. 


Cak^a.       I  J-  MICHEL. 

VICTORIA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  Queen,  Defender  of  the  Faith,  <&c.,  <&o.,  <fec. 

To  all  to  whom  these  presents  shall  oome,  or  whom  the  same  may  in  any 
wise  concern — Gbeetino: 

Geo.  Et.  Cabtisb,     \  17  HE  BE  AS  in  and  by  a  certain  Act  of  the  Legis- 
Att.'Gen^l.  ^  ^      lature  of  the  Province  of  Canada,  passed  in 

the  session  thereof  held  in  the  twenty-ninth  and  thirtieth  years  of  Dor 
Reign,  intituled :  **  An  Act  respecting  the  Code  of  Civil  Procednre  of  Lower 
Canada,"  it  is  amongst  other  things  in  effect  enacted  that  the  printed  roll 
attested  as  that  of  the  said  Code  of  Civil  Procedure  of  Lower  Canada,  under 
the  signature  of  His  Excellency  the  Governor  General,  that  of  the  Clerk 
of  the  Legislative  Council,  and  that  of  the  rierk  of  the  Legislative  As- 
sembly, and  deposited  in  the  office  of  the  Clerk  of  the  Legislative  Council, 
shall  be  held  to  be  the  original  thereof  reported  by  the  Commissioners  as 
containing  the  existing  Law  without  amendment ;  but  the  marginal 
notes,  and  the  references  to  existing  laws  or  authorities  at  the  foot  of  the 
several  articles  of  the  said  Code,  shall  form  no  part  thereof,  and  shall  be 
held  to  have  been  inserted  for  convenience  of  reference  only,  and  may  be 
omitted  or  corrected;  that  the  Commissioners  appointed  under  the  second 
Chapter  of  the  Consolidated  Statutes  for  Lower  Canada,  to  codify  the 
Laws  of  that  Division  of  the  Province  in  civil  matters  shall  incorporate 
the  amendments  mentioned  in  the  resolutions  contained  in  the  Schedule 
to  that  Act  with  the  said  Code  of  Civil  Procedure,  as  contained  in  the 
roll  aforesaid,  adapting  their  form  and  language  (when  necessary)  to 
those  of  the  said  Code,  but  without  changing  their  effect,  inserting  them 
in  their  proper  places,  and  striking  out  of  the  said  Code  any  part  thereof 
inconsistent  with  the  said  amendments ;  that  the  Governor  may  also 
select  any  Act  and  parts  of  Acts  passed  during  that  session,  which  he 
may  deem  it  advisable  to  be  incorporated  with  the  said  Code,  and  may 
cause  them  to  be  so  incorporated  by  the  said  Commissioners  in  the  man- 
ner hereinbefore  prescribed  with  respect  to  the  amendments  above 
mentioned,  striking  out  of  the  Code  or  amendments  any  part  thereof 
inconsistent  with  the  Acts  or  parts  of  Acts  incorporated  therewith ;  that 
the  Commissioners  may  Alter  the  numbering  of  the  Titles  and  Articles  of 
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the  Mud  Code  or  their  order,  if  need  be,  and  make  the  necessary  changes 
in  any  reference  from  one  part  of  the  Code  to  another  and  may  correct 
any  misprint  or  error  whether  of  commission  or  omission,  or  any  contra- 
dietian  or  ambiguity  in  the  original  roll,  but  without  changing  its  effect ; 
that  so  soon  as  the  said  work  of  incorporation  and  correction  shall  have 
been  completed,  the  said  Commissioners  shall  cause  the  Code  to  be  re- 
printed as  amended  and  corrected,  carefully  distinguishing  in  such  reprint 
the  sabstantiye  amendments  and  additions  made  in  or  to  the  original 
BoU,  and  shall  submit  the  same  to  the  Qovemor,  who  may  cause  a  coireot 
printed  Boll  thereof,  attested  under  his  signature  and  countersigned  by 
the  Provincial  Secretary  or  one  of  the  Assistant  Provincial  Becretaries  to 
be  deposited  in  the  office  of  the  Clerk  of  the  Legislative  Council,  which 
BoU  shall  be  held  to  be  the  original  thereof ;  any  such  marginal  notes  or 
referenoes  thereon  as  are  mentioned  in  Section  one,  being  held  to  form 
no  part  thereof,  but  to  be  inserted  for  convenience  of  reference  only ;  and 
that  the  Governor  in  Council  may,  after  such  deposit  of  the  Boll  last 
mentioned,  declare  by  Proclamation  the  day  on,  from  and  after  which 
the  said  Code  as  contained  in  the  said  Boll  shall  come  into  force  and 
have  effect  as  law,  by  the  designation  of  **  The  Code  of  Civil  Procedure  of 
Lower  Canada,"  and  upon,  from  and  after  such  day  the  said  Code  shall 
be  in  force  accordingly ;  And  whkreas  the  said  Commissioners  have  in- 
corporated the  amendments  mentioned  in  the  resolutions  contained  in 
the  schedule  to  the  said  Act  with  the  said  Code  of  Civil  Procedure  as 
contained  in  the  Boll  aforesaid,  having  adapted  their  form  and  language 
to  those  of  the  said  Code  but  without  having  changed  their  effect,  having 
inserted  them  in  their  proper  places,  and  having  struck  out  of  the  said 
Code  any  part  thereof  inconsistent  with  those  amendments  ;  Am) 
WHSBBAS  the  said  Commissioners  have  been  duly  directed  to  incorporate, 
and  have  incorporated  with  the  said  Code  such  Acts  and  parts  of  Acts 
passed  during  the  last  session  of  the  Legislature  of  Canada,  as  were 
deemed  advisable  to  be  incorporated  therewith,  and  have  struck  out  of 
the  said  Code  and  amendments  any  part  thereof  inconsistent  with  such 
Acts  or  parts  of  Acts  so  incorporated ;  Ain>  whbbeab  the  said  Commis- 
sioners have  altered  the  numbering  of  the  Titles  and  Articles  of  the  said 
Code  and  have  made  the  necessary  changes  in  any  reference  from  one 
part  of  the  Code  to  another,  and  have  corrected  any  misprint  or  error, 
whether  of  commission  or  omission  in  the  original  roll,  but  without 
changing  ite  effect ;  Ain>  whereas  so  soon  as  the  said  work  of  incorpora- 
tion and  correction  was  completed,  the  said  Commissioners  have  caused 
the  Code  to  be  reprinted  as  amended  and  corrected,  having  carefully  dis- 
tinguished in  such  reprint  the  substantive  amendments  and  additions 
made  in  or  to  the  original  Boll  and  have  submitted  the  same  to  the  Ad- 
ministrator of  the  Government  of  Our  said  Province  of  Canada ;  And 
WHKSBAfi  all  the  provisions  of  the  first  five  sections  of  the  above  Act  have 
been  duly  carried  into  effect;  And  whsbeab  the  Administrator  of  the 
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QoTeminent  of  Our  said  Provinoe  of  Cuubda,  ftftor  the  proviBionB  oon- 
tainad  in  the  first  five  flections  of  the  said  Act  had  been  as  above  and  in 
every  other  partioolar  duly  oarried  into  effect,  hath  caased  a  oorreot 
printed  roll  of  the  said  Code  of  Civil  Procedure  attested  under  his  signa- 
ture and  countersigned  by  the  Provincial  Secretary,  to  be  deposited  in 
the  oflSoe  of  the  Clerk  of  the  Legislative  Council ;  Akd  wbbbbas  the  said 
Administrator  of  the  Government  of  Our  said  Province  of  Canada,  after 
such  deposit  of  the  said  printed  roll  of  the  said  Code  of  Civil  Procedure 
hath,  by  and  with  the  advice  and  consent  of  Our  Executive  Council  for 
the  said  Province,  fixed  the  TWENTY-EIOHTH  day  of  JUNE  instant, 
as  the  day  on,  from  and  after  which  the  said  Code  as  contained  in  the 
said  Boll  shall  come  into  force  and  have  effect  as  law,  by  the  designation 
of  '*  The  Code  of  Civil  Procedure  of  Lower  Canada ;"  Now  Know  Yb, 
that  by  and  with  the  advice  of  Our  Executive  CounoU  for  the  said  Pro* 
vince  of  Canada,  We  do,  by  this  Our  Boyal  Proclamation,  declare  that  on, 
from  and  after  the  TWENTY-EIGHTH  day  of  JUNE  instant,  the  said 
last  mentioned  Boll  attested  under  the  signature  of  the  Administrator  of 
the  Qovemment  of  Our  said  Province  of  Canada,  countersigned  by  the 
Provincial  Secretary  and  deposited  in  the  office  of  the  Clerk  of  the  Legis- 
lative Council  of  the  said  Province  as  aforesaid,  &haU  come  into  force  and 
have  effect  as  Uw  by  the  designation  of  "THE  CODE  OF  CIVIL  PBO- 
CEDUBE  OF  LOWEB  CANADA ;"  Of  aU  which  Our  loving  subjects, 
of  Our  said  Provinoe,  and  all  others  whom  these  presents  may  concern, 
are  hereby  required  to  take  notice  and  to  govern  themselves  accordingly. 

In  Tbstimont  Whxbeof,  We  have  caused  these  Our  Letters  to 
be  made  Patent,  and  the  Great  Seal  of  Our  said  Provinoe  of 
Canada  to  be  hereunto  affixed  :  Witnssb,  Our  Trusty  and 
Well-Beloved  Sm  Jomf  Mzohxl,  K.  C.  B.,  Administrator  of 
the  Govemmefit  of  Our  Provinoe  of  Canada  and  Lieutenant 
General  Commanding  Our  Forces  therein,  dfcc,  <fec.,  <&c.  At 
Our  Government  House,  in  Our  CITY  OF  OTTAWA,  in 
Our  said  Province  of  Canada,  this  TWENTY-SECOND 
day  of  JUNE,  in  the  year  of  Our  Lord,  one  thousand  eight 
hundred  and  sixty •8e\'en  and  in  the  Thirty-first  year  of  our 
Beign. 

By  Order, 

WM.  MoDOUGALL,  Secretary, 


CODE  OF  GlYIL  PROCEDURE 

OF 

LOWER    CANADA. 


FIBST  PAET. 

OBNXBAL  PBOyiSIONB. 


1.  The  place,  time  and  dnration  of  the  terms  and  sittings 
of  the  different  courts  are  regulated  hy  particular  statutes. 

The  court  may,  according  to  circumstances,  shorten  the 
terms  thus  fixed,  or  it  may  prolong  them  by  adjournment, 
either  from  day  to  day,  or  to  any  subsequent  day  before  the 
following  term  ;  and  at  any  sitting  held  in  virtue  of  such 
adjournment,  the  court  may  hear  and  determine  all  cases 
brought  before  it,  whether  such  cases  were  begun  before  or 
since  such  adjournment. 

Courts  cannot  sit  on  non-juridical  days.  Nor  can  they 
sit  between  the  ninth  of  July  and  the  first  of  September, 
except  as  regards  proceedings  concerning  corporations  and 
public  offices,  oppositions  to  marriages,  applications  for  writs 
of  habeas  corpus  in  civil  matters,  suits  before  commissioners* 
courts  for  the  summary  trial  of  small  causes,  suits  between 
lessors  and  lessees,  the  proceedings  regulated  by  the  first 
title  of  the  second  book  of  part  second,  and  as  regards  the 
district  of  Gtasp^,  of  Saguenay,  and  of  Ghicoutimi,  and  the 
Court  of  Queen's  Bench.  G.  S.  L.  G.  c.  78,  ss.  16,  17,  18  ; 
c.  82,  s.  4 ;  c.  88,  ss.  16,  87,  79 ;  c.  40,  ss.  6,  6. 

NoiB. — The  ohanges  and  additions  made  in  virtne  of  the  statate  of 
1S66,  intitnled  :  An  Act  retfecting  the  Code  of  Civil  Procedure  of  Lower 
Canada,  Mid  those  contained  in  the  Bchedole  of  Besolntions  appended 
to  the  said  statate,  are,  in  this  Code,  inserted  hetween  brackets  [  ] . 
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46  Vic,  c.  26,  (Que.) : 

1.  Every  juridioal  day  shall  be  deemed  to  be  a  term  day,  except  for 
the  trial  of  caaee  in  which  the  principal  demand  is  inscribed : 

(1)    For  proof  only  ; 

(3)    For  proof  and  hearing. 

The  days  already  fixed  in  any^district  for  proof  or  proof  and  hearing, 
shall  remain  set  apart  for  the  same  object,  except  that  these  days  may  be 
from  time  to  time  changed,  according  to  the  manner  now  by  law  estab- 
lished. 

This  section  applies  to  cases  in  the  Superior  and  Circnit  Courts. 

S.  All  contested  cases,  inscribed  for  proof  and  final  hearing,  either  in 
the  Superior  Court  or  in  the  Circuit  Court  Appealable  shall  be  tried  in 
the  presence  and  under  the  direction  of  the  Court,  and  evidence  in  all 
such  cases  shaU  be  taken  by  official  stenographers,  who  shall  be  appointed 
by  the  Councils  of  Sections  of  the  Bar,  upon  the  report  of  a  committee  of 
examiners  appointed  by  such  council.  The  councils  of  sections  shall 
have  power  to  fix  the  number  and  remuneration  of  such  stenographers. 

The  official  stenographers  shall  be  officers  of  the  Court,  and  shall  be 
paid  from  a  fund  provided  by  means  of  fees,  to  be  exacted  from  the  party 
producing  the  evidence. 

The  amount  of  such  fees  shall  be  determined  by  each  section,  so  as  to 
provide  the  amount  strictly  required  to  pay  such  fees. 

This  fund  so  created  shall  be  the  property  of  the  sections,  to  which  it 
appertains.  •' 

The  stenographers  shall  furnish  the  Prothonotary  or  derk  of  the  Court 
with  at  least  ten  copies  from  a  Bemington  type  writer,  which  copies  shall 
be  preserved  for  use  in  appeal. 

3.  The  two  preceding  seotionB  shall  apply  at  once  to  the  districts  of 
Montreal,  Quebec,  Three-Bivers,  St.  Francis  and  Bichelieu,  and  shall  be 
extended  to  other  districts  by  order  of  the  Lieutenant  Qovemor  in  Coun- 
cil, upon  the  request  of  the  majority  of  the  advocates,  practising  and 
residing  in  the  district. 

47  Vic,  c  8,  (Que.) : 

(1)   Sections  1,  2  and  8,  of  the  Act  46  Victoria,  chapter  26,  are  repealed. 

(3)  Article  1  of  the  Code  of  Civil  Procedure  is  amended  so  that  in  all  the 
districts  of  the  province  except  in  the  cases  therein  mentioned,  the  courts 
cannot  sit  between  the  thirtieth  day  of  June  and  the  first  day  of  Septem- 
ber in  each  year  ;  and  that  in  addition,  they  shall  not  be  obliged  to  sit 
between  the  twentieth  day  of  December  and  the  fifteenth  day  of  January, 
nor  between  the  thirty -first  day  of  August  and  the  tenth  day  of  Septem- 
ber. 
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48  Vic,  c.  20.  (Que.)  : 

4.  Article  1  of  the  Code  of  Civil  Prooedore,  at  amended  by  the  acts 
87  Yioloria,  chapter,  8,  section  6,  and  47  Victoria,  chapter  8,  section  8,  is 
further  amended  by  adding  the  following  paragraph  : 

"  Notwithstanding  the  preceding  provisions,  the  proceedings  nnder 
artiolee  646,  663,  678,  679,  680,  713,  720,  780  and  768  to  780  of  this  Code 
inclnsivttly,  may  be  had  upon  any  juridical  day." 

48  Vic,  c  18,  (Que.) : 

(1)  The  first  two  paragraphs  of  sab-section  b  of  section  2  of  the  act  47 
Victoria,  chapter  8,  are  replaced  by  the  following  : 

**  In  the  districts  of  Montreal,  Three-Bivers  and  St.  Francis,  every 
jnridieal  day  is  repoted  to  be  a  term  day  for  all  porposes  whatever." 

(2)  The  last  paragraph  of  the  said  snb-section  h  of  the  said  section  2  is 
amimded  by  striking  oat  the  words  "  in  the  district  of  Montreal  only,"  in 
the  first  line  thereof  and  replacing  them  by  the  following  :  "  except  in 
tiie  district  of  Montreal." 

1.  The  47th  Vic,  c.  8,  has  not  repealed  46th  Vic,  c  26,  s.  1,  so  as  to 
deprive  the  Superior  Coort  of  the  right  of  hearing  and  disposing  of  pro- 
ceedings incidental  to  the  hearing  and  trial  of  cases  on  any  juridical  day. 
Leonard  et  al,  v.  Bolfe  et  td.,  7  L.  N.  801 ;  8.  C,  1884. 

2.  During  the  long  vacation,  a  Judge  has  the  same  power  that  he  has 
at  any  other  time  of  the  year  with  respect  to  matters  to  be  done  out  of 
term.    NoUm  v.  Ikuiout,  4  Q.  L.  B.,  885,  8.  C.  B.,  1878. 

2.  The  foUowing  days  are  non-juridical : 

1.  Sundays  ; 

2.  New  Tear's  Day,  the  Epiphany,  the  Annunciation, 
Good  Friday,  the  Ascension.  Corpus-Chri^tif  St.  Peter  and 
St.  Paul's  Day,  All  Saints'  Day,  [the  Conception]  and 
Christinas  Day ; 

8.   [The  Birthday  of  the  sovereign  ;] 

4.  Any  day  appointed  hy  royal  proclamation  or  by  pro- 
clamation of  the  governor  as  a  day  of  general  fast  or  thanks- 
giving ;  [but  any  writ  of  summons,  or  other  proceeding, 
which  before  such  proclamation,  has  been  made  returnable 
OD  a  day  so  fixed,  may  be  returned  on  the  next  following 
juridical  day.]  12  Y.,  o.  10,  s.  6 ;  c.  22,  s.  26 ;  C.  S.  L.  C, 
c.  64,  B.  32  ;   C.  8.  C,  c.  6,  s.  6,  §  12 ;    C.  P.  L.  207. 
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42-43  Vic,  c.  19,  (Que.) : 

The  word  "Governor"  in  article  2  of  the  CSode  of  Civil  Prooedue 
means  indifferently  the  Gh>vemor-Qeneral  of  Canada  or  the  Lieutenant- 
Governor  of  this  province  ae  the  caee  may  be. 

The  first  of  July  shall  be  considered  a  non-juridical  day. 

Easter  Monday  and  Ash-Wedneeday  were  added  by  81  Vic,  c.  7,  s.  2, 
§  25  (Que.) 

1.  Where  a  party  has  fixed  a  day  for  a  proceeding  which  afterwards 
turns  out  to  be  a  non-juridical  day  he  cannot  avail  himself  of  art  2  of 
the  Code  of  Procedure.    DesH^e  v.  WhyU,  4  B.  L.  666,  8.  C.  1872. 

2.  A  summons  to  appear  on  a  non-juridical  day  is  null.  Art.  2  applies 
only  where,  alter  the  issuing  of  the  writ,  a  proclamation  appoints  the  day 
fixed  for  the  return  as  a  day  of  general  fast.  Champagne  v.  Boujoli^  10  B. 
L.,  208,  C.  C,  1880. 

8.  If  the  day  on  which  anything  ought  to  be  done  in 
pnrsaance  of  the  law  is  a  non-jnridical  day,  such  thing  may 
be  done  with  like  effect  on  the  next  following  juridical  day. 
C.  S.  L.  C,  c.  82,  8.  5. 

42-48  Vic,  c.  19,  (Que.) : 

Art.  8  applies  to  sales  announced  to  be  made  by  authority  of  justice. 

4.  Persons  present  at  sittings  of  the  courts  must  remain 
uncovered,  and  in  silence.    C.  P.  C,  88. 

5.  All  qrders  given  by  the  court  or  a  sitting  judge  for  the 
maintenance  of  good  order  during  the  sittings  must  be  in- 
stantly  obeyed. 

The  word  "  judge  "  used  alone,  either  in  this  code  or  in 
the  Civil  Code,  means  in  like  manner,  the  chief-justice,  or 
any  assistant  judge  of  the  same  court,  unless  the  contrary 
is  expressed.     Ibid, 

1.  A  judge  of  the  Superior  Court  of  Lower  Canada  may  act  as  such 
in  any  of  the  courts  of  Lower  Canada.  Talbot  v.  Limeau^  7  L.  C.  J.  67, 
8.  C.  1862. 

6*  The  provisions  of  the  two  last  preceding  articles  must 
likewise  be  observed  wherever  judges  are  in  the  exercise  of 
their  functions.    Ibid. 
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7*  Any  person  who,  during  the  sitting  of  the  court  or  of 
a  jndge,  disturbs  order,  utters  signs  of  approbation  or  disap- 
probation,  or  refuses  to  withdraw  or  to  obey  the  orders  of 
the  judge,  or  the  admonitions  of  the  criers  or  other  officers 
of  the  court,  may  be  condemned  at  once  to  a  fine  or  impri- 
sonment, or  both,  according  to  the  discretion  of  the  court 
or  judge. — Ibid.  89. 

1  Tidd's  Practice,  479,  480;  41  Geo.  IIL  c.  7,  s.  16  ; 
C.  P.  L.  180,  181,  182  ;— Morin,  Discip.  des  Cours,  Nos. 
118,  151,  281,  604.— Guyot,  Rep.  V.  Audience  788.4  ;— 
Merlin,  Rep.  V.  Audience,  ^  8 ; — Tomlins,  L.  Diet.  V.  Con- 
tempt, v.  Courts. 

8.  If  the  disturbance  is  caused  by  a  person  discharging 
any  function  before  the  court,  he  may,  in  addition  to.  the 
punishment  imposed  in  the  preceding  article,  be  suspended 
from  such  function. — C.  P.  C.  80. 

1.  An  attorney  in  each  a  case  may  be  Immediately  anspended. — Binet, 
Exp.,  2  Bey.  de  L6g.,  438,  K.  B.  1818. 

9«  The  courts,  in  all  cases  brought  before  them,  may  ac- 
cording to  circumstances,  even  of  their  own  accord,  pro- 
nounce orders  or  reprimands,  and  suppress  writings,  or 
declare  them  libellous. — C.  P.  C.  1086. 

1.  As  a  general  mle  the  jndge  has  the  power  to  order  every  kind  of  con- 
aerratory  measnres  which  the  interests  of  the  parties  require.  This 
power  is  indefinite  and  confined  to  the  discretion  and  wisdom  of  the  judge 
who  exercises  it. — Drummond  v.  Holland,  23  L.  G.  J.,  241,  S.  G.  1879. 
See  Cantwell  y.  Madden,  23  L.  G.  J.,  77,  9  B.  L.  633,  S.  G.  1879,  under 
Art.  597  poet. 

2.  Pleadings  which  contain  defamatory  statements  concerning  a  party  to 
the  suit  are  privileged  only  where  they  have  heen  fyled  in  good  faith  and 
the  injurious  statements  are  pertiiient  to  the  issues. — Hodgson  et  al,  v. 
Banque  D'Hochelaga  et  al.,  7  L.  N.  353,  M.  L.  R.,  1  S.  C.  16  ;  S.  G.  1884. 

3.  Libellous  pleadings  which  are  connected  with  the  issues  raised  do  not 
give  rise  to  an  action  for  damages,  unless  their  truth  is  not  proved,  or 
unless  they  were  not  absolutely  neoessary  for  the  purposes  of  the  case. — 
Sail,  Esqual  v.  the  Mayor  dtc,  oj  Montreal ;  27  L.  G.  J.,  129  ;  Q.  B.  1883. 

2  P.C.C.P. 
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4.  A  suit  institated  under  the  leBsors'  and  leaaees'  aot  may  be  united  with 
a  oaiue  proceeding  between  the  pcurties  under  the  ordinary  joriadiction  of 
the  Superior  Court,  in  which  the  aame  question  is  involyed. — Chretien  ▼. 
Crowley,  5  L.  N.  268  ;  Q.  B.  1882. 

lO.  The  court  or  presiding  judge  may  appoint  an  inter- 
preter, and  allow  him  a  reasonable  compensation,  which 
forms  part  of  the  costs  of  the  suit.    C.  S.  L.  C.  c.  88  s.  86. 

!!•  Any  court  or  any  judge  thereof,  may  require  an  oath 
when  it  is  deemed  necessary,  and  may,  in  such  case,  as  well 
as  in  any  case  when  an  oath  is  required  by  law,  or  the  rules 
of  practice,  administer  the  same. 

12.  Whoever  seeks  to  obtain  a  thing  or  right  which  is 
denied  him,  must  sue  for  it  before  the  proper  court. 
C.  P.  Gen&ve  1 ;  Pothier,  P.  C,  2,  C.  P.  L.  76. 

18«  No  person  can  bring  a  suit  at  law  unless  he  has  an 
interest  therein. 
2  Prev6t  la  Jannes,  867, 1  Pig.  pp.  41, 61,  62,  C.  P.  L.  16. 

14.  No  person  can  be  a  party  to  a  suit,  either  as  claimant 
or  defendant,  in  any  form  whatever,  unless  he  has  the  free 
exercise  of  his  rights,  saving  where  special  provisions  apply. 

Those  who  have  not  the  free  exercise  of  their  rights  must 
be  representecl  assisted  or  authorized  in  the  manner  pre- 
scribed by  the  laws  which  regulate  their  particular  status 
or  capacity. 

All  foreign  corporations  or  persons,  duly  authorized  under 
any  foreign  law  to  appear  in  judicial  proceedings,  may  do 
so  before  any  court  in  Lower  Canada. 

Any  person  who,  according  to  the  laws  of  a  foreign  coun- 
try, is  authorized  to  represent  a  person  who  has  died  or 
made  his  will  therein,  leaving  property  in  Lower  Canada, 
may  also  appear  as  such  in  judicial  proceedings  before  any 
court  in  Lower  Canada. 
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1  Pig.  68  et  seq.,  C.P.  Geneve,  2  ;  C.P.L.  6,  6 ;  C.S.L.C., 
c.  91»  88.  1,  2. 

1.  A  woman  mied  as  being  a  widow  bnt  who  pretends  to  be  eoverU 
may,  without  the  authorization  of  her  husband,  plead  the  existence  of 
such  husband.  In  such  oase  the  court  before  adjudicating  upon  the  ex- 
ception to  the  form,  ordered  the  husband  to  be  impleaded  within  fifteen 
days.— Smitfc  dt  Vir.  v.  Chretien,  28  L.  C  J,  8,  9  R.  L.  613,  C.  C.  1878. 

2.  A  married  woman,  if  a  plaintiff,  must  set  forth  in  her  declaration 
that  she  is  authorized  to  sue  alone,  and  must  state  particularly  the 
means  by  which  her  incapacity  has  been  removed.  PerrauU  v.  Cuvillier 
et  aL,  3  Bev.  de  L6g.  39,  K.  B.  1817. 

IS*  S^eral  caoseB  of  action  may  be  joined  in  the  8ame 
suit,  provided  they  are  not  incompatible  or  contradictory, 
that  they  seek  condemnations  of  a  like  nature,  that  their 
joinder  is  not  prohibited  by  some  express  provision,  and  that 
they  are  susceptible  of  the  same  mode  of  trial. 

A  creditor  cannot  divide  his  debt  for  the  purpose  of  suing 
for  the  several  portions  of  it  by  different  actions. 

1  Pig.  88 ;  Ord.  1667,  tit.  xx.  art.  6 ;  C.  P.  L.  148,  149, 
150,  151 ;  O'Neil  v.  Atwater,  28  June,  1855,  Montreal ; 
PhiUips  V.  Napier,  Montreal,  80  Dec.,1854 ;  Tidd's  Practice, 
9-12 ;  Donegani  v.  Rose,  Montreal,  15th,  April,  1850,  C.  N. 
1846. 

1.  The  conclusions  of  two  distinct  actions  cannot  be  joined  in  one 
and  the  same  declaration.  Oagnon  v.  Tremblay,  3  Bev.  de  L6g.  38, 
£.  B.  1811. 

2.  Several  counts  in  a  declaration  for  one  himdred  pounds  each 
founded  on  promises  which  are  within  the  scope  of  one  and  the  same 
action,  with  conclusions  for  £100  only,  are  aUowabls,  Coiey  v.  Bnwn, 
3  Bev.  de  L^.  39,  K.  B.  1817. 

3.  Judgment  en  r/intJgrande  and  for  damages  may  be  asked  and 
awarded  in  one  and  the  same  action.  CdtJ  v.  JZionw,  1.  Bev.  de  L6g. 
606,  K.  B.  1818. 

4.  Two  actions  may  be  united  and  prosecuted  under  the  same  pro- 
cedure by  order  of  the  Ck>urt  on  the  demand  of  one  of  the  parties  when 
there  is  a  connection  between  the  two.  Hubert  v.  Quetnelt  10  L.  0.  J., 
88,  8.  C,  1866;  Foley  et  al.  v.  Tarratt  et  al,  9  L.  0.  J.  108,  and  16 
L.  G.  B.  346,  Q.  B.  1865.  Contra :  Simard  v.  PerrauU,  and  PerrauU  v. 
Simard,  1 L.  C.  J.  249,  8.  C.  1867. 
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0.  An  adjion  en  d/claration  de  paiendt^  may  be  joined  to  a  demand 
of  damages  dne  the  mother,  and  of  a  pension  for  the  child,  and  the 
mother  may  bring  the  action  in  her  own  name  without  having  been 
named  tutrix.    Kingsborough  v.  Pownd^  4  Q.  L.  B.  14,  Q.  B. 

6.  Where  the  plaintiff  brought  action  for  slander  and  for  personal 
injury  in  the  shape  of  violence,  etc.,  and  the  defendant  pleaded  cumu- 
lation, the  plea  was  dismissed.  Paquette  v.  Globetuki,  6  L.  0.  B.,  185 
Q.  B.  1856. 

7.  A  possessory  and  a  petitory  action  cannot  be  joined,  even  with  the 
consent  of  the  defendant.  Trepannier  v.  DupuUt  P.  B.  24,  and  1  Bev.  de 
lAg,  351. 

8.  If  the  plaintiff  state  in  the  declaration  that  he  is  proprietor  and 
possessor  of  a  certain  lot  of  land,  but  concludes  en  eamplainte  only, 
that  is  not  a  cumulation  of  the  petitory  and  the  possessory.  Bouckette  v. 
TaehJ,  1  Bev.  de  L6g.  351. 

9.  The  holder  of  two  promissory  notes  by  the  same  maker  may  sue  for 
each  separately  by  two  actions.  LaUhertd  v  Chinard,  6  Q.  L.  B.  12,  S.  C. 
1879. 

Vide  Art.  120  post. 

16.  No  judicial  demand  can  be  adjudicated  upon  nnless 
the  party  against  whom  it  is  made  lias  been  heard  or  duly 
summoned. 

1  Pig.  489  ;  C.  P.  Genfeve,  8  ;  1  Seligman,  24. 

17.  The  court  cannot  adjudicate  beyond  the  conclusions 
of  a  suit,  but  it  may  reduce  them  and  grant  them  only  in 
part. 

Ord.  1667,  tit.  35,  art.  84 ;  C.  P.  L.,  155. 

1.  Interest  and  costs  must  be  asked  in  the  conclusions  of  the  declara- 
tion, otherwise  the  court  cannot  give  judgment  for  them  or  either  of 
them.  SiUon  v.  AndenoUj  8  Bev.  de  L6g.  89,  E,  B.  1811 ;  Cottpal  v. 
BonneaUf  10  L.  C.  S.  177,  Q.  B.  1865. 

2.  The  conclusions  of  a  new  declaration  filed  in  an  action  evoked 
must  be  such  as  the  action  instituted  in  the  inferior  tribunal  will  war- 
rant.   PatrU  V.  Belanger,  3  Bev.  de  L6g.  40,  E.  B.  1809. 

8.  And  if  a  declaration  does  not  conclude  for  judgment  jointly  and 
severally  against  two  or  more  defendants  it  cannot  be  so  awarded. 
Train  v.  Oodin  et  oZ.,  8  Bev.  de  L6g.  39,  Ev  B.  1812. 

4.  What  is  omitted  in  the  conclusions  of  a  declaration  cannot  be  sup- 
plied by  the  court.    PerrauU  v.  VallUres,  8  Bev.  de  L6g.  40,  E.  B.  1820. 
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5.  In  an  action  en  exhibition  de  titree,  conolasiona  upon  the  titles  tttnst 
be  filed  and  an  issae  raised  thereon.  Reo!  ▼.  Saul,  3  Bev.  de  L6g.  196, 
K.  B.  1811. 

6.  Where,  in  an  action  for  the  recovery  of  a  special  legacy,  the  declar- 
ation, after  praying  for  the  personal  condemnation  of  the  defendant, 
asked  that  a  certain  piece  of  land  therein  described  ''be  declared 
mortgaged,  h3rpotheoated  and  affected  tor  the  payment  of  the  said  di^t 
with  interest  and  oosts  "  without  asking  that  it  be  sold — Held^  to  be 
technically  delectiTe,  and  rejected  accordingly.  PUat  ei  oL  v.  Piatt  et  ol., 
1  L.  C.  J.  183,  S.  C.  1867. 

7.  The  writ  and  declaration  in  an  action  in  idie  Cirooit  Goart  conati- 
tate  the  exploit  de  eitatUm,  and  conclusions  in  the  writ  to  the  effect  that 
the  "  plaintiff  ^«ys  judgment  aooordingly  "  snpply  the  omission  of 
snoh  conclofiions  in  the  declaration  annexed  to  the  writ.  ChilderhouM  v. 
Brywnetal.,  15  L.  G.  J.  246,  S.  G.  B.  1871. 

8.  When  the  plaintiff  had  brooght  an  action  en  homage  instead  of  a 
petitoiy  Mtion,  and  the  aetioo  had  been  maintai pfldr^Jf eZd,  in  appeal, 
that  the  judgment  would  not  be  disturbed,  as  the  question  had  not  been 
raised  by  the  pleading,  and  as  the  judgment  had  settled  correctly  the 
rights  of  the  parties.  Atkinton  et  al.  v.  HaU  et  ux.  19  L.  G.  J.  192,  Q.  B. 
1874. 

9.  In  an  action  for  certain  annual  payments  of  a  legacy  under  a  will 
— Held,  to  be  a  fatal  variance  to  allege  an  absolute  legacy,  as  hsd  been 
done  in  the  declaration,  when  the  legacy  was  really  conditional,  as  proved 
by  the  wilL    Freleigh  v,  Seymour,  2  L.  G.  J.  91,  S.  G.  1857. 

10.  In  cases  of  simple  contract  where  there  is  no  written  agreement, 
a  variance  between  the  pleading  and  the  proof  is  not  fatal ;  it  is  sufficient 
that  the  substance  of  the  matter  in  issue  be  proved.  Guerin  v.  Maihe,  15 
L.  G.  J.  253,  S.  G.  B.  1871. 

11.  A  judgment  on  an  action  en  rHnt/grAnie,  which  does  not  describe 
the  property  affected  by  the  judgment,  wiU  be  reversed  in  appeal  on  ac- 
count of  vagueness.    Renaud  v.  Quffy,  8.  L.  G.  J.  470,  Q.  B.  1858. 

12.  It  is  not  in  the  power  of  the  parties  to  change  the  nature  of  the 
action  from  that  in  which  it  was  originally  instituted.  Richard  v.  Demson* 
4  L.  G.  J.  42. 

13.  In  an  action  to  revendicate  a  piano  purchased  at  a  judicial  sale — 
Held,  that  the  Gourt  had  power  to  declare  the  sale  null  without  any  con- 
clusion to  that  effect  in  plaintiff's  declaration  or  special  answers.  Nord- 
heimer  et  al.  v.  DvplesM  et  m'r.,  2  L.  G.  L.  J.  105,  Q.  B.  1866. 

14.  A  fraudulent  deed  will  not  be  annulled  by  the  Gourt  on  the  con- 
testation of  an  opposition,  unless  asked  for  by  the  conclusions.  Blouin  v. 
LangeUer  <^  LangeUer,  3  Q.  L.  B.  272,  S.  G.  B.  1875.  But  see  Hingeton 
V.  Larue  db  Larue,  7  Q.  L.  B.  301 ;  S.  G.  B.  1881. 
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15.  In  an  action  against  two  penons  on  a  oontraot  alleged  to  be  joint 
and  not  Beveral,  if  it  appear,  on  the  contrary,  that  it  is  several  and  not 
joint,  and  the  declaration  contain  no  other  coonts,  no  jadgment  can  be 
given  against  either  of  the  defendants.  Roy  v.  Blaydon  dt  Boucher ,  2  Rev. 
de  L6g.  123,  K.  B.  1817 ;  Ritchie  v.  Thomas  et  al,,  8  Bev.  de  L6g.  890,  K. 
B.  1818  ;  Fletcher  v.  Forbes  et  al.,  22  L.  G.  J.  24  ;  S.  G.  1869. 

16.  Where  two  persons  are  sued  as  partners  and  the  cause  of  action  is 
established  against  one  only  and  individually,  he  will  be  condemned,  and 
the  suit  dismissed  as  to  the  other.  Fuller  v.  Reesor  et  al,,  23  L.  G.  J.  129, 
9  B.  L.  687,  S.  G.  B.  1878. 

17.  The  imprisonment  of  defendant  may  be  asked  for  by  motion  after 
judgment  awarding  damages  for  personal  wrongs,  though  it  was  not  ask- 
ed for  by  the  action.  BaHhe  v.  Dagg,  26  L.  G.  J.  161,  8  L.  N.  816,  S.  G. 
1880. 

18.  A  party  who  brings  a  suit  for  less  than  he  is  entitled 
to,  upon  the  same  cause  of  action,  may  remedy  the  omission 
by  an  incidental  supplementary  demand  in  the  same  suit 
before  judgment  rendered. 

C.  P.  L.  156,  157 ;  1  Pig.  887 ;  art.  149  post. 

19«  No  person  can  use  the  name  of  another  to  plead, 
except  the  Crown  through  its  recognized  officers.  Tutors, 
curators  and  others  representing  persons  who  have  not  the 
free  exercise  of  their  rights,  plead  in  their  own  name  in 
their  respective  qualities.  Corporations  plead  in  their  cor- 
porate name. 

2  LoijBel,  Inst.,  liv.  4,  tit.  iii.  art.  5  ;  liv.  8,  tit.  ii.  art.  4. 

1.  The  transferee  has  a  right  of  suing  in  the  name  of  his  assignor  for 
the  recovery  of  the  claim  transferred.  Cremazie  v.  Cauehon,  16  L.  G. 
B.  482. 

2.  The  Attorney-General  in  appearing  for  her  Majesty,  cannot  appear 
by  attorney.     Cartier  ▼.  Laviolette  et  al„  6  L.  G.  J.  809,  S.  G.  1862. 

8.  Ghnroh  fabriqaes  have  a  collective  name  as  a  oorpora^on,  which 
they  are  bound  to  use  in  judicial  matters.  Lefort  exp,,  6  L.  G.  J.  200, 
8.  G.  1862. 

4.  An  agent  or  attorney  cannot  bring  an  action  in  his  own  name  on 
behalf  of  his  principal,  even  when  there  is  an  agreement  to  that  effect 
between  the  principal  and  the  other  contracting  party.  Alsopp  v.  Rart, 
2  Bev.  de  L^.  29,  K.  B.  1817  ;  Neshitt  et  al,  v.  Turgeon  et  at,,  2  Bev.  de 
L^.  48,  Q.  B.  1846. 
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5.  The  faot  of  the  phkintiffs  haying  alleged  themaelveB  in  the  deolara- 
tian  to  he  the  "duly  named  trustees  of  S.'s  creditors'*  did  not  give  them 
the  right  to  hring  the  action  for8.*s  creditors: — ^the  right  of  action,  if  any 
existed,  being  vested  in  the  creditors  individoally.  Browne  y,  PimonneaiuU, 
3  8.  C.  B.  102. 1879. 

6.  As  to  right  of  jwAtf-nomtosneinhisname,  see  BobiUard  v.  La  SocUU 
d€  CangtmeHan,  etc.,  2  L.  K.  181,  8.  G.  1879.  VaUUres  v.  Drapeau,  6  L.  N. 
154  Q.  B.  1883. 

7.  In  an  action  by  a  tntor,  it  is  not  necessary  that  the  names  and  first 
names  of  the  wards  for  whom  he  is  acting  should  appear  in  the  writ  and 
declaration.    Charbonneau  Eiqual  v.  Charbtmneau,  7  L.  N.  96,  8.  G.  1884. 

8.  An  sesignee  under  a  voluntary  assignment  by  a  debtor  for  the  benefit 
of  his  czeditors  can,  as  such  assignee,  sue  and  be  sued  in  reference  to  the 
estate  and  property  assigned  to  him.  Moffat  v.  Burlandt  7  L.  N.  182 ;  4 
Q.  B.  B.  59,  Q.  B.  1884.  Gontra  :  Tourangeau  v.  Dtibeau,  10  Q.  L.  B.  92, 
8.  C.  1884 ;  MofaU  v.  Bwrland,  8  L.  N.  147,  8up.  Ct.  1885. 

20*  In  any  judicial  proceeding  it  is  sufficient  that  the 
facts  and  conclusions  be  distinctly  and  fairly  stated,  without 
any  particular  form  being  necessary,  and  such  statements 
are  interpreted  according  to  the  meaning  of  words  in 
ordinary  language. 

C.  S.  L.  C.  c.  83,  88.  77,  78 ;  C.  P.  L.  161. 

See  art.  144  post. 

1.  In  an  action  for  the  infringement  of  a  right  of  patent  for  Lower 
Canada,  the  aUegation  of  an  infringement  "in  the  Gounty  of  Montreal'* 
was  held  to  be  a  sufficient  indication  of  the  place  where  the  infringement 
oocuned.    Prowse  v.  Pagnuelo,  2  L.  G.  B.  811,  8.  G.  1852. 

2.  In  an  action  for  the  infringement  of  a  patent  right  to  which  the  de- 
fendant demurred  on  the  ground  that  the  declaration  failed  to  set  out  at 
length  the  preliminary  formalities  required  to  be  observed  in  order  to 
obtain  the  patent — Heldj  to  be  unnecessary  and  the  demurrer  was  dis- 
missed. Bernier  v.  Beauchendn^  2  L.  G.  J.  198,  8.  G.,  and  Bender  v. 
BettMOtt,  8  L.  G.  B.  297,  8.  G.  1858. 

8.  A  motion  to  set  aside  an  attachment  must  state  the  cause  of  nullity. 
BarlavD  v.  Bichardaon,  3  Bev.  de  L6g.  304,  K.  B.  1810. 

See  Gtorge  v.  The  CatuuLian  Pacific  Bailvoay  Company^  under  art. 
116  poet. 

21*  All  provisions  and  rules  concerning  procedure  are 
interpreted  with  reference  to  each  other  and  in  such  a  man- 
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ner  as  to  give  them  all  the  eflfect  intended ;  and  whenever 
this  code  does  not  contain  any  provision  for  enforcing  or 
maintaining  some  particular  right  or  just  claim,  or  any 
rule  applicable  thereto,  any  proceeding  adopted  which  is 
not  inconsistent  with  law  or  the  provisions  of  this  code  is 
received  and  held  to  be  valid. 
C.  S.  L.  C.  c.  82,  s.  1. 

1.  Judgment  of  non-snit  obtained  through  the  absence  of  plaintiff's 
attorney  when  the  case  was  called,  will  be  revoked  on  motion,  if  such 
absence  was  unavoidable ;  but  the  motion  must  be  made  without  delay. 
The  Burland  Lithographic  Compamf  v.  BilaudeaUy  5  L.  N.  432,  G.  G.  1882. 

22«  No  public  officer,  or  other  person  fulfilling  any  public 
duty  oi:  function,  can  be  sued  for  damages  by  reason  of  any 
act  done  by  him  in  the  exercise  of  his  functions,  nor  can 
any  verdict  or  judgment  be  rendered  against  him,  unless 
notice  of  such  suit  has  been  given  him  at  least  one  month 
before  the  issuing  of  the  writ  of  summons. 

Such  notice  must  be  in  writing,  it  must  specify  the 
grounds  of  the  action,  must  be  served  upon  him  personally, 
or  at  his  domicile,  and  must  state  the  name  and  residence 
of  the  plaintiff's  attorney  or  agent. 

C.  S.  L.  C,  c.  100,  8.  1. 

1.  Where  an  action  of  damages  was  brought  by  a  retired  corporal  of  the 
British  Service  against  his  commanding  officer  on  the  ground  of  illegal 
arrest  and  imprisonment,  and  the  defendant  pleaded  by  peremptory  ex- 
ception, the  want  of  a  month's  notice — Heldj  on  demurrer,  that  such 
exception  did  not  lie,  even  though  it  be  proved  that  defendant  acted 
legaUy,  without  malice  and  with  reasonable  or  probable  cause.  Bames  v. 
Mostyn,  17  L.  0.  J.  288,  S.  C.  1873. 

2.  The  notice  is  not  required  in  an  action  en  garantie  against  a  corpora- 
tion, by  the  purchaser  of  land  sold  for  taxes,  on  account  of  erroj:s  and 
illegalities  by  the  secretary-treasurer,  even  though  damages  be  asked  for. 
Bartley  v.  Boon  <&  Arrmtrong  dt  The  Corporation  of  the  County  of  Beauce, 
19  L.  G.  J.  10,  S.  G.  R.  1874. 

8.  Where  a  municipal  corporation  was  sued  in  demolition  of  a  bridge 
which  it  had  constructed  to  the  prejudice  of  the  plaintiff,  and  for  damage 
resulting  therefrom — Heldt  that  it  was  not  entitled  to  the  month's  notice. 
Bell  V.  The  Corporation  of  Quebec,  2  Q.  L.  B  305,  S.  G.  1876. 
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4.  An  inspeetor  of  roads  and  ditches  is  a  public  officer,  and  is  entitled 
to  a  month's  notice  of  action,  when  sued  in  damages,  for  acts  within  the 
scope  of  hia  duty.    JtiUv.  Choqwtte,  7  L.  C.  R.  63,  Q.  B.  1857. 

5.  In  an  action  for  trespass  for  making  and  opening  a  road,  where  the 
defendant  pleaded  that  he  did  so  by  order  of  the  road  surveyor — Held, 
that  he  was  not  entitled  to  a  month's  notice  of  action.  Eainhart  v.  Mc- 
QviUan,  6  L.  C.  B.  456,  Q.  B.  1855. 

6.  In  an  action  against  a  sheriff  for  goods  seizsed  by  him — Held,  that  he 
could  not  plead  want  of  notice  of  action  under  14  A  15  Vic.  cap.  54. 
Irwin  ▼.  Botttm  et  al,,  2  L.  C.  J.  171,  A  7  L.  C.  B.  438,  Q.  B.  1857. 

7.  Where  an  action  of  damages  for  false  imprisonment  was  brou^t — 
Heldy  an  the  defendant's  plea  that  he  acted  in  good  faith  and  was  author- 
ized by  statute,  that  he  was  entitled  to  a  month's  notice  of  action.  Me- 
Namee  v.  Himeg,  3  L.  C.  J.  109,  S.  C.  1859. 

8.  In  an  action  in  which  a  municipal  corporation  called  in  its  council- 
lors as  guarantors,  but  neglected  to  give  a  month's  notice — Held^  that  a 
pabUc  <^oer  was  entitled  to  a  month's  notice  of  action,  although  ^t  the 
time  of  the  institution  of  the  action,he  had  ceased  to  be  such  public  officer, 
even  if  he  is  accused  of  fraud  or  bad  faith.  Lecltrc  v.  La  Corporation  de 
la  Paroiast  de  SU  Joachim  de  la  Pointe  Claire  dt  Valois  et  a^.,  7  L.  C.  J.  83, 
8.  C.  1862 ;  The  Corporation  of  BienviUe  v.  Nadeau  et  at.,  5  Q.  L.  B.  362, 
C.  C.  1879. 

9.  Where  money  had  been  paid  to  a  collector  of  customs  as  duty  upon 
goods  to  be  imported,  upon  condition  that  a  certain  portion  of  the  money 
so  paid  should  be  remitted  in  the  event  of  the  goods  arriving  before  a  rise 
of  duty  took  place,  by  virtue  of  an  Act  of  the  legislature  then  about  to 
oome  into  force — Heldj  that  such  a  payment  was  not  in  the  nature  of  a 
deposit  in  the  hands  of  a  priyato  individual,  but  was  paid  to  him  in  his 
capacity  of  collector  in  the  performance  of  his  duty  as  such,  and  therefore 
the  collector  was  entitled  to  a  month's  notice  of  action.  Stephens  et  al.  v. 
BouthiUier,  9  L.  C.  J.  309,  Q.  B.  1864. 

10.  In  an  action  against  the  collector  of  customs  to  recover  back  costs 
which  had  been  paid  to  him — Heldy  that  he  was  entitled  to  a  month's 
notice  of  action.     Grant  et  al.  v.  Percival,  2  Bev,  de  L6g.  670,  K.  B.  1816. 

11.  But  in  another  action  of  the  same  kind — Heldy  that  he  was  not  en- 
titled to  a  month's  notice.    Price  v.  Percivaly  8.  B.  179,  E.  B.  1824. 

12.  In  an  action  against  a  municipality  for  damages  caused  by  the  bad 
state  of  the  roads,  a  month's  notice  must  be  given.  Craig  v.  The  Corpora- 
tion o/Leeda,  SB.  L.  444,  8,  C.  B.  1871. 

13.  In  an  action  against  school  commissioners,  a  month's  notice  must 
also  be  given.  Biuin  v.  The  School  Commissioners  of  St.  Anselmct  3  B.  L. 
454,  6.  C.  B.  1871.  S^nw,  if  they  acted  in  bad  faith.  School  Commission- 
en  ofSu.  Marthe  v.  SU,  Pierre  et  al.,  2  L.  N.  343,  8.  C.  1879. 
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14.  A  mnnioipal  corporation  is  not  an  officer  or  a  person  posseesing 
public  functions  in  the  sense  of  art.  32.  Blain  ▼.  The  Carporatiom  of 
Grahby,  6  B.  L.  180,  A  18  L.  C.  J.  182,  8.  C.  B.  1878 ;  Duprat  v.  The  Car- 
poratum  of  Hoehelaga,  12  B.  L.  35,  S.  C.  1881. 

16.  And  in  an  action  en  r/irU/grandet  where  damages  are  also  prayed 
for,  the  notice  of  one  month  is  not  necessary.  Dion  ▼.  The  Corporation  of 
the  Parish  of  St.  JoeepK  17  L.  C.  J.  198,  Q.  B.  1873. 

16.  A  pal)lic  officer  is  not  entitled  to  the  notice  when  sned  for  damages 
on  account  of  bad  faith.  Ferland  et  vir.  v.  Latour,  6  B.  L.  77,  S.  C.  1874 ; 
Pacaud  ▼.  Queenel,  10  L.  C.  J.  207,  Q.  B.  1866. 

17.  And  where  such  notice  has  not  been  given,  it  is  for  the  Court  or 
jury  to  decide  if  the  officer  has  acted  in  good  faith,  and  consequently  if 
he  has  a  right  to  such  notice.    Ibid, 

18.  A  Catholic  priest  who,  in  the  exercise  of  his  public  functions,  cele- 
brates a  marriage,  is  entitled  to  a  month's  notice  of  action  when  being 
sued  in  damages  for  having  married  a  minor  without  the  consent  of  her 
parents.  Robert  et  al.  v.  Bean,  1  B.  L.  150,  and  18  L.  C.  J.  225,  Q.  B. 
1869. 

19.  A  day  labourer  working  for  a  municipality  is  not  a  public  officer, 
nor  entitled  to  notice.    Holton  v.  Aikens,  8  Q.  L.  B.  289,  Q.  B.  1875. 

20.  A  bailiff  is  not  entitled  to  notice  of  action.  Major  v.  Chartrandt  21 
L.  C.  J.  303, 1  Legal  News,  212,  C.  C. ;  and  Major  v.  Boucher,  21  L.  C.  J. 
304, 1  Legal  News,  212,  C.  C. 

21.  Where  the  defendant,  a  constable,  received  a  notice  of  action  under 
14  (fe  15  Vic.  cap.  54,  sec.  2,  A  C.  S.  L.  C.  cap.  101,  for  malioious  arrest 
and  imprisonment,  which  omitted  to  mention  the  place  where  the*  party 
was  arrested  and  imprisoned — Held,  confirming  the  judgment  of  the  Court 
below,  that  such  notice  was  insufficient,  and  the  action  was  dismissed. 
Bettereworth  v.  Hough,  10  L.  C.  J.  184,  &  16  L.  C.  B.  419,  Q.  B.  1866. 

22.  A  magistrate  who,  without  jurisdiction  but  in  good  faith,  issues  a 
warrant  against  the  plaintiff,  is  entitled  to  notice  of  the  action  brought 
for  damages.    Kingston  v.  Corheil,  7  L.  N.  325,  8.  C.  R  1879. 

23.  Want  of  notice  should  be  pleaded  by  preliminary  exception,  and 
therefore,  if  an  action  be  dismissed  for  want  of  such  notice,  on  a  plea  to 
the  merits,  costs  will  be  allowed  as  on  a  preliminary  plea  only.  LegauU 
V.  Lee,  26  L.  C.  J.  28,  8.  C.  1881. 

24.  A  registrar  sued  because  of  omissions  made  in  certificates  granted 
by  him  is  entitled  to  notice.    Qrenier  v.  Rouleau^  8  Q.  L.  B.  823,  8.  G«  B, 

1882. 

25.  A  constable  in  a  church,  named  under  the  provisions  of  C.  8.  L.  C, 
cap.  22,  sec.  7,  is  entitled  to  notice.  Wilhelmif  v.  BriseboU,  12  B.  L.  424, 
6  L.  N.  276,  27  L.  C.  J.  175,  C.  C.  1883. 
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26.  The  notioe  of  action  miut  state  where  the  Act  complained  of  was 
committed,  and  also  the  place  of  residence  of  plaintiff^s  attorneys.  Qrant 
V.  Beaudry,  2  L.  N.  354,  8.  C.  1879 ;  4  L.  K.  898,  2  Q.  B.  B.  197,  Q.  B. 
1881 ;  6  L.  N.  25, 41,  89, 118,  B.  C.  1888. 


Any  party  to  a  suit  may  appear  and  plead  either 
in  person  or  through  the  ministry  of  an  attomey-at-law. 
25  Geo.  in.  e.  2,  ss.  1-86. 


Neither  the  day  of  service  nor  the  terminal  day  is 
counted  in  the  delays  fixed  for  summoning. 

Delays  continue  to  run  upon  Sundays  and  holidays ;  but 
if  a  delay  expires  on  a  holiday  it  is  of  right  extended  to  the 
next  following  day. 

The  same  applies  to  all  other  delays  in  procedure. 

C.  S.  L.  C.  c.  110,  s.  1  §  2 ;  1  Carr^  et  Ch.  lij.,  No.  109  ; 
1  Pig.  898  ;  Guyot  Sep.  Vo.  D^lai,  p.  844 ;  Ord.  1667,  tit. 
iii.  art.  6 ;  Lavielle,  Etudes  sur  la  Proc.  p.  95 ;  G.  P.  G. 
1088 ;  C.  P.  L.  818. 

L  The  delay  required  on  the  servioe  of  motions  is  at  least  one  clear 
day,  and  a  notioe  given  on  Saturday  of  a  motion  to  be  presented  on  the 
next  joridioal  dayis  insufficient.  Boucher  v.  Bertrand,  5  B.  L.  292,  C.  C. 
1869 ;  Prettan  v.  Paxton,  28  L.  G.  J.  210,  8.  C.  1877 ;  Contra,  PraUm  v. 
PaxUm,  28  L.  C.  J.  210,  Q.  B.  1877. 

2.  A  non-juidical  day  may  be  oompnted  in  the  delay  on  a  petition. 
Cfebtma  ▼.  Ethier,  2  B.  L.  882,  8.  C.  1870;  Cyr  y.  L'Epicier,  11  B.  L.  842, 
C.  C.  1881.    See  arte.  488  A  9dOpo$t. 

ftS.  Whenever  a  record  is  required  by  law  to  be  trans- 
mitted from  one  court  to  another,  or  to  a  different  place,  the 
transmission  may  be  effected  through  the  post-office,  and 
the  party  requiring  it  is  bound  to  advance  the  postage  to 
the  person  charged  to  make  such  transmission ;  and  for  any 
delay  caused  by  the  neglect  of  such  party  to  pay  such  post- 
age, he  is  deemed  to*  be  in  fault.  With  the  consent  of  all 
the  parties,  the  record  may  be  transmitted  by  any  other 
means.    C.  S.  L.  G.,  c.  82,  s.  6. 
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26.  [The  provisions  of  article  17  of  the  Civil  Code  apply 
to  this  code. 

Any  copy  of  this  code  whether  designated  as  Code  of 
Civil  Procedure  of  Laiver  Canada,  or  as  The  Code  of  Civil 
Procedure  of  Loiver  Canada,  or  any  copy  of  the  Civil  Code 
whether  designated  as  Civil  Code  of  Lower  Canada,  or  as 
The  Ciiil  Code  of  Lower  Canada,  or  any  extract  of  either  of 
the  said  codes,  printed  by  the  printer  duly  authorized  by 
Her  Majesty,  is  deemed  authentic] 

Any  abbreviated  form  of  reference  to  any  Act  or  part  of 
an  Act  is  sufficient  if  it  is  intelligible. 

2Vm  Exceptional  provisions  concerning  certain  matters 
and  proceedings  in  the  districts  of  Saguenay,  Chicoutimi, 
Gasp^  and  the  Magdalen  Islands  are  contained  in  chapters 
77,  78,  79, 80  and  83  of  the  Consolidated  Statutes  for  Lower 
Canada.  C.  S.  L.  C,  c.  77,  s.  50 ;  c.  78.  s.  17,  §  4 ;  c.  79; 
c.  88,  S3.  15,  79,  188 ;— c.  85,  s.  28. 


SECOND  PART. 


PBOO£I>UB£  B£FOB£  THE  DIFFERENT  COUBTS. 


BOOK  FIRST, 

SUPEMOB  COUBT. 


PEELIMINAEY  PEOVISIONS. 

The  Snperior  Gonrt  has  original  jurisdiction  in  all 
snits  or  actions  "vvhich  are  not  exclusively  within  th|e  juris- 
diction of  the  Circuit  Court,  or  of  the  Admiralty.  C.  L.  S. 
C,  c.  78,  88.  2,  8. 

1.  The  Snperior  Gonrt  has  jurisdiction  over  an  arbitrator  appointed 
by  the  Government  of  the  Dominion  of  Canada,  under  section  142  of  the 
British  North  America  Act,  while  acting  as  such  within  the  Province  of 
Qoeibeo,  aitd  may  inquire  whether  such  arbitrator  is  in  the  regular  exer- 
cise of  his  office.  The  Attorney -General  v.  Gray,  15  L.  C.  J.  306,  S.  G.  1871. 

2.  The  Supmor  Court  has  no  jurisdiction  to  hear  suits  for  the  reco- 
very of  school  taxes.  The  School  Commissumera  of  Hochelaga  v.  Hogan  et 
al.,  20  L.  C.  J.  298. 

3.  The  jurisdiction  of  the  court  is  determined  by  the  sum  demanded 
and  not  by  the  amount  due.  Where  plaintiff  alleges  that  $210  are 
due  to  him  and  prays  judgment  for  that  amount,  the  Supeirior  Court  has 
jmisdiction  to  try  the  case,  although  the  documents  fyled  in  support  of 
the  demand  shew  that  only  995  are  due.  Tourigny  v.  Fortin,  10  Q.  L.  B. 
302.  B.  C.  B.  1884 ;  Joyce  v.  Hart,  under  art.  HIS  post, 

4.  The  Superior  Court  has  jurisdiction  to  hear  a  case  for  the  recovery 
of  a  sum  exceeding  9200  for  work  done  by  a  corporation  on  roads  at  the 
flipeniift  of  the  proprietor,  notwithstanding  M.  C.  898,  401,  951,  and  1042. 
Sof$  V.  The  Corporation  o/Horton,  11  B.  L.  520,  Q.  B.  1882. 
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99.  The  Judges  of  the  Superior  Court,  or  any  ten  or 
more  of  them,  may,  from  time  to  time,  make  any  rules  of 
practice  that  may  be  necessary  for  regulating  proceedings, 
in  or  out  of  term,  in  causes  and  matters  brought  before 
them,  whether  in  the  Superior  or  in  the  Circuit  Court,  and 
all  other  matters  of  procedure  not  regulated  by  this  code ; 
provided  such  rules  be  not  inconsistent  with  the  provisions 
of  this  code.    C.  S.  L.  C.  c.  88,  ss.  88,  108,  §  18,  s.  148. 

All  rules  of  practice  thus  made  by  such  judges  and  sign- 
ed by  them,  are,  without  any  other  formality  and  immedi- 
ately upon  receipt  thereof,  or  of  a  copy  thereof  certified  by 
the  protfaonotary  of  the  Superior  Court  having  custody 
of  the  original  thereof,  entered  in  the  registers  of  each  of 
the  said  courts  respectively,  at  each  place  where  it  is  held, 
and  have  then  full  force  and  effect  in  the  district  or  circuit 
where  it  has  been  so  registered.    Ibid,  c.  88,  s.  148,  §  2. 

The  Judges  of  the  Superior  Court,  or  any  ten  or  more  of 
them,  may  also  make  any  tariff  of  fees  for  the  counsel, 
advocates  and  attorneys,  examiners  and  other  ofi&cers  ap- 
pointed by  the  Superior  Court,  whose  salaries  are  not,  by 
law,  fixed  by  the  Governor-in-Council ;  and  all  such  tariffs 
must  be  promulgated  in  the  manner  prescribed  by  the  rules 
of  practice. 

The  Govemor-in-Council  may  make,  modify,  revoke  or 
amend  the  tariffs  of  fees  payable  to  prothonotaries,  clerks, 
sheriffs,  coroners,  and  criers  in  accordance  with  the  provi- 
sions of  chapter  98  of  the  Consolidated  Statutes  for  Lower 
Canada.  And  any  of&cer  or  other  person  receiving  any 
other  or  greater  fees  or  emoluments  than  are  specified  in 
the  tariff  for  the  Circuit  Court,  for  the  discharge  of  the 
duties  and  services  therein  mentioned,  is  liable  to  a  pen- 
alty of  eighty  dollars  for  each  offence,  as  mentioned  in  chap- 
ter 88  of  the  Consolidated  Statutes  for  Lower  Canada. 

1.  The  mles  of  praotioe  of  a  Ck>urt  are  within  its  control,  and  it  may 
relax  them  when  a  rigid  enforcement  of  them  woold  operate  an  abeolnte 
injuBtioe.— i2oM  v.  Scott,  9  L.  C.  B.  270,  Q.  B.  1859. 


FBELDONABT  PB0VISI0M8,   ABT.   80.  81 

SO*  Every  judge,  prothonotary  and  clerk,  and  every 
commissioner  authorized  for  that  purpose  as  hereinafter 
mentioned,  has  a  right  to  administer  and  receive  the  oath, 
whenever  it  is  required  by  law,  by  rules  of  practice,  or  by 
order  of  a  court  or  judge,  or  the  affirmation  in  the  cases 
which  admit  of  it,  unless  such  right  be  restricted  by  some 
provision  of  law. 

Any  Judge  of  the  Superior  Court  may,  in  the  district  in 
which  he  discharges  his  functions,  empower,  by  one  or  more 
commissions  under  the  seal  of  the  court,  as  many  persons 
as  may  be  necessary  in  any  district,  as  commissioners  to 
receive  affidavits  therein,  to  be  used  in  the  Superior  Court 
or  the  Circuit  Court. — C.  S.  L.  C.  c.  82,  s.  10* 

The  Chief-justice  of  the  Superior  Court  and  any  other 
judge  of  the  same  court,  and,  in  the  case  of  the  death  of  the 
Chief-justice,  or  of  his  absence  from  the  province,  any  two 
judges  of  the  said  court  may,  by  one  or  more  commissions 
under  the  seal  of  the  court,  appoint  as  many  persons  as 
they  think  necessary  within  the  limits  of  Upper  Canada,  as 
commissioners  to  receive  affidavits  therein  to  be  used  in  any 
court  of  record  in  Lower  Canada. — C.  S.  C.  c.  79,  s.  2. 

The  Governor  may  likewise,  from  time  to  time,  appoint 
fit  persons  residing  in  any  part  of  Great  Britain  and  Ireland, 
or  in  any  of  the  English  colonies,  as  commissioners  for  re- 
ceiving such  affidavits. — C.  S.  L.  C.  c.  82,  s.  12. 

Every  deposition  or  affidavit  thus  received  has  the  same 
force  and  effect,  and  is  entitled  to  the  same  credence  as  if 
it  bad  been  received  in  open  court. — C.  S.  L.  C.  c.  82,  s.  10, 
sub-s.  2. 

The  provisions  of  26th  Vic.  chapter  41,  give  like  force 
and  effect  to  aU  affidavits  received  before  a  commissioner 
authorized  by  the  Lord  Chancellor  to  administer  affidavits 
in  chancery  in  England  ;  or  before  a  notary  public  under 
his  hand  and  official  seal ;  or  before  the  mayor  or  chief 
magistrate  of  any  city,  borough,  or  incorporated  town  in 
Great  Britain  or  Ireland,  in  any  of  Her  Majesty's  colonies 
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or  in  any  foreign  country,  under  the  common  seal  of  such 
city>  borough,  or  incorporated  town ;  or  before  any  judge 
of  a  superior  court  in  any  of  Her  Majesty's  colonies  or  de- 
pendencies ;  or  before  any  consul,  vice  consul,  temporary 
consul,  pro-consul,  or  consular  agent  of  Her  Majesty  ex- 
ercising his  functions  in  a  foreign  country. 

The  words  "Commissioner  of  the  Superior  Court,"  when- 
ever they  are  used  in  this  code,  mean  a  commissioner  ap- 
pointed under  any  of  the  provisions  of  this  article. 

1.  An  affidavit  to  an  oppocdtioQ  sworn  before  a  oomznissioner  for  the 
district  of  Qnebec,  the  jurat  of  which  does  not  show  where  the  affidavit 
was  sworn,  is  insufficient.  Robertson  et  al,  v.  Fontaine  dt  Fontainet  20  L. 
C.  J.  196.  S.  0. 1876. 

2.  The  joint  prOthonotary  has  a  right  to  receive  an  affidavit  intended 
to  make  proof  in  another  district,  in  the  same  way  as  if  snoh  affidavit 
had  been  received  before  a  jndgB  of  the  Superior  Court.  Traham  v.  Qag- 
wm  dt  Qagnm,  17  L.  C.  J.  333,  8.  G.  1878. 

8.  An  affidavit  to  an  opposition  in  the  Girooit  Court  may  be  sworn 
before  a  Commissioner  of  the  Superior  Court,  and  the  prefix  '^Commuioire 
C  jSf."  is  sufficient,  even  when  the  affidavit  is  made  out  of  the  district  in 
which  the  opposition  is  filed.  Wood  v.  Ste.  Marie  dt  Ste.  Maries  21  L.  C. 
J.  306  ;  1  Legal  News,  212  C.  C.  1877. 

4.  The  initials  *'C.  C.  S.**  do  not  suffice  :  the  .Commissioner  should 
state  the  name  of  the  district  for  which  he  has  been  appointed.  Leclere 
V.  BUmehard,  12  L.  C.  J.  236  ;  Duhaut  v.  Laeombe,  16  L.  G.  J.  HI.  Con- 
tra :  Vezina  v.  Qibeau,  8  L.  N.  2,  O.  C.  1884. 

81«  If  a  party  establishes  imder  oath  that  he  does  not 
possess  sufficient  means  to  make  the  necessary  disburse- 
ments, the  Court  or  a  Judge,  on  being  satisfied  by  affidavit 
that  such  party  has  a  good  cause  of  action  or  a  good  de- 
fence, may  grant  him  leave  to  plead  in  forma  pauperis,  and 
may  order  all  officers  of  justice  to  afford  him  their  services 
without  any  remuneration  ;  but  such  party,  if  he  fails  in 
the  suit,  is  not  exempt  from  condemnation  to  pay  costs  to 
the  other  party.  C.  S.  L.  C.  c.  82,  s.  24 ;  1  Tidd's  Prac.  p, 
97,  Edit,  of  1887,  p.  68-4,  Laya,  898. 
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86  Vic,  c.  20  (Que.)  : 

1.  But  the  Court  or  judge  cannot  grant  leave  to  any  party  to  institute 
Hformd  pav^erxB  any  suit  to  recover  a  penalty. 

(1)  Where  the  plaintiff,  who  was  in  a  foreign  oountry,  had  been  allowed 
to  plead  in /oniuf|Nittpm« — Hefci,  that  this  did  not  prevent  the  adverse 
party  from  demanding  security  for  costs.  Arpin  v.  Riopel,  4  B.  L.  885, 
C.  C.  1872. 

(2)  Where  a  defendant  petitioned  to  be  released  from  capias  and  the 
petition  was  rejected, — Heldt  that  he  could  not  appeal  from  such  judgment 
informd  pauperis.  The  Canadian  Bank  of  Commerce  v.  Brown,  19  L.  C.  J. 
110,  Q.  B.  1874. 

(3)  A  plaintiff  resident  without  the  Province  cannot  sue  in  formd  pau- 
perit  in  consequence  of  the  statute  41  Qeo,  III.  cap.  7,  which  compels  all 
plaintifFs  resident  without  the  province  to  give  security  for  costs.  Barry 
v.  Harrie,  3  Bev  de  L6g.  804,  E.  B.  1810. 

(4)  An  application  of  a  plaintiff  who  had  obtained  judgment  in  formd 
pauperis  to  be  allowed  to  proceed  to  execution  in  formd  pauperis  was  re- 
jected.   HarringUm  v.  MeCuU,  6  L.  C.  B.  426,  S.  C.  1856. 

(5)  Where  a  party  had  obtained  permission  to  proceed  informd  pauperis, 
—Held,  that  he  nevertheless  was  compelled  to  pay  the  taxes  imposed  by 
law  in  aid  of  the  "building  and  jury  fund."  Olsen  v.  Forstersen^  12  L.  C. 
B.  226,  C.  C.  1862. 

(6)  Leave  to  proceed  in  formd  pauperis  cannot  be  granted  in  appeal. 
Legmdt  v.  LegauU,  16  L.  C.  B.  168,  Q.  B.  1866.  Contra :  Loyseau  v.  Char- 
hoaneau,  3  L.  N.  308,  Q.  B.  1880.     See  art.  82,  No.  6  infra, 

(7)  Permission  to  proceed  in  formd  pauperis  does  not  absolve  the  party 
so  proceeding  from  making  the  deposit  for  costs  due  to  the  other  side. 
Duhaut  V.  Laeombe  et  al,  and  Brunei  v.  Tranehemontoffne,  15  L.  C.  J.  43, 
8.  C.  1870. 

SSJ,  Such  leave  may,  however,  be  revoked  by  the  court 
or  judge,  upon  proof  that  the  party  was  or  has  since  be- 
come able  to  make  the  necessary  disbursements.    Ibid  §  2. 

• 

1.  The  permission  to  proceed  in  formd  pauperis  should  be  revoked, 
when  the  creditor  has  conveyed  the  right  to  another  to  take  a  certain 
som  for  the  amount  of  the  judgment  and  other  claims.  Duhaut  v. 
laeombe  et  aU  15  L.  C.  J.  105,  S.  C.  1870. 

2.  The  court  may  revoke  the  permission  to  proceed  in  formd  pauperis 
when  it  appears  by  procedure  or  by  proof  that  the  plaintiff  is  worth  more 
titan  five  poimds  sterling.  Monlferant  v.  Bertrand,  9  L.  C.  J.  170,  C.  C. 
1865. 

8  p.c.c.p. 
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8.  A  defendant  who  seeks  to  have  the  plaintiff's  leave  to  proceed  in 
fortnd  pauperis  revoked,  is  not  entitled  to  ask  for  the  dismissal  of  the 
action.  Guillaume  v.  The  City  of  Montreal,  24  L.  C.  J.  258,  8  L.  N.  815,  S. 
C.  1880. 

4.  A  plaintiff  who  has  obtained  leave  to  proceed  in  formd  pauperis  does 
not  require  a  new  authorization  to  contest  in  formd  pauperis  an  opposition 
to  the  execution  of  the  judgment.  Belisle  v.  Pellerin  dt  Dupas,  8  L.  N. 
889,  S.  C.  1880. 

5.  The  permission  to  plead  in  formd  pauperis  includes  the  privilege  of 
having  the  defendant's  depositions  taken  and  filed  without  payment  of 
the  usual  fees.    Laram/e  et  oZ.  v.  Evans,  8  L.  N.  878,  S.  G.  1880. 

6.  Bespondent  had  been  allowed  to  plead  in  formd  pauperis  in  the 
Court  below.  On  application  she  was  allowed  to  proceed  in  formd  pauperis 
in  appeal  without  a  new  affidavit,  in  the  absence  of  proof  that  she  had 
become  able  to  pay  fees.  Truit  db  Loan  Company  v.  Quintal,  8  L.  N. 
897,  Q.  B.  1880. 

7.  Officers  of  justice  have  no  right  of  action  for  their  fees  against  parties 
pleading  in  formd  pauperis  and  who  have  failed  in  their  pleadings.  They 
can  claim  disbursements  only.  Dion  v.  TouMsaint,  7  Q.  L.  B.  64,  G.  G. 
1881. 

88*  [If  a  party  prooeeding  in  formd  pauperis  obtains 
judgment  in  bis  favour,  tbe  otber  party  may  be  condemned 
to  pay  costs,  including  those  of  the  officers  of  justice  who 
are  then  entitled  to  an  execution  to  obtain  payment  thereof 
from  such  party  by  way  of  distraction. 

No  more  than  one  execution  can,  however,  be  issued  for 
all  the  taxed  costs  remaining  unpaid ;  it  is  issued  at  the 
instance  of  the  prothonotary,  or  of  any  party  interested, 
and  tbe  moneys  are  returned  into  the  office  of  the  protho- 
notary,  who  pays  the  same  free  of  charge  to  the  parties 
entitled  thereto.]     Tidd's  Prac,  p.  98-9. 

84.  In  matters  purely  personal,  other  than  those  men- 
tioned in  articles  85,  86,  88,  40  and  42,  the  defendant  may 
be  summoned  either,  1.  Before  tbe  court  of  his  domicile,  2. 
Before  the  court  of  the  place  where  the  demand  is  served 
upon  him  personally,  or  8.  Before  the  court  of  the  place 
where  the  right  of  action  originated.  C.  S.  L.  G.  c.  82, 
s.  26. 
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1.  The  words  **  CMue  of  action  "  mean  the  whole  oanae  of  action,  i.  «., 
eTerything  that  is  reqnieite  to  show  that  the  action  is  maintainable. 
GauU  et  al.  ▼.  Wright  et  oZ.,  18  L.  G.  J.  60,  B.  G.  1868;  Connolly  ▼.  Brannen, 
1  Q.  L.  B.  204 ;  Rovueau  v.  Hughea,  8  L.  G.  B.  187 ;  8//Ueal  v.  Chenevert, 
4  L.  G.  J.  889,  8.  G. ;  6  L.  G.  J.  46, 12  L.  G.  R.  146,  Q.  B.  1861.  Rieard 
T.  Ledue  et  al.,  6  L.  G.  J.  116,  G  G.  1862 ;  see  Davidson  v.  Laurier,  1 Q.  B. 
B.  869,  Q.  B.  1881 ;  ArehambauU  ▼.  Boldue,  2  Q.  B.  B.  110,  Q.  B.  1881. 

2.  In  an  acticm  by  a  creditor  of  a  Railway  Gompany  against  a  share- 
holder to  recover  the  amoxmt  unpaid  on  his  shares,  the  cause  of  action 
arose  at  Montreal  where  the  Gompany  had  its  principal  office,  and  where 
judgment  was  rendered  for  the  debt  due  by  the  Gompany  and  execution 
was  issued,  and  not  at  Bedford  where  the  shareholder  subsci^bed  for  his 
■hares.    Welch  t.  Baher,  21  L.  G.  J.  97,  8.  G.  1876. 

3.  The  cause  of  action  arises  where  the  note  sued  on  was  made,  and  not 
where  it  is  made  payable.  MvlhoUand  et  al.  y.  The  Company,  4!te,  of  A.  Chag- 
nm  et  al.,  21  L.  G.  J.  114,  8.  G.  1877. 

4.  A  sale  effected  by  correspondence  between  the  plaintiff  and  the 
defendant,  residing  in  different  districts,  delivery  to  be  made  in  plaintiff*s 
district  and  payment  to  be  by  note  payable  in  defendant's  district,  does 
not  give  rise  to  a  right  of  action  in  plaintiff's  district.  Warren  v.  Kay  et 
al.,  6  L.  G.  B.  492,  8.  G.  1856. 

5.  Action  on  promissory  notes  made  in  one  district  and  payable  in 
another,  may  be  brought  in  the  place  where  they  are  made  payable. 
Claxtan  et  al.  v.  McLean  tft  oZ.,  4  R  L.  654,  8.  G.  1878. 

6.  When  a  promissory  note  bearing  date  at  Montreal  was  really  made 
in  8orel  in  another  district,  the  eauee  of  action  arose  in  8orel.  The  Na- 
tional huurance  Co.  v.  Cartier,  22  L.  G.  J.  886,  8.  G.  1878 ;  Hudon  v. 
Champagne,  17  L.  G.  J.  45,  8.  G.  1878 ;  contra,  Thihaudeau  v.  Danjofu,  6 
Q.  L.  B.  851,  8.  G.  1880;  1  Q.  B.  B.  98,  Q.  B.  1880. 

7.  The  defendant  resided  in  Ontario,  and  the  plaintiff  impleaded  him 
in  Montreal,  the  action  being  commenced  by  an  attachment  by  garnish- 
ment in  the  hands  of  garnishees  having  a  place  of  business  in  MontreiBd. 
The  declinatory  exception  was  dismissed.  Chapman  v.  Nimmo  and  the 
Phanix  Assurance  Company,  11  L.  G.  B.  90,  8.  G.  1860. 

8.  The  plaintiff,  residing  at  Montreal,  sued  the  defendants,  whose 
domiciles  were  in  other  districts,  for  having  falsely,  &o.,  made  affidavit 
at  Three  Bivers  charging  him  with  a  felony,  and  for  procuring  a  true  bill 
against  him  and  causing  him  to  be  tried  at  Three  Bivers,  but  alleging  his 
arrest  to  have  been  made  within  the  district  of  Montreal  under  a  bench- 
warrant  from  the  Gourt  at  Three  Bivers.  It  was  held  that  the  Gourts  at 
Montreal  had  no  jurisdiction.  '  Senecal  v.  Pacaud  et  al.,  10  L.  G.  B.  419, 
B.  C.  1860. 
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9.  Where  the  defendant  in  Ontario  consigned  to  plaintiff  at  Montreal 
2,000  barrels  of  floor,  to  be  sold  by  him,  and  in  anticipation  of  the  sale 
drew  on  the  plaintiff  for  16,000,  who  accepted  and  paid  the  draft,  bnt  the 
flonr.  on  being  sold,  did  not  realize  so  much,  and  the  plaintiff  sned  for  the 
difference;  it  was  held  that  the  cause  of  action  arose  in  Montreal. 
0*C<mnar  v.  Raphael,  II  L.  G.  7. 128,  Q.  B.  1867. 

10.  Where  two  defendants  were  brought  into  the  case  for  the  purpose 
apparently  of  giving  the  Gonrt  jurisdiction,  and  of  bringing  the  defend- 
ants proper  from  their  own  district  to  Montreal,  it  was  held  that  this  was 
a  violation  of  the  law,  and  the  action  was  dismissed.  Davis  v.  Kimpton  et 
al,,  2  B.  L.  118.  Q.  B.  1870. 

11.  The  Court  at  Montreal  has  no  jurisdiction  to  compel  a  defendant 
to  answer  a  suit  on  a  draft  made  there,  but  aocepted  snd  payable  at  St. 
Hyacinthe.    Oreene  et  al.  v.  BlanehetU,  20  L.  C.  J.  106,  S.  C.  1876. 

12.  Where  a  life  insurance  company,  having  its  home-office  in  New 
York,  and  its  principal  office  for  this  Province  at  Montreal,  and  a  local 
office  in  Quebec,  had,  upon  application  made  in  Quebec,  issued  a  policy 
to  a  person  residing  in  that  city,  and,  being  sued  thereon,  was  required 
by  process  served  at  the  Montreal  office  to  appear  and  plead  before  the 
Superior  Court  at  Quebec,  and  declined  the  jurisdiction,  it  was  held  that 
it  was  incumbent  on  the  plaintiff  to  show  that  the  policy  had  been 
executed  at  Quebec,  that  the  proof  adduced  was  insufficient  for  that  pur- 
pose, that,  on  the  contrary,  there  was  reason  to  presume  that  the  policy 
had  been  made  and  executed  at  the  home-office,  and  that  the  exception 
must,  in  consequence,  be  maintained.  Vezina  v.  The  Neto  York  Life  Jn- 
eurance  Company,  I  Q.  L.  B.  207,  S.  C.  1876. 

IS.  The  cause  of  action  upon  an  acceptance  of  an  application  for  a 
policy  of  life  insurance  does  not  arise  where  it  was  taken  by  an  agent, 
but  where  the  office  of  the  Company  is  situated.  PcUtieon  v.  The  MtUual 
Ifuurance  Co.  of  Stanttead,  dbc,  16  L.  C.  J.  25,  8.  C.  B.  1872;  38  Yic.  cap. 
20,  sec.  II  (Ca.). 

14.  An  Insurance  Company  whose  domicile  is  at  Montreal,  whose 
policies  issue  from  Montreal,  bnt  which  takes  risks  at  Quebec  through  its 
agent  who  resides  there,  may  be  sued  on  such  risks  at  Quebec.  O'Malley 
V.  The  ScottUh  C.  Insurance  Co.,  4  Q.  L.  B.  226,  8.  C.  1878 ;  confirmed  in 
appeal.     Tourigny  v.  Ottawa  Agrie.  Insurance  Co.,  8  L.  N.  196,  Q.  B.  1880. 

15.  A  suit  brought  in  the  district  of  Quebec  against  a  defendant  resid- 
ing in  the  Saguenay  district  for  work  done  there  under  a  verbal  hiring  at 
Quebec,  will  be  dismissed  on  exception.  Trudel  v.  Duvcd,  4  Q.  L.  B.  180, 
8.  C.  1878. 

16.  The  defendant,  domiciled  at  Montreal,  wrote  to  the  plaintiff,  a 
resident  at  Arthabaska,  requesting  him  .to  take  charge  of  his,  the  de- 
fendant's lands,  at  the  latter  place,  and  promised  to  indemnify  him  for 
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his  aenrioee, — Held,  that  an  action  for  the  valne  of  saoh  aervioM  tnxmght 
in  the  distriot  of  Arthabaska  was  properly  dismimed  on  ezoeption. 
ClavHer  ▼.  Lapierre,  4  Q.  L.  B.  821,  8.  C.  R.  1878. 

17.  The  delivery  at  the  Montreal  poet  office  of  a  newspaper  addressed 
to  a  person  rending  in  another  district,  gives  rise  to  a  right  of  action  to 
recover  the  price  thereof  in  the  former  district.  Penny  et  al,  v.  Berthelatt 
9  L.  C.  J.  104.  G.  C.  1805. 

18.  The  mailing  of  a  newspaper  in  the  Quebec  post  office  does  not  give 
rise  to  a  right  of  action  there,  though  it  might  do  so  if  the  paper  were 
ordered.    Fooie  v.  Freer,  15  L.  C.  R.  46,  G.  G.  1864. 

19.  Where  a  contract  for  the  sale  of  goods  was  made  in  Montreal  with 
the  agente  of  the  plaintiffs,  who  were  a  foreign  company,  and  the  moneys 
were  tent  to  the  agent,  so  that  the  defendant  could  not  have  got  the  goods 
from  the  Cnstom  House  in  Montreal  without  applying  to  the  plaintiffs' 
sgent  there,  though  these  were  at  the  defendant's  risk  from  the  time 
they  were  shipped  at  Boston,  it  was  held  that  the  cause  of  action  arose 
here.  Gregory  v.  The  Boeton,  dte.  Glass  Company,  9  L.  G.  J.  184,  15  L. 
C.  R.  475,  and  1  L.  G.  L.  J.  37,  Q.  B.  1865. 

110.  The  plaintiffs  sued  in  Montreal  on  a  contract  made  at  Yerch&res 
for  a  balance  of  money  which  they  had  advanced  to  the  defendant  for  the 
purchase  of  grain ;  the  action  was  maintained.  AnUot  et  al,  v.  Martineau, 
I  L.  G.  L.  J.  26,  8  G.  1865. 

21.  Where  a  resident  in  Toronto  ordered  goods  by  letter  from  a  mer- 
chant in  Montreal,  and  also  gave  verbal  orders  for  goods  to  the  travelling 
agent  of  the  merchant  at  Toronto,  the  cause  of  action  was  held  to  have 
srisen  in  Montreal.  Clark  v.  Ritchey,  9  L.  C.  J.  234,  14  L.  C.  R.  48, 
8.  C.  1863. 

22.  An  action  in  Quebec  upon  an  obligation  made  there  but  payable  in 
En^and.  was  maintained.  Jackson  et  al.  v.  Coxworthy  et  al.,  12  L.  G.  R. 
416,  S.  G.  1862. 

23.  The  Gircuit  Gourt  sitting  in  any  given  circuit  has  jurisdiction  in 
actions  the  cause  of  which  has  arisen  within  the  limits  of  such  given 
circuit,  although  the  defendant  reside  in  a  district  other  than  that  in 
which  such  given  circuit  is  situated,  and  has  been  served  with  process 
in  iuch  other  district.  Hardie  et  al.  v.  Trottier  et  al.,  1  L.  G.  R.  286, 
8.  C.  1851. 

34.  R.  agreed  verbally  with  H.  at  Nicolet  to  tow  his  raft  thence  to  Que- 
bec, whereupon  H.  telegraphed  to  his  agent  in  the  latter  place  to  instruct 
B.*s  sgent  to  send  up  R.*s  steamboat  to  perform  the  towage  in  question, 
wbiah  was  done,  and  the  raft  was  towed  to  Quebec  accordingly, — Held, 
that  the  oaoae  of  action  did  not  arise  in  Quebec,  that  the  cause  of  action 
meant  the  ^Hiole  oause,  or  all  the  circumstances  giving  rise  to  the  right 
of  lotion.   Hotuseau  v.  Hvghes,  8  L.  G.  R.  187,  8.  G.  1857. 
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25.  The  master  of  a  tteamer  from  Glasgow  to  Montreal  failed  to  deliver 
a  pa88enger*8  luggage  ihipped  on  board  of  the  veeeel, — Held,  that  the 
canee  of  aotion  aroee  in  Montreal.  Macdougall  v.  Torrance,  6  L.  C,  J.  146, 
6.  C.  1861. 

S6.  An  action  of  damages  for  libel  may  be  bronght  in  any  district  where 
the  newspaper  is  oircnlated  throagh  the  post-office.  Irvine  v.  Duvemay  et 
oZ.,  1  Legal  News,  1S8;  4  Q.  L.  B.  86,  S.  G.  1878, 

27.  Where  a  commercial  traveller  had  commissions  to  act  for  various 
houses  in  Montreal,  and  to  sell  goods,  and  he  took  an  order  at  Eamoa- 
raska  for  one  of  the  houses  he  represented,  and  such  order  was  accepted 
at  Montreal,  it  was  held  that  the  right  of  action  did  not  arise  in  Kamou- 
raska.  Lapierre  v.  Oauvreau,  17  L.  0.  J.  241,  S.  G.  R.  1873 ;  Gnaedingery, 
Bertrand,  2  L.  N.  877,  24  L.  G.  J.  8,  8.  G.  1879.  Gontra,  Oault  v.  Ber- 
trafid,2  L.  N.  408,  411;  24  L.  G.  J.  9,  8.  C.  1879;  25  L.  C  J.  840,  Q.  B. 
1881 ;  Deemarteau  v.  Mansfield,  8  L.  N.  186,  8.  C.  1880 ;  see  also  Pr/vo$t  v. 
JackeoH,  8  L.  N.  186,  8.  C.  1880. 

28.  A  debtor  is  liable  to  be  sued  where  the  debt  was  contracted,  but  not 
where  it  was  made  payable,  merely  on  account  of  the  debt  having  been 
made  payable  there.     Wurtele  v.  Lenghan,  1  Q.  L.  B.  61,  8.  C.  1874. 

29.  Where  a  contract,  though  bearing  date  at  Montreal,  was  proved  to 
have  been  made  in  Ontario,  the  right  df  action  was  held  to  have  arisen 
in  Ontario.  The  Railway,  dtc.  Advertiiing  Co.  v.  Hamilton  et  at.,  20  L.  G. 
J.  28,  8.  G.  1875. 

80.  Defendant  signed  a  stock-subscription  book  in  the  district  of  8t. 
Francis  and  gave  his  note  for  ten  per  cent,  on  the  amount  of  his  shares. 
He  was  sued  in  Montreal  where  the  call  was  made.  A  declinatory  ex- 
ception was  maintained  on  the  ground  that  the  call  was  not  the  cause  of 
a  right  of  action,  but  merely  the  determination  of  the  date  of  maturity  of 
the  payments,  and  on  the  ground  that  the  whole  cause  of  action  had  not 
arisen  in  Montreal,  part  having  arisen  in  8t.  Francis.  National  Insurance 
Co.  V.  Paige,  2  L.  N.  98,  24  L.  C.  J.  187,  Q.  B.  1879. 

81.  An  action  in  ejectment  is  personal  though  a  promise  of  sale  in  favor 
of  the  lessee  be  stipulated  in  the  lease.  Menziee  v.  Bell,  8  L.  N.  159, 8.  G. 
1880. 

82.  An  action  alleging  that  defendant  had  collusively  made  and  regis- 
tered a  mortgage  before  the  mortgage  given  to  plaintiff,  and  seeking  to 
change  the  order  of  registration,  is  not  purely  personal.  Faucher  v.  Pain- 
chantd  et  al.,  8  L.  N.  816,  8.  C.  1880. 

88.  As  to  actions  pro  eoeio,  see  Qoeeet  v.  Robin,  2  Q.  L.  B.  91,  Q.  B.  1876 ; 
Laframee  v.  Jaekeon,  4  L.  N.  60,  8.  G.  1881. 

84.  The  right  of  action  for  the  recovery  of  a  debt  doe  under  a  notarial 
obligation  executed  in  Montreal,  originated  in  Montreal  and  not  where  a 
demand  of  payment  was  made.  .Dueheenay  v.  LaRoeque,  25  L.  G.  J.  228, 
8.  G.  B.  1880. 
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S5.  In  order  to  euftble  plaintlif  to  Biimmon  defendant  before  a  Court 
other  than  that  of  his  domicile,  the  canae  of  action  most  have  arisen  in 
one  district  only ;  and  if  it  have  arisen  in  several  districts,  defendant  mnst 
be  sued  before  the  Court  of  his  domicile  or  in  a  district  where  he  has 
been  served  personally.  Faueher  v.  Brownt  2  Q.  B.  R.  168, 1881 ;  see  also 
ArchambamU  ▼.  Boldne,  2  Q.  B.  R.  110, 1881. 

'  36.  Where  the  action  is  for  damages  for  breach  of  contract,  the  debtor 
may  be  sned  at  the  place  where  the  contract  was  made,  thongh  the 
failure  to  perform  occurred  in  another  district.  Quebec  Shipping  Co.  v. 
Morgan,  6  L.  N.  284.  Q.  B.  1888. 

87.  Where  defendant  was  sned  on  a  premium  note  given  to  an  insur- 
ance company  in  the  district  where  the  company's  head-office  was 
situated,  while  the  note  was  made  and  he  resided  and  was  served  in 
another  district,  a  declinatory  exception  was  maintained.  The  Eattem 
Townshipe  Mutual  Fire  Innaranee  Co.  v.  Bienvenu,  2  L.  N.  868,  28  L.  C.  J. 
816,  8.  C.  1879 ;  see  Mutual  Fire  Iruuranee  Co.  of  Stamtead  v.  Galiput  et  al, 
8  L.  N.  239,  8.  C.  B.  1880. 

88.  The  cause  of  action  in  a  suit  brought  by  a  mutual  insurance  com- 
pany against  a  member  arises  where  the  policy  is  dated,  and  where  the 
application  is  accepted,  and  at  the  place  where  the  head-office  of  the 
company  is  situated,  and  not  where  the  note  and  application  were  made. 
The  Mutual  Fire  Ifuuranee  Co.  of  Jolieite  v.  DeerouselUi,  4  L.  N.  220,  8.  G. 
1881. 

89.  Certain  leoods  were  sold  by  sample  to  defendant  at  his  domicile  in 
81  Francis,  and  kn  order  given  therefor  dated  Montreal  but  really  made 
in  8t.  Francis,  whither  the  goods  were  sent  by  rail  from  "Miontrwlt—Held, 
that  the  cause  of  action  arose  in  8t.  Francis  and  not  in  Montreal.  Shupe 
V  Vaeey,  23  L.  C.  J.  295,  8.  C.  1878. 

40.  A  contract  made  with  a  negotiorum  geetor  binds  the  parties  only 
after  notice  has  been  given  by  the  principal  to  the  other  party  that  he 
ratifies  the  agreement.  The  cause  of  action  arose  where  the  party  received 
and  accepted  the  proposal ;  and  a  stipulation  to  deliver  the  goods  in  the 
district  of  Quebec  does  not  suffice  to  give  jurisdiction  to  the  Courts  there 
over  the  defendant,  who  resides  and  contracted  in  Ontario.  Tourigny  v. 
WheUr  etal.,9  Q.  L.  B.  198,  8.  C.  R.  1888. 

41.  Defendant,  who  was  a  resident  of  the  County  of  Prescott,  Ontario, 
made  and  signed  a  promissory  note  there  whereby  he  promised  to  pay 
170  to  plaintifTs  order  at  the  poet^ffioe  of  Mongenais,  district  of  Mon- 
treal ;  but  the  note  was  not  paid, — Held,  that  the  cause  of  action  arose  in 
the  district  of  Montreal.  BohiUard  v.  Fiim,  8  L.  N.  79,  C.  C.  1886. 

42.  A  peraoh  hired  at  Montmagny  to  work  on  the  line  of  the  Canadian 
Padiic  Bailway  in  Ontario,  cannot  sue  the  defendant  in  Montmagny  to 
recover  damages  occasioned  by  its  refusal  to  furnish  him  employment, 
when  the  letter  went  on  the  'line  in  Ontario  and  asked  for  employment 
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there.  Paquet  ▼.  The  Canadian  Pacific  Railway  Co.,  8  L.  N.  78,  C.  C.  1885 ; 
see  also  Meseurie  v  The  Canadian  Pacific  BaiUoay  Co.,S  L.N.  79,  C.C.  1885. 

BB.  In  every  suit  for  separation  from  bed  and  board,  or 
for  separation  of  property  only,  the  defendant  must  be 
summoned  before  the  Court  of  the  domicile  of  the  husband. 
C.  C.  192. 

1.  An  action  in  separation  of  property  mast  be  brought  before  the 
Court  of  the  district  in  which  the  parties  had  their  domicile,  and  not 
where  the  husband  is  residing  temporarily.  Kennedy  v.  BMard,  8  L.  C. 
J.  284  ;  9  L.  C.  B.  344,  S.  C.  1859. 

86.  Every  suit  in  damages  against  a  public  officer,  by 
reason  of  any  act  done  by  him  in  the  exercise  of  his  func- 
tions, must  be  brought  before  the  Court  of  the  place  where 
such  act  was  committed.    C.  S.  L.  C,  c.  101,  s.  8. 

87*  In  every  real  or  mixed  action  the  defendant  may  be 
summoned  before  the  Cour(  of  his  domicile  or  before  that 
of  the  place  where  the  object  in  dispute  is  situated.  C.  S. 
L.  C.  c.  82,  ss.  27,  28,  80. 

■ 

8S«  In  matters  purely  personal,  if  there  are  several  de- 
fendants in  the  same  suit,  residing  in  different  jurisdictions, 
they  may  all  be  brought  before  the  Court  of  the  jurisdic- 
tion where  one  of  them  has  been  summoned  in  conformity 
with  article  84. 

In  real  actions  they  should  all  be  summoned  before  the 
Court  of  the  place  where  the  object  in  dispute  is  situated. 

In  mixed  actions,  before  the  Court  of  the  place  where  the 
object  in  dispute  is  situated,  or  before  the  Court  of  the 
domicile  of  one  of  the  defendants. — Ibid. 

1.  In  an  aotion  on  a  bond  directed  against  two  defendants,  one  of 
whom  resided  in  Montreal,  and  the  other  in  Quebec,  and  who  were  served 
at  their  reepeotive  domiciles, — Held,  that  the  Superior  Court  at  Montreal 
had  jurisdiction.  The  City  Bank  v.  Pemberton  et  al.,  6  L.  C.  B.  418,  8.  C. 
1855. 
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8.  If  several  delcndftnts  reside  in  the  same  district,  service  of  process 
on  one  of  them  in  another  district,  does  not  render  the  other  defendant 
immable  to  the  jurisdiction  of  the  Court  in  the  last-mentioned  district. 
Lemeturier  v.  Gonm,  1  Q.  L.  B.  88,  8.  C.  1874;  De  la  Bande  v.  Walker,  20 
L.  C.  J.  »7,  8.  C.  1876. 

8.  An  action  to  enforce  a  promise  of  sale  of  an  immovable  and  to  com- 
pel the  vendee  to  execute  a  deed,  is  purely  personal ;  and  personal  service 
in  Montreal  on  the  defendant  gives  the  court  there  jurisdiction  although 
the  property  lies  in  Terrebonne  and  the  defendant  resides  in  Beanhamois. 
McMartin  v.  WaJUh,  5  L.  N.  409,  8.  C.  1882. 

4.  Where  an  endorser  who  was  discharged  in  consequence  of  not  hav- 
ing received  notice  of  ^the  protest,  was  impleaded  solely  in  order  to  with- 
draw the  other  defendant  (the  maker)  trom  the  court  of  his  own  district, 
this  article  was  held  not  to  apply.  Baxter  v.  Martin  et  al.,  7  L.  N.  78,  8. 
C.  1884. 

5.  In  a  personal  action  against  several  defendants,  they  may  be  legally 
toed  in  the  district  where  one  of  them  has  been  served  personally.  Ford 
V.  Auger  et  aL,  18  L.  C,  J.  296,  8.  C.  1874. 

See  Davie  v.  Kimpton  et  a2.,  supra,  Art.  34,  No.  10. 

S9«  In  matters  of  succession,  the  parties  are  summoned 
before  the  court  of  the  place  where  the  succession  devolves, 
if  it  opens  in  Lower  Canada,  otherwise,  before  that  of  the 
place  where  the  property  is  situated,  or  that  of  the  domicile 
of  the  defendant  or  of  some  one  of  the  defendants. — Ibid. 

40.  In  actions  in  warranty  and  actions  in  continuance 
of  suit,  the  defendants  are  summoned  to  the  place  where 
the  principal  action  was  brought,  wheresoever  their  domi- 
cile may  be.    Ibid.,  c.  82,  ss.  81,  88  ;  G.  P.  G.  69. 

1.  The  warrantor's  right  of  appeal  is  determined  by  the  amount  of  the 
principal  demand  and  the  costs  thereon.  Qavthier  v.  Deey,  9  Q.  L.  B.  13, 
8.  C.  B.  1882. 

41*  When  a  real  action  has  for  its  object  an  immovable 
or  immovables,  situated  partly  in  one  district  or  circuit, 
and  partly  in  another,  the  suit  may  be  brought  in  either. 
Ibid.,  c.  82,  8.  29. 
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42«  If  the  sole  Judge  administering  justice  in  any  dis- 
trict is  liable  to  be  recused,  or  must  be  a  party  to  the  suit, 
the  action  -may  be  brought  in  one  of  the  adjoining  districts, 
the  grounds  of  recusation  or  disability  being  alleged  in  the 
demand;  and  if  these  grounds  are  insufficient  or  not 
proved,  the  court  may  order  the  case  to  be  sent  back  to  the 
court  before  which  it  would  have  been  brought  in  the  or- 
dinary course.     G.  S.  L.  C,  c.  78,  s.  20 ;  c.  79,  s.  19. 

1.  Defendant  being  sued  in  Joliette  because  there  existed  an  alleged 
cause  of  recusation  against  the  sole  Judge  in  Richelieu,  where  he  would 
under  ordinary  circumstances  be  s^ed,  appeared  and  neglected  to  plead 
to  the  jurisdiction.  After  judgment  he  pretended  that  the  court  had  had 
no  jurisdiction,  as  the  grounds  of  recusation  had  not  been  proved — HeUL, 
that  he  should  have  put  the  facts  in  issue  by  a  preliminary  plea.  Latour 
V.  Champagne,  2  L.  N.  180,  8.  C.  B.  1880. 


TITLE  FIRST 

OP  THE  SUIT. 


CHAPTER    FIRST. 

OF  SUMMONS. 

Every  action  before  the  Superior  Court  is  instituted 
by  means  of  a  writ  of  summons,  in  the  name  of  the  sove- 
reign ;  saving  the  exceptions  contained  in  this  code,  and 
other  cases  provided  for  by  special  laws.  C.  S.  L.  C,  c.  88, 
88. 1,  48 ;  C.  P.  L.  179. 

1.  WbflKe  judgment  of  leparation  from  bed  and  board  has  been  pro- 
noonoed,  the  hneband  oannot  on  sammary  petition,  not  in  a  pending  oaae, 
vithoat  a  writ  of  unmrnanM,  obtain  an  order  to  permit  him  to  see  his 
ehild,  the  oostody  of  which  has  been  given  to  the  mother.  Exp.  Piliet  t. 
DdUU,  7  L.  N.  78,  S.  C.  1884. 

2.  A  tntor  cannot  be  impleaded  except  by  writ  in  the  ordinary  form. 
£«p.  Jkum$i  v.  Leboeuf,  7  L.  N.  69,  S.  C.  1884 

44*  Writs  of  summons  are  issued  by  the  prothonotary, 
upon  the  written  requisition  of  the  plaintiff.  Ibid.,  c.  82, 
88.  81,  88 ;  C.  P.  C.  59. 

L  The  defendant  being  arrested  on  a  capiae  pleaded  that  the  issoe  of 
the  writ  had  not  been  demanded  in  the  affidarit,— IftfZd,  that  the  fiat  was 
aU  that  was  neoeeeary  for  the  porpose.  Doutre  ▼.  MeOinniSt  5  L.  0.  J.  158, 
8.  C.  1861. 

4S«  They  may  be  drawn  up  either  in  the  Frsnch  or  in 
the  English  language.    C.  S.  L.  C,  c.  88,  s.  2. 

4C  They  are  attested  and  signed  by  the  prothonotary. 
IWd.,  s.  1. 
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47.  The  absence  of  the  seal  of  the  court  does  not  invali- 
date the  writ.    Ibid.,  ss.  1,  2. 

I 

4S»  Saving  the  particular  exceptions  hereinafter  meo- 
tioned,  writs  of  summons  are  directed  to  any  bailiff  of  the 
Superior  Court,  commandinf2[  him  to  summon  the  defendant 
to  appear  before  the  court  on  the  day  and  at  the  place 

therein  mentioned. 

» 

If  there  are  several  defendants  residing  in  different  dis- 
tricts, several  writs  must  issue  addressed,  as  the  case  may 
require,  either  to  a  sheriff  or  to  a  bailiff  of  each  of  such 
districts.     Ibid,,  ss.  8,  4. 

88  V.  c.  17  (Que.)  : 

"1.  Notwithstanding  the  provisionB  of  articles  48,  84,  248,  461,  566, 
559,  809,  886,  857, -899, 1081  and  1082  of  the  code  of  dvil  prooedore  of 
Lower  Canada,  all  writs  of  snmmons,  of  attachment  for  rent,  of  attach- 
ment in  revendioation,  of  attachment  before  or  after  judgment,  seizure  in 
execution,  capias,  subpoona  or  order,  issuing  either  from  the  Superior  or 
Circuit  Court,  may  be  addressed  either  to  the  sheriff  or  to  any  bailiff  of 
the  district  in  which  such  writ  issues,  and  may  be  by  them  served  or  ex- 
ecuted in  such  district  or  in  any  other  district,  or  to  the  sheriff  or  to  any 
bailiff  of  such  other  district  in  which  such  writ  is  to  be  served  or  ex- 
ecuted.*' 

1.  The  service  of  a  writ  of  stmimons  addressed  to  any  of  the  bailiffs 
residing  in  the  district  would  be  good  if  served  by  a  bailiff  appointed  for 
such  district.    T/tu  v.  Martin,  8  L.  C.  B.  194,  8.  C.  1858. 

2.  A  writ  of  smnmons  requiring  the  defendant  to  appear  before  **  our 
judges  of  our  said  S.  C*  is  bad,  as  the  summons  should  be  to  appear  be- 
fore a  Court.    Macfarlane  v.  Deludenden,  4  L.  C.  R.  25,  8.  C.  1858. 

8.  A  writ  summoning  the  defendant  '*  before  our  justices  of  our  8.C." 
is  good.    Macfarlane  v.  Beliveau,  8  L.  C.  J.  806,  8.  C.  1859. 

4.  Writs  out  of  the  C.  C.  need  not  be  addressed  to  the  sheriff  or  to  a 
bailiff.  Laurence  v.  ChaudUre,  17  L.  C.  J.  88,  C.  C.  1878  ;  Mathieu  v. 
Broeteau,  4  B.  L.  525,  C.  C.  1873.  Contra  :  Reevee  v.  ArchambaiuU,  15  L. 
C.  J.  88,  C.  C.  1871. 

5.  They  may  be  addressed  to  the  defendant.  Mathieu  v.  Bnwteau,  4 
B.  L.  525,  C.  C.  1873. 
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49.  The  writ  most  state  the  names,  the  occupation  or 
quality  and  the  domicile  of  the  plaintiff,  and  the  names  and 
actual  residence  of  the  defendant. 

In  actions  upon  bills  of  exchange  or  promissory  notes  [or 
any  other  private  writings,  whether  negotiable  or  not,]  it  is 
sufficient  to  give  the  initials  of  the  Christian  or  first  names 
of  the  defendant,  such  as  they  are  written  upon  such  bills, 
notes  or  instrument. 

When  a  corporate  body  is  a  party  to  the  suit,  it  .is  suffi- 
cient to  injaert  its  corporate  name  and  to  indicate  its  princi- 
pal place  of  business.  Ord.  1667,  tit.  ii.,  arts.  2,  6  ;  25 
Geo.  III.  c.  2,  s.  1  ;  12  V.  c.  38,  s.  50 ;  0.  S.  L.  G.  c.  64,  s. 
29 ;  C.  8.  C.  c.  68,  s.  I,  c.  65,  s.  4 ;  C.  P.  Genfeve,  84  ;  C. 
P.  C.  61. 

42-48  Vic.  c.  20,  (Que)  : 

If  the  defendant  has  no  domidle  or  permanent  residence  in  this  pro- 
vince, the  mention  of  hie  enmame  alone  will  soffice  if  his  christian  name 
euinol  be  ascertained,  provided  he  be  otherwise  snfBciently  designated  in 
the  writ,  and  that  snch  writ  be  served  upon  him  personally. 

1.  The  names  EUza  BMl  by  which  female  plaintiff  was  known  and 
called  at  the  time  of  her  marriage  coupled,  with  her  designation  as  the 
wife  of  the  other  plaintiff  who  is  properly  named  are  a  sufficient  state- 
ment of  her  names  although  she  was  baptized  Marie  Blixa  B/til.  Pouliot 
ft  MX.  V.  Solo  €t  vir„  6  Q.  L.  B.  825,  8.  C.  1879. 

9.  The  title  of  "Esquire"  suffices  though  plaintiff  be  a  resident  of  the 
United  States.    BradUg  v.  Logan,  3  L.  N.  200,  S.  C.  1880. 

4 

3.  If  defendant's  quality  be  not  given  the  action  will  be  dismissed  upon 
exception  to  the  form.    Hvot  v.  CUmtier,  6  Q.  L.  B.  196,  C.  C.  1878. 

4.  Where  defendant  was  styled  Lisa  B.  in  the  writ  and  it  was  proved 
that  her  real  name  was  Elvuibetk  B.  but  was  sometimes  called  by  her 
family  name,  Lixziei  the  action  was  dismissed  upon  exception.  Lamarche 
V.  BUmehard,  10  B.  L.  678,  C.  C.  1880. 

5.  Where  the  real  debtor  is  sued  under  a  wrong  christian  name  and 
being  served  personally  suffers  judgment  to  go  against  him  by  default,  he 
csonot  oppose  the  seizure  of  his  goods  under  such  judgment  on  the 
gtoond  that  he  is  not  the  person  against  whom  judgment  was  rendered. 
MerekmUi'  Bank  v.  Mwrphy,  28  L.  C.  J.  215,  9  B.  L.  694,  8.  C.  1878. 


'^ 
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6.  In  an  action  against  the  master  of  a  TMtel  then  in  Quebec,  it  was 
held  sufficient  to  describe  him  b^  the  initials  of  his  Ohristian  name  as  he 
had  given  them  at  the  Cnstom-hoose,  especially  as  his  oocnpation,  Ac., 
were  correctly  given.    CUnmy  v.  Nett,  17  L.  G.  B.  262,  S.  G.  1867. 

?.  Where  exception  to  the  form  was  filed  in  an  action,  on  the  groond 
that  the  defendant  was  described  as  residing  in  the  village  of  St.  Jean 
Baptiste,  whereas  the  proper  name  of  the  pariah  in  which  he  resided  was 
St.  Jean  Baptiste  de  Bonville,  and  it  was  proved  that  there  were  two 
parishes  of  that  name,  one  of  Bonville  and  one  of  Boxton,  the  description 
was  held  to  be  sofficient.  Giffon  v.  HotU,  2  L.  0.  J.  198  and  8  L.  G.  B. 
271,  S.  G.  1858. 

8.  On  a  capias,  where  motion  was  made  to  qnash  the  writ,  on  the 
ground  of  irregularities  in  the  affidavit,— -Held,  ihat  the  plaintiff  being 
described  as  "  of  the  city  of  Kingston,  Ganada  West,**  was  a  sufficient 
indication  of  his  domicile.    Berry  v.  May,  13  L.  G.  B.  1,  S.  G.  1859. 

9.  A  defendant,  styled  in  the  writ  and  declaration  memUsier,  pleaded 
by  exception  to  the  form  that  he  was  not,  and  never  had  been,  a  menuisier, 
but  that  he  was  a  contractor  and  trader,  and  on  proof,  the  exception  was 
maintained  in  the  Gourt  below,  but  in  appeal  it  was  held,  that  the  quality 
of  menuigiervras  made  out  in  evidence,  the  defendant  having  in  authentic 
deeds  designated  himself  by  such  quality ;  and  that,  even  if  he  were  a 
contractor,  such  quality  is  reconcilable  with  that  of  a  memtiner*  Boueher 
V.  Lemoine  et  oL,  10  L.  G.  B.  456,  Q.  B.  1860. 

10.  Where  a  writ  of  summons  described  the  defendant  as  of  St.  Hya- 
cinths, whereas  he  in  fact  lived  in  the  parish  of  St.  Hyacinths  le  Gon- 
f essenr,  and  there  were  three  distinct  places  in  the  district  of  Montreal 
known  respectively  as  the  town  of  St.  Hyacinthe,  the  Parish  of  St. 
Hyacinths,  and  the  Parish  of  St.  Hyacinthe  le  Gonfesseur, — Held,  on  an 
exception  to  the  form,  that  such  description  was  quite  sufficient,  and 
the  exoeijition  was  dismissed.  Lyman  et  al.  v.  Chamardf  1  L.  G.  J.  183, 
S.  G.  1857. 

11.  Where,  in  an  action  on  a  promissory  note  against  two  defendants, 
one  of  them  residing  in  the  town  of  Sherbrooke,  was  described  as  of  the 
township  of  Orf  ord, — Held,  reversing  the  judgment  of  the  Gourt  below  on 
an  exception  to  the  form,  as  the  township  of  Orford  included  that 
part  of  Sherbrooke  in  which  the  defendant  lived,  that  he  had  been  properly 
described,  and  the  exception  to  the  form  must  therefore  be  dismissed. 
Mone  V.  Brooke  et  al„  2  L.  0.  J.  39,  Q.  B.  1857. 

12.  Where  the  writ  sets  forth  only  one  of  plaintiff*B  three  names  and 
indicates  the  others  by  initial  letters,  the  action  will  be  dismissed  on 
exception  to  the  form.    Oauthier  v.  CaUaghan,  8  Q.  L.  B.  884,  C.  C.  1877. 

18.  Where  plaintiff  gives  his  Christian  name  as  **  Thomas,**  proof  that 
he  sometimes  signed  ''Thomas  J;**  and  sometimes  "Thomas,**  is  not 
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BoflloieQt  to  Buppoct  ftQ  exception  to  the  form  alleging  that  he  had  two 
Christian  names.  Heam  v.  Molony,  8  Q:  L.  B.  889,  Q.  B.  1677;  1  Legal 
News,  43. 

14.  The  deeotiption  of  plaintiff  as  oarrying  on  the  trade  and  baainess 
of  banking  in  the  city  and  district  of  Montreal  and  elsewhere  without 
stating  where  it  had  its  principal  office,  is  sofficient.  Bureau  dt  The  Bank 
of  British  North  America,  21  L.  C.  J.  361,  Q.  B.  1876. 

15.  Plaintiff  may  maintain  an  action  in  the  name  (Henry  S.  Bcott) 
specified  in  the  lease  withoat  any  farther  designation  of  his  second  Chris- 
tisn  name.  SeoU  ▼.  Hardy  et  vir,  4  Q.  L.  B.  215,  8.  C.  1878.  See  art.  116, 
No.  54,  post. 

16.  Where  the  writ  of  sommons  sets  forth  the  domicile  instead  of  the 
actual  residenoe  of  the  defendant,  the  action  will  be  dismissed  npon  ex- 
ception being  filed.    MarUl  ▼.  Plamondon,  22  L.  C.  J.  107,  S.  G.  1878. 

17.  The  reqairements  of  this  article  are  fnlflUed  by  the  plaintiff  stating 
his  surname  and  one  of  his  two  Christian  names,  with  the  initial  of  the 
other,  provided  the  defendant  be  not  misled  as  to  who  the  plaintiff  is. 
Day  et  al,  v.  Trial,  9  Q.  L.  B.  870,  8.  C.  B.  1888. 

BO.  The  caases  of  action  must  be  stated  in  the  writ  or 
in  a  declaration  annexed  to  it.  G.  S.  L.  G.  c.  88,  88.  84, 
170,  Ord.  1667,  tit.  iii.  art.  1 ;  G.  P.  G.  61. 

1.  An  action  will  be  dismissed  on  exception  if  the  amonnt  demanded  is 
expressed  in  figores  in  the  declaration.  Rivet  v.  Poi$9on,  11  L.  C.  B.  498, 
8.  C.  1861. 

2.  Where  persons  are  sned  as  partners,  and  a  cause  of  action  is  estab- 
lished only  against  one  individually,  the  action  wiU  be  dismissed  in  toto, 
FleUher  y.  Forbes  et  al,^  22  L.  C.  J.  24,  8.  C.  1869 ;  and  Bitchie  v.  Thomas 
et  al.;  Rof  ▼.  Blagdon  db  Boucher;  supra  art  17;  contra,  Fuller  y.  Beetor, 
23  L.  C.  J.  129,  9  B.  L.  687,  S.  C.  B.  1878. 

8.  If  there  be  a  special  agreement,  an  action  indebitatut  assumptit  will 
not  lie.  Hitchcock  ▼.  Grant,  Fielders  v.  Blackstane,  2  Bev.  de  L6g.  80 ; 
IfcOtwiM  V  McClosky  et  al.,  1  L.  C.  J.  193;  Ingham  v.  Kirkpatnck,  8  L.  C. 
J.  282. 

4.  But  where  a  balance  has  been  struck  and  a  settlement  made  between 
ptrtnen,  an  action  in  assumpsit  will  lie.  Robinson  v.  Reiffenstein,  1 
Bar.  de  Lig.  352 ;  J>elgrave  ▼.  Hanna,  1  Bey.  de  L^.  858 ;  Marcoux  ▼. 
Mcrris,  in  appeal,  1872. 
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5.  In  an  action  in  whioh  the  law  directs  the  Unant  and  dbotUUsans  to 
be  set  out  in  the  declaration,  it  is  not  sufficient  that  the  land  is  so  described 
that  the  defendant  mast  necessarily  know  it.  The  description  must  be 
such  as  will  enable  the  Court  to  award  judgment  as  to  what  is  asked. 
O'Connor  v.  Couture,  8  Rev.  de  L^g.  40,  K.  B.  1821. 

6.  In  a  hypothecary  action  the  plaintiff  in  his  declaration  must 
describe  the  premises  which  he  claims  to  be  mortgaged  by  metes  and 
bounds  d  peine  de  nuUiU,  Perrault  v.  VEvetque,  8  Bev.  de  L^.  72,  K.  B. 
1819. 

•  7.  And  if  he  omits  to  do  so  his  action  will  be  dismissed  upon  exception 
to  the  form.    lb. 

8.  The  details  of  an  action  need  not  be  annexed  to  or  mentioned  at 
.   length  in  the  declaration,  nor  has  any  change  been  effected  in  this  respect 

by  the  Code.    La  Banque  Nationale  ▼.  The  City  Bank,  8  B.  L.  28  and  17 
L.  C.  J.  197,  8.  C.  B.  1871. 

9.  In  an  action  dHt^uree,  the  time  and  place  when  and  where  the  words 
were  spoken  must  be  stated,  otherwise  the  action  may  be  dismissed  pn 

.  exception  to  the  form.    Qoudie  v.  Legendre,  8  Bev.  de  L^,  89,  K.  B.  1820. 

.110.  In  an  action  on  a  contract,  the  contract  must  be  set  out  in  the 
declaration.  Simard  v.  Mathurinj  2  Bev.  de  L^.  208,  E.  B.,  and  8  Bev. 
de  L«g.  89,  K.  B.  1812. 

11.  In  an  action  on  a  promissory  note  payable  at  a  particular  place 
therein  mentioned, — Held,  that  presentation  at  such  place  must  be  alleged. 
Plaintiff  allowed  to  amend.    Partridge  v.  McLeod,  2  B.  C.  287,  8.  C.  1872. 

12.  But  it  is  not  necessary  to  allege  in  the  declaration  that  the  note  is 
stamped  according  to  law.    Doyle  v.  Clement,  10  L.  C.  J.  882.  8.  C.  1866. 

18.  In  an  action  of  dama{[e8  for  libel  and  slander  containing  three 
counts  brought  against  three  persons,  described  as  all  of  the  City  of 
New  York,  mercantile  agents  and  co-partners,  canning  on  business  in 
the  City  of  Montreal,  under  the  name,  style  and  firm  of  B.  G.  Dun  A 
Co.,  exceptions  to  the  form  were  fyled  by  two  of  the  defendants  on  the 
ground  inter  alia  that  the  cause  of  action  was  insufficiently  libelled,  inas- 
much as  it  was  alleged  that  the  defendant  falsely  and  maliciously  did 
compose  and  write  in  a  certain  book  kept  in  the  office  of  the  defendants  a 
certain  false,  scandalous  and  malicious  libel,  to  the  effect  that  the  said  plain- 
tiff was  not  reliable,  or  that  the  plaintiff  was  insolvent,  or  words  to  that 
effect,  but,  as  the  defendants  had  refused  to  allow  the  plaintiff  to  see  the 
book  he  was  unable  to  state  the  exact  words  therein,  written, — Held,  that 
^  the  exception  was  well  founded,  and  the  action  must  be  dismissed.  Mc- 
Donald V.  Dun  et  al.,  12  L.  C.  B.  845,  8.  C.  1862. 
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14.  PlaintifF  brought  a  hypothecary  action  against  the  defendant  as 
the  holder  of  an  inunovable  hypothecated  by  a  third  party  for  a  debt  due 
by  him  to  the  firm  of  which  plaintiff  was  a  member,  the  partnership 
having  been  dissolved  and  plaintiff  having  become  proprietor  of  all  the 
d^ts  dne  the  partnership — Held,,  that  the  oonclnsions  of  the  declaration 
praying  that  the  holder  be  condemned  to  pay  the  amount  of  the  mortgage 
against  the  said  inmiovable  onless  he  prefer/ed  to  abandon  it,  were  illegal. 
Renaud  v.  Prmdx,  16  L.  C.  R.  476,  S.  C.  1866. 

15.  A  hypothecary  action  which  concludes  by  asking  that  the  defen- 
dant be  condemned  to  pay  the  claim  or  abandon  the  property  is  sufficient. 
HoRtVr  V.  Lemoine,  14  L.  C.  J.  58,  8.  C.  1869. 

16.  The  plaintiff  in  a  hypothecary  action  is  well  founded  in  demand- 
ing a  personal  condenmation  against  the  tiers  dJtenteur  unless  he  prefers 
to  give  up,  &c.  La  SoeUUde  construction  Metropolitaine  v.  Bourattsa,  20  L. 
C.  J.  804.  8.  C.  1876. 

17.  In  an  action  in  revendication  the  title  on  which  the  plaintiff  claims 
must  be  distinctly  stated  in  the  declaration,  and  if  it  is  not,  it  is  a  good  * 
cause  of  exception  to  the  form.      Poulhiot  v.  Scott^  3  Bev.  de  L6g.  195,  E« 
B.  1820.    Contra  :  Tourigny  v.  Bouchard,  infra,  art.  866. 

18.  And  where  the  defendant  pleaded  that  the  plaintiff  did  not  ask  by 
his  declaration  to  have  the  attachment  in  revendication  declared  good 
and  valid  and  that  the  effects  seized  be  delivered  up  to  him — Held^  con- 
firming the  judgment  of  the  Court  below,  to  be  unnecessary,  as,  by  the 
writ,  the  defendant  was  called  upon  to  show  cause  why  the  attachment 
should  not  be  declared  good  and  valid,  which  was  equivalent  to  a  demand 
that  the  effects  seized  be  delivered  to  the  plaintiff,  and  the  writ  and  de- 
claration should  be  considered  as  one.  Jackson  v.  FilteaUf  15  L.  C.  B.  60, 
Q.  B.  1864. 

19.  When  the  particulars  of  plaintiff's  demand  are  not  disclosed  by  the 
declaration,  and  no  bill  of  particulars  is  therewith  filed,  such  bill  of  par- 
ticulars may  be  filed  at  the  enqudte,  if  the  defendant  instead  of  moving 
to  dismise  pleads  to  the  action.  Westrop  v.  NicJwl  et  al„  2  L.  0.  J.  194, 
8.  C.  1868. 

20.  In  a  case  of  capias — Heldt  that  the  30th .  Rule  of  Practice,  allow- 
ing  the  defendant  to  move  to  dismiss  the  action  when  the  particulars  of 
the  demand  are  not  disclosed  by  the  declaration,  and  no  bill  of  particulars 
ii  filed  therewith,  does  not  apply,  even  in  the  case  when  the  defendant  is 
in  jail  under  capias,  where  a  paper  purporting  to  be  a  bill  of  particulars 
{B  filed  with  the  declaration,  though  such  paper  do  not  contain  a  detailed 
stateoient  of  th^  whole  of  plaintiff's  demand.  Henderson  v.  Ennis,  2  L.  C. 
J.  187,  8.  C.  1858. 

4  F.C.C.P. 
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21.  The  filing  of  a  declaration  with  a  writ  of  attachment  in  compol- 
Bory  liquidation,  under  the  Insolvent  Act  of  1869,  is  irregular.  Mcintosh 
V.  Davit  et  aL,  U  L.  C.  J.  235,  8.  C.  1870. 

22.  Appellant  sold  wood  to  one  Parker  who  therewith  snooessfully 
hoilt  two  houses  on  respondent's  property.  Respondent  paid  appellant 
for  the  wood  used  in  the  building  of  the  first  house,  but  refused  to  pay 
for  what  was  used  in  the  second,  contending  that  he  had  never  authorized 
Parker  to  purchase  wood  for  the  second  house,  from  which,  according  to 
him,  Parker  alone  was  to  derive  any  benefit.  Appellant  claimed  of  res- 
pondent the  full  value  of  all  wood  delivered  to  Parker  by  an  action  tn  cu- 
itumpsit — Heldt  that  even  had  respondent  profited  by  the  second  building, 
an  action  tn  ctssumpsit  would  not  lie.  The  action  should  have  been  special. 
Ryder  Y.  Vaughan,  1  Q.  B.  R.  19,  1880. 

51.  The  formalities  mentioned  in  articles  46,  48,  49  and 
50  are  required  on  pain  of  nullity. 
Ord.  1667,  tit.  ii.,  arts.  1,  2.      . 

The  nullity  mentioned  in  this  article  is  relative  only.  Day  v.  Trials  9  Q. 
L.  R.  370,  8.  C.  R.  1883. 

53«  If  the  object  of  the  demand  is  a  thing  certain,  it 
should  be  described  in  such  a  manner  as  clearly  to  establish 
its  identity. 

If  it  relates  to  a  corporeal  immoveable,  the  nature  of 
such  immoveable,  the  city,  town,  village,  parish  or  township, 
street,  range  or  concession  wherein  it  is  situated,  and  also 
the  lands  conterminous  to  it,  should  be  mentioned. 

If  it  is  a  body  of  land,  known  under  a  particular  name, 
it  is  sufficient  to  give  its  name  and  its  situation. 

If  the  immoveable  forms  part  of  a  township,  parish,  city, 
town  or  village,  the  lots  in  which  are  numbered,  it  is  suffi- 
cient to  state  its  number. 

If  the  demand  relates  to  rents  constituted  for  the  redemp- 
tion of  seigniorial  rights  or  to  rights  relating  to  any  seigni- 
ory, they  must  be  described  according  to  the  provisions  of 
the  Act  27  and  28  Vic,  ch.  89. 

Ord.  1667,  tit.  ix.,  arts.  3,  4  ;  C.  8.  L.  C.  c.*41,  ss.  26, 28 
§  2  ;  c.  87,  s.  74  ;  C.  P.  C.  64  ;  C.  P.  L.  178. 


OF   BUMM0K8,    ABT.    58.  61 

S8«  The  writ  of  summons  and  the  declaration  served 
upon  the  defendant  and  filed  in  the  office  of  the  prothono- 
tary  may  be  amended  or  altered  with  the  leave  of  the  Court. 
The  amendment  cannot  be  allowed  if  it  changes  the  nature 
of  the  demand. 

C.  S.  L.  C.  c.  88,  s.  67  ;  Powell,  p.  188. 

1.  A  plaintiff  cannot  amend  his  declaration  so  as  to  sabstitate  one 
action  for  another.    Catgrain  v.  Fay,  8  Rev.  de  L6g.  40,  K.  B.  1817. 

3.  In  an  action  of  damages  against  a  pustom  house  officer,  where  the 
declaration  omitted  to  state  that  the  notice  had  been  given  to  defendant 
as  required  by  law — Held,  that  although  the  three  months  had  expired 
within  which  the  action  oould  be  brought,  the  plaintiff  would  be  permitted 
to  amend  his  declaration  on  payment  of  costs.  Brenler  y.  BeU,  4  L.  C.  B. 
101,  S.  C.  1853. 

3.  Where  the  plaintiff  was  allowed  to  amend  his  declaration  during 
tnquiu—neld,  that  he  could  not  proceed  with  his  enquHe  until  the  defen- 
dant had  been  allowed  to  plead  de  novo,  Mann  et  al.  v.  Lawbe,  6  L.  C.  J. 
801,  8.  C.  1862. 

4.  The  plaintiff  may  amend  the  declaration  in  order  to  make  it  agree 
with  the  facts  proved,  and  the  costs  are  at  the  discretion  of  the  Court. 
yrn^hingham  v.  Oilhert,  8  L.  C.  J.  136,  B.  C.  1868. 

6.  It  is  not  ccMnpetent  for  the  plaintiff  to  move  on  a  final  hearing  on 
the  merits  of  an  exception  to  the  form  to  amend  his  written  declaration. 
Clemow  et  al.  v.  McLaren  et  al.,  17  L.  C.  J.  338,  and  4  B.  L.  658,  8.  C. 
1872. 

6.  Where  the  plaintiff  after  examining  several  witnesses,  moved  that 
he  might  amend  his  declaration  so  that  it  should  agree  with  the  facts 
proved— HeM,  that  the  motion  was  premature,  and  that  the  provisions  of 
the  article  of  the  Code  relied  on  applied  only  when  the  case  was  upon  the 
merits.    Beard  v.  McLaren,  18  L.  C.  J.  78,  8.  C.  1874. 

7.  Where  in  an  action  to  recover  the  value  of  three  hundred  bushels  of 
grain,  the  plaintiff  by  the  prayer  of  his  declaration,  only  claimed  for  three 
basfaela— ffeZi{,  that  judgment  for  more  than  three  bushels  might  be  ren- 
dered, ai  it  was  manifest  from  the  preceding  portion  of  the  declaration 
^t  the  plaintiff  really  claimed  three  hundred  bushels.  Lamoureux  v. 
Jfoflflir,  19  L.  C.  J.  110,  8.  C.  B.  1874. 

8.  Where  the  plaintiff,  in  an  action  in  revendication,  had  omitted  to 
include  in  his  prayer  all  that  was  necessary  to  obtain  his  demand — 
Held^  that  he  would  not  be  allowed  to  make  supplementary  conclusions^ 
hut  must  proceed  by  motion  to  amend.  Poulin  v.  LangUris,  10  L.  C.  B. 
5«.  C.  C.  1860. 
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9.  Where,  in  an  action  against  the  endorser  of  a  note,  the  plaintiff, 
in  his  declaration,  alleged  that  the  note  was  made  on  the  twelfth  of  July 
instant,  instead  of  the  sixteenth — Beld^  on  demnrrer,  that  the  subsequent 
allegation  in  the  declaration  that  the  defendant  had  promised  to  pay  since 
the  protest  of  the  note  wonld  not  cover  the  defect,  and  the  plaintiff  was 
allowed  to  amend  on  payment  of  costs.  HelUweU  v.  Mulling  5  L.  C.  J.  76, 
8. C.  1861. 

10.  And  in  a  case  where  the  plaintiffs  moved  to  amend  their  declara- 
tion daring  the  enqu^te,  the  motion  was  granted  on  payment  of  full  costs, 
as  in  an  action  settled  at  the  stage  where  the  action  then  was,  viz.,  after 
the  inscription  for  enqn^te.    Syme  v.  Heward,  6  L.  C.  J.  811,  8.  C.  1856. 

11.  Where  the  declaration  asked  for  a  judgment  for  goods  sold,  etc., 
and  the  plaintiff  desired  to  extend  the  action  to  one  of  account  and  for 
promissory  notes,  bills,  rents  and  interest,  etc. — Held,  that  these  amend- 
ments would  change  the  nature  of  the  action  and  therefore  could  not  be 
granted.  Lamb  v.  Mann  et  al,,  6  L.  C.  J.  287,  8.  C.  1862  ;  Venner  v.  Segui^ 
4.  Q.  L.  R.  6,  8.  C.  1878. 

12.  Where  a  motion  to  amend  a  declaration  has  been  made,  the 
amendment  must  be  made  on  the  face  of  the  declaration,  and  an  opportu- 
nity musb  be  given  to  defendant  to  replead  before  judgment  can  be  ren- 
dered.   Coumoyer  v.  Tourquin,  1  L.  C.  L.  J.  110,  8.  C.  B.  1865. 

13.  Where  a  female  was  sued  as  a  widow,  when  in  reality  she  was  the 
wife  of  the  other  defendant,  who  was  sued  in  his  quality  of  executor  to  a 
will,  and  the  return  of  service  established  that  the  copy  of  the  vnrit  and 
declaration  for  the  female  defendant  was  left  with  the  male  defendant 
personally,  plaintiff  was  allowed  to  amend  the  writ  and  declaration  so  as 
to  describe  the  female  defendant  correctly.  CormoUy  v.  Bonneville  et  a/., 
11  L.  C.  J.  192,  8.  C.  1866. 

14.  Motion  to  amend  the  writ  and  declaration  after  hearing  of  an  ex- 
ception to  the  form,  may  be  allowed  on  payment  of  all  costs,  and  the  ex- 
ception be  dismissed.    Bousquet  v.  Jodoin  et  at.,  10  L.  C.  J.  199,  8.C.  1866. 

15.  A  plaintiff  cannot  increase  the  amount  of  his  demand  by  a  motion 
to  amend  his  declaration  to  that  effect.  Seneeal  v.  Lemoine,  13  L.  C.  J. 
56,  8.  C.  1869. 

16.  Where  an  opposant  moved  to  amend  his  opposition  by  altering  a 
number  on  the  endorsation,  and  the  plaintiff  moved  to  reject  the  opposi- 
tion as  having  been  filed  under  a  wrong  number,  the  former  motion  was 
dismissed,  and  the  latter  granted  with  costs.  Joseph  v.  Coy  dt  Coy,  1  L. 
C.  J.  2,  8.  C.  1856. 
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17.  The  defendant  was  summoned  to  appear  by  his  oopy  of  the  writ, 
on  the  24th  April,  1860,  instead  of  1861,  and  pleaded  by  peremptory 
exception  to  the  form — Heldt  that  the  defendant  not  having  been  properly 
rammoned,  the  Court  had  no  power  or  jorisdiotion  to  permit  the  plaintiff 
to  amend  his  writ.    Blait  v.  Lampton,  12  L.  C.  B.  23,  S.  C.  1861. 

18.  A  motion  to  amend  a  writ  by  inserting  the  proper  domicile  of  the 
plaintiff,  who  had  been  described  as  living  in  a  parish  different  from  that 
in  which  he  really  resided,  will  be  granted,  on  payment  of  costs  of  the  ex- 
ception to  the  form.    Oiffu^e  v.  Beauparlant  et  a2.,  5  B.  L.  61,  C.  C.  1873. 

19.  Action  was  brought  by  a  widow  against  the  executors  of  her 
hoiband  in  destitution  of  their  quality.  After  plea  no  proceedings  were 
taken  for  a  considerable  time,  but  at  last  the  plaintiff  moved  to  be  allowed 
to  file  a  supplementary  declaration,  based  on  facte  that  had  since  arisen. 
The  application  was  granted  in  the  Superior  Court,  but  on  appeal,  the 
judgment  was  reversed,  on  the  ground  that  it  was  not  competent  to  add 
to  the  declaration  facts  which  had  arisen  since  the  institution  of  the 
action.    GadboU  v.  Trudeau  et  aZ.,  3  B.  C.  62,  Q.  B.  1872. 

Manolaia  v.  Lesage,  1  L.  C.  J.  42,  S.  C.  1866  ;  Contant  v.  Lamontagne  et 
a/..  17  L.  C.  J.  24,  S.  C.  1873. 

90.  The  defendant — ^plaintiff  en  garantie — ^was  allowed  to  amend  the  writ 
and  declaration  by  erasing  the  word  elevating  wherever  it  occured  therein 
aa  part  of  its  designation,  on  payment  of  disbursements  on  the  exception 
and  its  incidents.  The  court,  in  its  discretion,  will  grant  or  refuse  per- 
mission to  amend  so  as  to  further  the  ends  of  justice.  Seery  v.  The  St. 
Lawrence  Grain  Elevating  Co.,  6  L.  N.  403,  8.  C.  1882. 

21.  The  court  will  allow  a  writ  which  by  inadvertence  was  not  signed 
by  the  ptothonotary  to  be  amended  by  adding  the  si^atureof  that  officer 
after  an  exception  to  the  form  has  been  filed.  Perras  v.  Ooyette^  4  L.  N. 
306,8.0.1881. 

Vide  infra,  ArU,  117,  320. 

For  amendment  of  Return,  vide  ArU,  80,  169. 

For  delay  to  answer  amended  pleadings,  vide  Art.  142. 

S4.  No  party  can  be  sammoned  on  a  Sunday  or  a  holi- 
day without  the  express  leave  of  a  judge. 

Pothier,  Proc.  7 ;  1  Pig.  184,  notes  a,  b ;  C.  P.  C.  68, 
1087 ;  C.  P.  L.  207. 

See  Art.  2  supra  as  to  **  Holidays.' 


»t 


5S«  No  summons  can  be  served  before  [seven  o'clock  in 
the  morning,  or  after  seven  o'clock  in  the  afternoon] . 
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This  provision  does  not  apply  however  to  cases  of  capiaa 
ad  respondendum. 

Poth.,  Proc.  7 ;  Pig.  184 ;  Laws  XII.  Tables  tit.  7,  L.  8 ; 
C.  P.  C.  1087. 
Robinsan  v.  McCormack,  1  L.  C.  R.  27 ;  1  Rev.  de  L^g.44. 

1.  The  rule  with  regard  to  the  honrs  of  service  is  d  peine  de  nullity. 
Kinney  v.  Perkim,  13  L.  C.  R.  802,  Q.  B.  1863. 

56.  Service  is  effected  by  leaving  with  the  defendant  a 
copy  of  the  writ  of  summons,  and  of  the  declaration,  if 
there  is  one. 

The  copy  must  be  certified  either  by  the  prothonotary  or 
by  the  attorney  for  the  plaintiff,  or  by  the  sheriff,  when  the 
service  is  to  be  made  by.  him. — C.  S.  L.  C.  c.  83,  s.  8,  §  3 ; 
8.6,  §  8;  s.  44;  C.  P.  C.  66. 

1.  A  daplioate  deolaration  is  equivalent  to  a  certified  copy.  Gugy  v. 
Brown,  8  B.  L.  446,  S.  C.  1871. 

2.  Where  a  oopy  of  the  deolaration,  having  the  original  writ  of  sam- 
mons  annexed,  had  been  served  upon  the  defendant,  instead  of  the  oopy 
of  the  writ,  and  the  bailiff  having  made  his  retom  on  the  oopy,  the 
plaintiff  obtained  another  original  writ,  which  he  snbstitnted  for  the 
copy,  and  the  defendant  took  exception  to  the  service — Held,  that  on  de- 
fault of  the  defendant  to  produce  the  writ  left  with  him,  to  compare  with 
that  on  which  the  return  was  made,  the  service  was  good  and  sufficient, 
and  the  exception  was  dismissed.  Filion  et  aL  v.  DeBeaujeu,  6  L.C.  J.  128, 
S.  C.  1860. 

3.  Where  in  an  inscription  en  faux  the  question  arose  as  to  the  effect  of 
the  omission  of  the  word  "deputy**  before  the  letters  P.  S.  C.  after  the 
signature  of  the  deputy  prothonotary  to  a  copy  of  a  writ — Held,  that  not 
only  the  word  deputy  but  the  letters  P.  S.  C.  were  entirely  unnecessary, 
and  the  omission  of  them  in  the  oopy  of  the  writ  could  not  in  any  way 
affect  the  writ  or  service.   MeLinumt  v.  Robin,  15  L.  C.  B.  101,  S.  C.  1865. 

4.  The  exhibition  of  the  original  pleading  or  paper,  at  the  time  of  the 
service  of  the  same,  is  not  necessary.  Blais  v.  Lampgon,  12  L.  C.  B.  23, 
S.  C.  1861. 

5.  But  a  bailiff  serving  a  writ  of  summons  issued  out  of  the  Circuit 
Court  must  inform  the  defendant  of  the  nature  and  contents  of  the  action. 
Laidlaw  v.  Jamietm  et  vir.,  15  L.  C.  B.  271,  C.  C.  1865. 

For  service  out  of  district,  see  Art.  461  Post, 
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57.  Service  must  be  made  either  upon  the  defendant  in 
person,  or  at  his  domicile,  or  at  the  place  of  his  ordinary* 
residence,  speaking  to  a  reasonable  person  belonging  to  the 
family. 

In  the  absence  of  a  regular  domicile,  service  may  be  made 
upon  the  defendant  at  his  office  or  place  of  business,  if  he 
has  one.— C.  8.  L.  C.  c.  83,  ss.  44,  173 ;  C.  P-  C.  68  ;  1 
Cbitty's  Arch,  Practice,  184 ;  C.  P.  L.  190. 

1.  A  return  of  servioe  of  process  ad  reapcndendum  npon  a  grown  person 
on  the  timber  attached,  is  no  servioe,  and  cannot  be  proceeded  upon. 
McDonald  v.  McDmmeli,  3  Bev.  de'L6g.  805,  E.  B.  1811. 

2.  Servioe  of  a  writ  of  summons  by  leaving  a  copy  with  the  book-keeper 
of  the  hotel,  where  the  defendant  usually  stops,  is  insufficient.  McDonald 
etaLv,  Seymour,  4  L.  C.  R.  355,  S.  C.  1854. 

3.  Held,  on  an  exception  to  the  form,  that  servioe  of  a  writ  and  declara- 
tion could  not  be  legally  made  by  leaving  copies  thereof  with  a  servant 
girl  at  a  boarding-house  where  defendant  was  stopping,  inasmuch  as,  by 
the  law  of  this  country  and  by  the  Provincial  Ordinance  of  1785,  the  writ 
and  declaration  ought  to  be  served  on  the  defendant  personally,  or  left  at 
his  house  with  some  grown  and  reasonable  person  there.  The  Champlain 
and  St,  Lawrence  Railway  Company  v.  Ruuell,  6  L.  C.  B.  477,  S.  C.  1855. 

4.  Service  of  process  "at  the  late  domicile"  is  not  good.  Caldwell  v. 
Moffatt,  8  Bev.  de  L^  304,  K.  B.  1809. 

5.  Betnm  of  servioe  at  the  domicile  of  the  defendant,  without  saying 
that  the  officer  spoke  to  any  person,  is  no  service  in  a  default  case.  Clouet 
V.  Bragg,  8  Bev.  de  L6g.  307,  E.  B.  1818. 

6.  Where  the  return  described  the  service  as  upon  a  "  growing  person," 
—Held,  to  be  no  service,  as  such  a  person  might  be  a  child  of  an  hour  old, 
and  there  was  therefore  no  certainty  in  the  description.  Perrault  v.  Binet, 
3  Bev.  de  L6g.  307,  E.  B.  1820. 

7.  A  defendant  lodging  at  the  private  dwelling  house  of  another,  but  in 
rooms  partly  furnished  by  himself,  and  taking  his  meals  elsewhere,  is 
validly  served  by  leaving  the  copies  of  writ  and  declaration  at  the  door  of 
the  hoose  where  he  is  lodging,  speaking  to  a  servant  employed  and  living 
there.   Beam  v.  MdUmy,  8  Q.  L.  B.  889,  Q.  B.  1877. 

8.  Where  defendant  had  had  his  domicile  at  the  place  of  servioe  within 
three  weeks  of  the  signification,  and  the  writ  had  been  served  on  his 
brother-in-law,  and  where  it  was  proved  that  his  father  lived  there,  and 
no  other  domicile  was  established,  the  service  was  held  to  be  valid. 
WaUirm  v.  Bremmn,  2  L.  N.  838,  S.  C.  1879. 
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SHm  [In  all  cases  in  which  the  defendant  resides  in  the 
same  domicile  with  the  plaintiff  he  most  be  served  person- 
ally, unless  the  coart  grants  leave  to  serve  him  otherwise.] 

59.  If  there  are  several  defendants,  they  are  served  in 
the  manner  above  mentioned,  separately  and  distinctly, 
and  a  copy  of  the  summons  is  left  with  each  of  them,  ex- 
cept in  the  cases  hereinafter  provided.   Pothier,  Proc.,  p.  7. 

60«  Service  upon  a  general  partnership  may  be  made  at 
its  place  of  business,  if  it  has  one,  and  if  it  has  not,  upon 
one  of  the  partners. 

Anc.  Deniz.,  Vo.  Ajournement,  No.  27  ;  Vo.  Soci^t^,  No. 
27  ;  Encyclop.  de  Droit,  Vo.  Ajournement,  p.  267  ;  Nouv. 
Deniz.  Vo.  Assignation,  §  7,  No.  18  ;  12  Vic.  c.  45,  s.  4  ; 
C.  P.  C.  69,  §  6. 

Berthelot  v.  Galameau,  Law  Beporter,  109  ;  G.  S.  C.  c. 
60,  s.  12 ;  C.  S.  L.  C.  c.  66,  s.  4,  §  8 ;  4  Pardessus,  No.  796  ; 
Nouv.  Pig.,  pp.  194, 12 ;  Code :  "Soci^t^,"  Art.  6 ;  Hinckley 
V.  Smith  etal.y  22  April,  1848,  at  Montreal  :  C.  P.  L.  198. 

1.  The  servioe  of  an  action  at  the  place  of  basinesa  of  a  firm  or  part* 
nership,  in  a  different  district  from  that  in  which  the  writ  issaed,  even 
when  one  of  the  members  of  such  firm  is  domiciled  in  the  district  in 
which  sach  action  is  brought,  is  insufficient.  Po»Um  et  al,  v.  Hall  et  al., 
13  L.  C.  R.  127,  8.  C.  1863. 

2.  Personal  service  on  one  of  the  members  of  a  co-partnership  is 
binding  upon  the  whole  firm,  in  like  manner  as  a  service  made  at  the 
office  or  place  of  business  of  the  firm.  Dechene  v.  FaucJier  et  al.^  IS  L.  C. 
B.  415,  C.  C.  1863. 

61«  Service  upon  a  joint  stock  company  may  be  made  at 
its  office,  speaking  to  a  person  employed  in  such  office,  or 
elsewhere,  upon  its  president,  secretary  or  agent. 

28  Vic,  c.  81,  s.  55  ;  C.  P.  C.  69,  §  6. 

1.  A  public  joint  stock  company,  like  the  Montreal  Telegraph  Com- 
pany, may  be 'legally  served  at  any  one  of  its  business  offices.  Pticaud  v. 
The  Montreal  Telegraph  Company,  2  B.  L.  601,  C.  C.  1871 ;  Bourgoin  v. 
M<mtreaU  Ottawa  <^  O.  Ry„  3  L.  N.  134,  8.  C.  1880. 
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And  the  service  in  such  case  must  be  made  where  the  oontraot  wm  en- 
tered into.     Pacattd  v.  The  Montreal  Telegraph  Co, 

2.  A  oorpoFAtion  cannot  be  legally  aerved  at  the  office  of  a  person  who 
does  bosinees  for  the  oozporation,  out  of  the  district  where  the  office  of  the 
OOTipany  is.  Pattuon  y.  The  Mutual  huurance  Company  of  Stanetead  <lt 
Sherbrooke,  16  L.  C.  J.  36,  8.  C.  B.  1870. 

3.  Service  upon  a  president,  secretary  or  agent  may  be  made  either 
peraonally  or  at  the  officer's  domicile.  Board  of  Temporalitie$  dte.  v.  The 
Minister  and  Trustee*  of  St.  Andrew*  Church,  8  L.  N.  879,  Q.  B.  1880. 

4.  Incorporated  companies  most  be  served  at  their  principal  office  and 
place  of  bosinees  where  their  books  are  kept  and  their  meetings  held. 
Tonpin  v.  The  Si.  Fruneie  Mine  Company,  5  B.  L.  909*  8.  C.  1873  ;  Baxter 
V.  UnUm  Bank,  7  L.  N.  61,  8.  C.  1884. 

5.  In  an  action  on  an  insurance  policy  issued  in  Upper  Canada,  where 
the  chief  offioe  and  place  of  business  of  the  company  was  sitoated,  service 
having  been  made  on  the  agent  at  Montreal — Held,  insufficient,  the  agent 
not  having  charge  of  an  office  of  the  company  for  the  transaction  of  busi- 
ness generally.  MePhermm  et  al.  v.  The  St.  Lawrence  and  Inland  Marine 
Insurance  Company,  5  L.  C.  B.  403,  8.  C.  1868. 

6.  Service  of  a  process  against  the  Grand  Trunk  Bailway  Company, 
made  at  one  of  its  stations,  was  held  to  be  insufficient ;  such  service 
should  have  been  made  at  their  principal  place  of  business.      Legendre  v. 

The  Grand  Trunk  Railvay  Company  of  Canada,  6  L.  C.  B.  105,  0.  C.  1856. 

« 

02«  If  the  partnership  has  no  known  office  or  place  of 
business,  nor  any  known  president,  or  secretary  or  agent, 
upon  a  retnrn  to  that  effect,  the  court  or  judge  may  order 
it  to  be  summoned  by  a  notice  to  be  inserted  during  one 
month  in  at  least  one  newspaper,  and  such  notice  is  held 
to  be  a  sufficient  service.    Ibid. 

1.  A  service  of  process  on  the  "last  president,"  on  the  *'late  secretary" 
and  on  the  "last  secretary"  ol  a  corporate  company,  in  the  absence  of  any 
known  or  discoverable  office,  was,  on  an  exception  to  the  form,  held 
inroffioient.  Booth  v.  The  Montreal  dt  By  town  Railway  Company,  8  L.  C.  J. 
196,  8.  C.  1869. 

tt8«  Service  upon  a  body  corporate  is  made  in  the  man- 
ner provided  by  its  charter,  and  in  the  absence  of  such 
provision,  in  the  manner  prescribed  in  the  two  p];^ceding 
articles.    Ibid. 
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31  Vic,  c.  24  (Que.): 

**  The  Joint  Stock  Companies  General  ClaiiBes  J^ot" 
"41.  Service  of  all  manner  of  summons  or  writ  whatever  npon  the 
company,  may  be  made  by  leaving  a  copy  thereof  at  the  office  or  chief 
place  of  business  of  the  company,  with  any  grown  person  in  charge 
thereof,  or  elsewhere  with  the  president  or  secretary  thereof ;  or,  if  the 
company  have  no  known  office  or  chief  place  of  business,  and  have  no 
known  president  or  secretary,  then,  upon  return  to  that  effect  duly  made, 
the  Court  shall  order  such  publication  as  it  may  deem  requisite  to  be 
made  in  the  premises,  for  at  least  one  month, in,  at  least,  one  newspaper; 
and  such  publication  shall  be  held  to  be  due  service  upon  the  company." 
Section  50  of  31  Vict.  c.  25,  '*  An  Act  respecting  the  incorporation  of 
Joint-Stock  Companies,"  is  similar. 

1.  In  an  action  against  the  school  commissioners  of  a  municipality — 
Heldt  that  the  service  of  the  writ  of  summons  made  at  the  domicile  of 
the  secretary-treasurer  of  the  defendants  was  null.  The  School  CommiM- 
sioners  for  the  Municipality  of  the  Parish  of  St.  Pierre  de  Sorel  v.  The  School 
Commistioners  for  the  Municipality  of  the  Town  of  William  Henry  ^  8  L.  C.  J. 
189,  S.  C.  1857. 

2.  Service  on  a  municipal  corporation  may  be  made  by  leaving  a  copy 
of  the  summons  with  the  secretary-treasurer.  The  Corporation  of  the 
County  of  Terrebonne  v.  Valiny  9  L.  C.  R.  436,  Q.  B.  1859. 

64«  Foreign  companies  or  corporations,  and  all  executors 
of  wills,  administrators,  or  representatives  of  the  succession 
of  persons  having  had  property  in  Lower  Canada,  may,  if 
they  have  an  office  or  an  agent  in  Lower  Canada,  or  carry 
on  business  therein,  be  summoned  there,  in  the  manner 
provided  in  article  61,  and,  if  they  have  no  such  office,  in 
the  manner  prescribed  in  article  62. 

C.  S.  L.  C.  c.  91,  s.  3 ;  5  L.  C.  R.  403. 

35  Vic,  c.  6  (Que.) : 

*'  1.  Foreign  railway  companies  who  control,  either  as  owners  or  lessees, 
any  line  of  railway  extending  to  or  passing  through  the  Province  of 
Quebec,  and  who  have  no  office,  president,  secretary,  or  agent  therein, 
are  sufficiently  summoned  by  service  made  upon  any  of  their  station- 
agents  or  depot-masters  in  charge  of  such  stations  or  depots,  belonging 
to  or  under  the  control  of  said  companies,  as  are  situated  within  this 
Province." 

1.  WhAre  a  saieie  arrH  after  judgment  was  served  upon  an  insurance 
company  (having  its  principal  place  of  business  and  head  office  in  Eng- 
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land,  bnt  its  chief  agency  in  Montreal)  at  the  agency  in  Montreal  where 
the  writ  of  sonunons  issued,  and  the  tiers  aaisu  doabted  whether  there 
was  any  service  binding  upon  them,  more  especially  as  the  policy  had 
been  granted  ont  of  the  Proyince,  and  as  the  amount  of  the  policy  was 
payable  in  Bngland — Held,  on  the  contestation  of  the  declaration  that  the 
service  was  good  and  valid,  and  the  tiers  saisis  were  ordered  to  pay  the 
amoont  to  the  plaintiff.  Chapman  v.  Clarke  <0  The  Unity  Life  Insurance 
Association,  3  L.  C.  J.  159,  S.  C.  1859. 

2.  A  travelling  insurance  agent  cannot  legally  represent  the  company 
in  judicial  matters  for  such  company.  Pattison  v.  The  Mutual  Insurance 
Company  of  Stanstead  and  Sherbrooke,  16  L.  C.  J.  25,  S.  C.  B.  1872. 

65*  [Church  fabriques  and  vestries  are  served  by  leaving 
copies  of  the  snmmons  separately  with  the  cur/  or  rector, 
or  person  performing  his  functions  in  the  parish,  and  with 
the  then  acting  church- warden.] 

66*  [Service  upon  masters  or  captains  of  ships  or  other 
mariners,  who  have  no  domicile  in  Lower  Canada,  may  be 
made  on  board  the  ship  they  belong  to,  speaking  to  a  per- 
son in  the  ship's  employ.] 

Carr^  et  Ch.  p.  404,  note  2 ;  Favard  de  Langlade,  p.l44, 
No.  8 ;  7  Dalloz.  p.  779,  No.  9 ;  C.  P.  C.  68,  419  ;  C.  P.L. 
199. 

67«  A  wife  separated  from  bed  and  board  must  be  served 
separately  from  her  husband. 

A  wife  not  separated  from  bed  and  board  is  sufficiently 
summoned  by  service  made  upon  her  husband. 

1  Eogron,  pp.  318-14 ;  Code  **  Domicile,"  Arts.  6,  8 ;  1 
Carr^  et  Ch.  p.  400  ;  C.  P.  L.  192-3. 

1.  In  an  action  against  a  wife,  separate  as  to  property  from  her  hus- 
band, plaintiff  served  a  copy  for  the  hushand  upon  the  husband  himself 
ftt  his  domicile,  and  was  informed  by  the  husband  that  his  wife  was  out 
of  town,  whereupon  the  bailiff  left  without  leaving  a  copy  for  the  wife, 
and  next  day  another  bailiff  was  sent  with  another  copy  for  the  wife,  and 
the  door  being  opened  by  the  husband  again,  that  person,  as  soon  as  he 
recognized  the  bailiff,  immediately  closed  it  in  his  face.  The  bailiff  then 
left  the  copy  intended  for  the  wife  on  the  floor  of  the  porch  where  he  was 
■tanding,  informing  the  husband  at  the  same  time  through  the  door  of 
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his  doing  00.  The  defendant  appealed  and  attacked  the  eervioe  and  re- 
torn  by  exception  to  the  form,  alleging  the  absence  of  the  wife  from  town 
and  want  of  actual  service.  The  plaintiff  did  not  answer,  bat,  at  the  ar- 
gument, urged,  among  other  things,  that  the  nullity  of  service,  if  any, 
was  covered  by  appearance, — Held,  that  though  such  was  the  jurispru- 
dence and  practice  of  the  court,  prior  to  the  Ordinance  of  1667,  that  the 
practice  in  this  respect  was  now  entirely  changed,  and,  as  it  was  neces- 
sary to  appear  at  soikie  time  to  urge  a  ground  of  nullity  in  the  proceed- 
ings, that  it  was  much  better  to  do  so  before  the  case  had  gone  to  judg- 
ment and  a  large  amount  of  costs  incurred ;  and  also  that  the  service  at 
the  domicile  of  the  husband  for  the  wife  was  sufficient  where  the  wife 
was  only  separated  as  to  property  and  not  de  corps ;  that  the  return  of 
tlie  bailiff  should  have  stated  upon  whom  he  served  it,  and,  not  having 
done  so,  it  must  be  held  to  be  null.  The  Trust  and  Loan  Company  of 
Upper  Canada  v.  McKay  et  vir.,  8  L.  G.  J.  164,  S.  C.  1859. 

2.  Service  of  one  copy  is  sufficient  to  bring  husband  and  wife,  separate 
as  to  property,  before  the  court.  The  Trust  and  Loan  Company  of  Upper 
Canada  v.  Mackay,  9  L.  C.  B.  465,  Q.  B.  1859.  Contra :  Dansereau  v. 
Archambault  et  al,,  21  L.  C.  J.  802 ;  1  Legal  News,  212  &  827,  S.  G. ;  see. 
The  Corparatum  of  Bienville  v.  Gillespie  et  vir.,  6  Q.  L.  B.  846  ;  G.  G.  1880. 

OS.  If  the  defendant  has  left  or  has  never  had  his  domi- 
cile in  Lower  Canada^  and  has  property  therein,  the  court,  or 
judge,  or  the  prothonotary,  upon  a  return  stating  that  hs  can- 
not bejound  in  the  district,  may  order  him  to  appear  toitkin 
two  months  from  the  last  publication  of  such  order. 

The  order  must  be  published  in  the  French  and  English 
languages,  and  be  twice  inserted  in  a  newspaper  published 
in  each  language  respectively  in  the  district  where  the 
court  is  held  ;  and  in  default  of  either  of  such  newspapers 
in  such  district,  then  it  is  inserted  in  a  similar  newspaper 
of  the  nearest  locality  ;  and  such  newspapers  are  indicated 
in  the  order  by  the  court  or  judge,  or  the  prothonotary. 
C.  S.  L.  C.  c.  88,  ss.  68,  61,  C.  P.  C.  69,  73. 

85  Vic.  c.  6,  (Que.)  : 

2.  The  first  paragraph  of  Article  68  is  amended  so  as  to  read  as  fol- 
lows : 

*'If  the  defendant  has  left  his  domicile  in  Lower  Canada,  or  has  never 
had  any  such  domicile,  but  has  property  therein,  the  court  or  judge,  or 
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the  prothonotary,  upon  a  return  stating  that  he  cannot  be  found  in  the 
district,  may  order  him  to  appear  within  two  months  from  the  last  pub- 
lication of  such  order.'* 

48  Vic.  c.  28,  (Que.) : 

5.  Article  68  of  the  said  Code  of  Civil  Prooedare  is  amended  by  adding 
thereto  the  following  paragraph  : 

"  The  order  shall  not  be  published  at  length  but  may  be  in  the  follow- 
ing form  : 

fton^^ot  Quebec,  j         j^  ^j,^  C^^ 

W.  8.,  of  the  {residence  and  occupation.) 

Plaintiff, 
vs. 

J.  I.,  of  the  {residence  and  occupation.) 

Defendant. 

The  defendant  is  ordered  to  appear  within  two  months,  {date) 

A.  B.f 
P.  S.  C,  or  C.  C.  C." 

6.  This  act  shall  come  into  force  on  the  day  of  its  sanction. 

1.  In  an  action  against  the  curator  of  an  absentee's  estate,  the  only 
mode  of  impleading  the  absentee  is  by  calling  him  in  by  advertisement. 
Whitney  v.  Brewster,  3  L.  C.  B.  431. 

S.  In  an  action  against  the  curator  to  an  absentee  to  account — Held,  to 
be  unnecessary  to  call  in  the  absentee  by  advertisement,  and  that  service 
on  the  curator  was  sufficient.    Murphy  v.  Knapp,  4  L.  G.  B.  94,  S.  C.  1853. 

3.  A  bailifTs  return  on  a  writ  of  summons,  setting  forth  that  he  had 
taken  the  necessary  information  for  the  purpose  of  finding  the  defendant 
and  serving  him,  and  that  he  was  informed  that  he  had  left  the  Province 
of  Quebec,  and  had  no  longer  any  domicile  within  the  Village  of  Sorel, 
WM  insufficient,  where  the  writ  showed  that  the  defendant  was  formerly 
of  the  Town  of  Sorel  and  was  now  absent  from  the  Province  of  Quebec, 
but  possessing  real  estate  in  the  said  Town  of  Sorel,  sufficient  to  autho- 
rize the  calling  in  of  the  said  defendant  by  means  of  advertisement,  and  the 
action  would  be  dismissed  on  exception  to  the  form.  The  Mayor,  dtc,  of 
Sorel  V.  Newton,  3  B.  L,  894,  C.  C.  1871. 

4.  An  absentee  cannot  legally  be  summoned  by  advertisement  on  the 
ground  that  he  has  property  in  this  district,  when  such  property  consists 
meiely  of  a  hon  not  produced,  nor  proved  to  be  in  the  defendant's  posses- 
■on.    Poirier  v.  Lareau,  31  L.  C.  J.  48,  Q.  B.  1876. 

5.  Wheire  the  plaintiff  obtained  judgment  against  the  defendant  by 
default  as  an  absentee,  whereas  he  resided  in  Lower  Canada,  and  the 
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defendant  brought  opposition  to  the  judgment  afin  d*annuller — Held,  that 
the  opposition  must  be  maintained  with  oosts.  Amutrong  v.  Crochetiere 
d'  Crochetiere,  1  L.  C.  J.  276,  B.  C.  1849. 

6.  In  an  action  pro  socio  arising  out  of  a  partnership  contracted  in  the 
island  of  Jersey,  and  having  its  head  ofEice  there,  but  carrying  on  its 
principal  business  and  owning  property  in  Qasp6,  the  defendants  who 
had  never  been  domiciled  in  that  district,  were  summoned  through  the 
newspapers  to  appear  and  plead  therein.  They  did  so  by  declinatory 
plea  which  was  maintained.  Oonet  v.  Robin  et  aL,  2  Q.  L.  B.  91,  Q.  B. 
1876. 

7.  A  creditor  of  a  debt  contracted  in  a  foreign  country  may  bring  his 
action  against  the  defendant  who  is  an  absentee  in  the  district  where 
such  defendant  had  his  former  domicile  or  in  the  district  where  the  defen- 
dant has  any  property.    Pamdis  v.  Cue<£eau,  9  Q.  L.  B.  117,  S.  G.  1883. 

©©•  Nevertheless^  and  without  prejudice  to  the  mode  of 
summons  mentioned  in  the  preceding  article,  when  a  defen- 
dant, having  property  in  Lower  Canada,  has  no  longer  or  has 
never  had  any  domicile  therein,  or  when  the  cause  of  action 
arose  in  Lower  Canada  and  the  defendant  resides  in  Upper 
Canada,  the  judge  or  the  prothonotary  upon  proof  of  the  fact 
by  affidavit  or  otherwise,  may  grant  leave  to  serve  the  writ  of 
summons  in  Upper  Canada,  and  such  leave  is  endorsed  in 
writing  up*m  the  writ,  which  may  tlien  be  served  by  any  bailiff 
of  a  County  Court  in  Upper  Canada,  or  any  literate  person, 
either  of  whom  makes  an  affidavit  of  service  sworn  to  before 
any  justice,  of  the  peace  of  tlie  County  in  which  the  service  was 
made,  or  before  a  commissioner  of  the  Superior  Court  for 
Lower  Canada,  or  by  amy  bailiff  of  the  Superior  Court  for 
Lower  Canada. 

22  Vic.  c.  6,  s.  58 ;  C.  S.  L.  C.  c.  83,  s.  63,  §§  1,  2. 

38  Vic.  c.  9,  (Que.) : 

1.  Article  69  of  the  Code  of  Civil  Procedure  of  Lower  Canada  is  amend- 
ed so  as  to  read  as  follows : 

"69.  Nevertheless  and  without  prejudice  to  the  mode  of  summons 
mentioned  in  the  preceding  article  when  a  defendant,  having  property  in 
the  Province  of  Quebec,  has  no  longer,  or  has  never  had  any  domicile 
therein,  or  when  the  cause  of  action  arose  in  the  Province  of  Quebec,  and 
the  defendant  resides  in  the  Dominion  of  Canada,  the  judge,  or  the  pro- 
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thoDotaiy,  upon  proof  of  the  fact  by  affidavit  or  otherwise,  may  grant 
lea^e  to  eerve  the  writ  of  siimmons  at  the  doznioile  of  the  defendant,  and 
each  leaTe  is  endorsed  in  writing  by  him  npon  the  writ,  which  may  then 
be  served  by  any  bailiff  of  a  coart  of  superior  jorisdiotion  in  the  place  in 
which  the  service  is  to  be  made,  or  any  literate  person,  either  of  whom 
makes  an  affidavit  of  service,  sworn  to  before  any  justice  of  the  peace, 
having  jurisdiction  in  the  place  where  the  service  was  made,  or  before  a 
commissioner  of  the  Superior  C!ourt,  for  the  Province  of  Quebec,  or  by 
any  bailiff  of  the  Superior  Court  for  the  Province  of  Quebec." 

POEM  No.  27. 

In  connection  with  article  69. 

Affidavit  of  Service  under  article  sixty-nine  of  the  Code  of 
CivU  Procedure^  to  be  indorsed  on  the  Writ  of  Summons, 

A.  B.,  of  ,  being  daly  sworn,  doth  depose 

and  say,  (that  he  is  a  Bailiff  entitled  to  serve  process  of  the 
County  Court  of  the  County  of  ,  in  Upper  Canada), 

and  that  he  served  the  within  Writ  of  Summons  on  C.  D., 
the  Defendant  (or  as  the  case  may  be)  therein  named,  on  the 
day  of  ,  18        ,  at  o'clock 

in  the  ,  at 

in  the  said  County,  by  delivering  to  him  personally  a  true 
copy  of  the  said  Writ  {or  as  the  case  may  be)  by  leaving  a  true 
copy  thereof  for  the  said  C.  D.  with  a  grown  up  person  of 
his  family  at  his  domicile  in  the  said  County :  and  Depo- 
nent hath  signed. 

A.  B. 

Sworn  before  me,  at  ;) 

this        day  of  ,  18        ,j  J.  P. 

Signature  of  the  Commissioner  or  Justice  of  the  Peace. 

[N.  B. — Omit  the  words  "that  he  is  a  bailiff  entitled  to 
serve  process  of  the  County  Court  of  the  County  of 
in  Upper  Canada." — when  the  service  has  been  m>ade  by  a 
person  who  is  not  a  Bailiffs  or  being  a  Bailiff  is  not  entitled 
to  serve  process  of  the  County  Cowrt  in  such  County. 
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1.  Where  a  writ  was  addressed  "to  any  of  the  bailiffs  of  the  Superior 
Court  for  Lower  Canada  appointed  for  the  district  of  Quebec/*  but  the 
defendant  being  a  resident  of  Upper  Canada  it  was  endorsed  by  the  pro> 
thonotary  **this  writ  may  be  served  in  Upper  Canada,**  and  the  retom 
of  service  showed  that  it  had  not  been  served  by  a  bailiff  bat  by  a  literate 
person,  the  service,  on  exception  to  the  form,  was  held  to  be  snfi&cient, 
and  the  exception  was  dismissed.  Morgan  v.  Ber^amini  13  L.  C.  B.  285, 
8.  C.  1863. 

2.  Action  was  brought  on  a  note  made  in  Ontario  by  defendant*s  hus- 
band whose  heir  she  was.  Both  parties  resided  in  Ontario  where  defen- 
dant was  served  personally.  The  declaration  alleged  that  defendant  had 
real  estate  in  the  district  whence  the  writ  issued.  Declinatory  exception 
dismissed.  Cuddie  v.  Cassidy,  2  L.  N.  346,  8.  C.  1679  ;  Maedonald  v. 
Maekay  dt  Bauth,  2  L.  N.  301,  8.  C.  B.  1879. 

TO*  Persons  imprisoned  may  be  summoned  by  personal 
service  between  the  wickets.  1  Garr^  et  Ch.  p.  414,  citing 
Bicbard. 

71*  A  summons  cannot,  on  pain  of  nullity,  be  served  in 
churcb,  nor  in  court,  nor  upon  a  member  of  the  legislature 
on  the  floor  of  the  house. 

Rodier  on  Art.  8  of  tit.  ii.  Ord.  1667 ;  Papon,  liv.  18,  tit. 
5,  20,  27  ;  1  Pig.  p.  186 ;  1  Carr^  et  Ch.  p.  895  ;  sed  vide 
1  Chitty's  Arch.  Practice  180. 

1.  8ervice  of  writ  upon  the  clerk  of  the  recorder's  court,  at  his  office 
attached  to  the  court,  during  office  hours,  and  while  he  is  engaged  in  his 
official  duties,  but  not  d  Vaudience,  is  a  valid  service.  WxUon  v.  Ibhot90ft^ 
13  L.  C.  J.  186.  8.  C.  1869. 

2.  Where  a  sale  under  a  writ  of  execution  was  made  of  things  be- 
longing to  the  high  constable  of  the  district,  in  his  office  in  the  court 
house,  and  the  defendant  opposed  on  the  ground  that  the  seizure  had 
been  made  within  the  limits  of  the  court  house,  it  was  hdd,  that  having 
been  made  outside  of  the  hall  of  the  court  {Vauditnee),  it  would  not  be  set 
aside.    Brtufiere  v.  Faueher,  14  L.  C.  R.  87,  C.  C.  1864. 

3.  Any  document  may  be  served  in  any  of  the  rooms  of  the  court  house 
provided  the  court  is  not  sitting  at  the  time.  Hua  v.  Charland^  8  L.  N. 
12,  M.  L.  B.,  1  8.  C.  126,  8.  C.  1884. 

72.  A  summons  may  be  served  at  any  domicile  elected 
by  the  party  for  such  purpose. 
Bourgoin  et  al.  v.  Malhiot,  7  L.  N.  286,  S.  C.  1878. 
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1.  Service  of  process  at  an  elected  doinicile  is  good,  if  it  be  stipulated 
in  the  contract  on  which  the  suit  is  founded  that  such  a  service  should  be 
valid.    Oviat  v.  MeNabh,  8  Bev.  de  L4g.  806,  K.  B.  1811. 


7S.  Persons  may  be  summoned  ta  appear  upon  any  day 
in  the  year  other  than  a  Sunday  or  holiday.  G.  S.  L.  C,  c. 
83,  SB.  7,  74. 

74*  Bailiffs  cannot  make  services  in  cases  in  which  they 
are  interested,  nor  in  those  which  concern  their  relations 
by  birth  or  affinity,  to  the  degree  of  cousin-german  inclu- 
sively. 

Guyot,  Rep.  Vo.  Huissier,  p.  688 ;  1  Pig.  109 ;  Anc. 
Deniz.  Vo.  Huissier,  69 ;  C.  8.  L.  C,  c.  81,  s.  8 ;  C.  P.  C.  66. 

1.  The  rule  does  not  apply  where  the  relationship  of  the  hailiff  is  with 
the  party  upon  whom  service  is  made.  Bazin  v.  Laccuture,  7  L.  N.  68, 
S.  C.  1888. 

3.  A  service  of  a  writ  of  sommons  made  by  a  hailiff  who  is  related  to 
the  plaintiff  is  nnll.  Desmarteau  v.  Aubertin,  6  L.  C.  J.  88,  S.  C.  1861. 
Contra:  LenUeux  v.  CoU<t  CoU,  10  L.  C.  B.  184,  8.  G.  1859. 

8.  A  service  of  process  ad  respondendum  by  the  sheriff  is  good,  if  the 
sheriff  is  not  directly  interested  or  concerned  in  the  soit  in  which  it  is 
served.  His  interest  mnst  be  positive,  not  contingent.  Ijaurent  v.  VaUier, 
8  Bev.  de  L4g.  807,  K.  B.  1830. 

Vide  Post,  Art.  466. 

75.  In  ordinary  cases  the  delay  upon  summons  is  ten 
intermediate  days  between  the  day  of  service  and  the  day 
fixed  for  the  appearance,  when  the  distance  from  the  domi- 
cile of  the  defendant  to  the  place  where  the  court  is  held 
does  not  exceed  five  leagues. 

In  demands  by  reason  of  usurpation  of  office,  and  in  those 
for  writs  of  maTtdanms,  of  prohibition,  and  of  8ctr^  facias 
the  delay  is  three  days. 

In  suits  between  lessors  and  lessees  the  delay  upon  sum- 
mons is  one  day  only. 

5  F.C.C.P. 
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When  the  distance  exceeds  five  leagues  the  delay  is  in- 
creased one  day  for  each  additional  five  leagues. 

C.  S.  L.  C.  c.  88,  s.  8 ;  c.  88,  s.  1,  §  2 ;  c.  40,  s.  10,  C.P. 
C.72. 

1.  Heldf  reversing  the  judgment  of  the  court  below,  (14  L.  C.  J.  188), 
that  when  a  defendant  is  personally  served  at  a  place  other  than  his 
domicile,  the  delay  is  computed  according  to  the  distance  from  the  place 
of  such  service  to  the  place  where  the  court  is  held,  and  not  according  to 
the  distance  from  his  domicile.  Smith  v.  Donovan^  19  L.  C.  J.  836,  Q.  B. 
1876,  &  14  L.  C.  J.  232,  8.  C.  K.  1870.  Cwrrier  v.  Lafranee,  18  L.  C.  J. 
829,  8.  G.  B.  1869.    Dudevoir  v.  Arehambauit,  12  B.  L.  646,  8.  C.  1882. 

2.  V^There  a  Superior  Court  writ  was  served  on  the  defendant  at  his 
domicile,  which  was  192  miles  from  the  court  house,  on  the  fourth,  and 
was  returned  on  the  fifteenth — Held^  on  exception,  that  the  delay  be- 
tween the  service  and  the  return  of  the  writ  was  sufficient,  and  that  there 
must  be  five  full  leagues,  over  and  above  the  first  five  leagues,  to  entitle 
the  defendant  to  additional  delay.  Poulin  v.  WurteUt  8  B.  L.  468,  Q.  B. 
1871.    Poulin  V.  Plante,  8  Bev.  de  L^.  807,  K.  B.  1819. 

Vide  Post :  Art.  890,  as  to  summons  in  suits  between  lessors  and  les- 
sees, and  Arts.  1000,  1017,  for  summons  in  cases  against  corporations 
illegally  formed  and  of  usurpation  of  office. 

76«  Writs  of  summons  must  be  returned  into  the  office 
of  the  clerk  of  the  court  on  or  before  the  day  fixed.  C.  S. 
L.  G.  c.  88,  s.  9. 

77.  The  writ  must  be  accompanied  with  a  return  or  cer- 
tificate of  service.    Ord.  1667,  tit.  2,  Arts*  1,  2. 

IfH.  Such  return  of  service,  if  made  by  a  bailiff,  must 
state : 

1.  His  names,  his  residence,  and  the  district  for  which 
he  is  appointed  ; 

2.  The  day  and  hour  of  service  ; 

8.  The  place  where  and  the  person  with  whom  a  copy  of 
the  writ  was  left ; 

4.  The  distance  from  the  bailiff's  residence  to  the  place 
of  service ; 
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5.  The  distance  from  the  court  house  to  the  defendant's 
domicile,  or  the  place  of  service  ; 

6.  The  amount  of  the  costs  of  service. 

If  the  return  is  made  by  the  sheriff,  it  must  contain  the 
same  statement,  with  the  exception  of  what  is  mentioned  in 
the  first  paragraph. 

Ord.  1667,  tit.  2,  Arts.  2,  8,  6 ;  C.  P.  C.  61,  67  ;  C.  P.  L. 
201-2. 

1.  A  bailiff's  return  of  the  servioe  of  a  notice  of  motion  for  a  writ  of 
efrtionai  is  sufficient  without  being  otherwise  proved  under  oath.  Soy 
ixp.,  7  L.  C.  J.  109,  8.  C.  1863. 

3.  A  bailiff  is  subject  to  a  fine  and  imprisonment  if  he  makes  over- 
chaiges.    Deguire  v.  Dupint  et  al,  db  D^armeaUj  6  B.  L.  786,  S.  C.  1874. 

8.  A  bailiff  cannot  charge  mileage  from  the  Court  House  when  his  own 
place  of  residence  is  close  to  the  place  of  servioe.  BlectUm  IA$t$  of  Ber- 
ikier  in  re  v.  Baltton,  8  B.  L.  748,  8.  C.  1878.  Lozeau  v.  CoU^  1  B.  L.  49, 
8.C. 

4.  A  bailiff  cannot  charge  mileage  from  his  place  of  residence  to  the 
place  whore  a  writ  served  by  him  is  returnable,  nor  can  he  charge  mile- 
sf^  in  the  same  manner  for  remitting  money  levied  under  execution,  his 
duty  being  in  the  first  place  to  transmit  his  return  by  mail,  and  in  the 
leooDd  to  transmit  the  money  by  post  office  order.  Botwell  v.  BelfiaUf  15 
h.  C.  B.  22,  G.  C.  1864. 

5.  A  bailiff  is  entitled  to  a  double  fee  when  he  is  obliged  to  return  a 
■econd  time  and  effect  a  service,  in  consequence  of  the  absence  of  the  de- 
teodant  from  his  domicile,  provided  he  waits  a  reasonable  time  for  his 
return.    BrunelU  v.  Chagnon,  2  B.  L.  129,  C.  C.  1870.     . 

6.  The  service  of  a  writ  of  summons  to  the  defendant  in  a  sealed 
envelope,  by  a  bailiff  who  is  ignorant  of  the  contents  of  such  envelope,  is 
insnfficiettt  and  illegal.  La  Banque  du  Peuple  v.  Qugy,  6  L.  C.  B.  281,  8. 
C.  1856. 

7.  But  kddj  in  appeal,  that,  where  the  defendant  was  served  with  a 
copy  of  the  writ  and  declaration  in  a  sealed  envelope,  he  could  not  plead 
Vint  of  notice  of  action,  nor  would  an  inscription  in  improbation  lie 
against  such  return  of  service,  when  the  sealed  envelope  enclosing  the 
copy  of  the  writ  and  declaration  is  produced  as  evidence  of  the  service' 
a,  and  9  L.  C.  B.  484,  Q.  B.  1857. 
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8.  The  omisBion  in  the  eheriff 's  return  of  the  ooonty  or  pariah  in  which 
the  prooesa  ad  respondendum  has  heen  served  does  not  amount  to  a 
nullity  d^expUnt.    Lambert  ▼.  Robergey  8  Rev.  de  L^.  806,  K.  B.  1818. 

9.  The  bailiff  who  aerres  an  action  must  make  mention,  in  hia  retnm, 
of  the  diatrict  for  which  he  waa  appointed.  Dorion  ▼.  Doricn,  6  B.L.  849, 
C.  C.  1871. 

10.  He  mnat  alao  atate  in  what  year  the  aervioe  was  made,  and  what 
waa  the  diatanoe  from  hia  domicile  to  the  place  of  aervice.    lb, 

11.  A  retnm  of  a  bailiff  may  be  dated  in  flgnrea.  Lamothe  v.  Oareeau, 
7  L.  C.  J.  116,  Q.  B.  1868. 

• 

18.  A  bailiff*B  return,  atating  that  he  made  the  aervioe  between  eleven 
o'clock  and  noon  ia  anffident.  St.  Denis  v.  B/langer,  15  L.  C.  J.  84,  8.  C. 
1870. 

18.  Where  the  bailiff,  in  hia  return,  atyled  himeelf  a  bailiff  of  the 
Saperlor  Court  *'for  the  Circuit  of  Quebec" — Held^  not  to  vitiate  the 
return.    McCaUum  v.  Poser,  1  L.  0.  B.  40,  8. 0.  1850. 


14.  Where  the  defendant  ia  deecribed  aa  being  of  the  City  of  Quebec, 
and  aervioe  ia  alleged  to  have  been  made  at  hia  domicile,  Quebec,  auch 
mention  ia  a  auffident  indication  that  the  City  of  Quebec  ia  intended. 

The  omiaaion  to  atate  the  diatance  from  the  bailiff*a  reaidence  to  the 
place  of  aervice,  and  from  the  Court  House  to  the  defendant's  domicile, 
or  place  of  service,  does  not  invalidate  the  return.  Heam  v.  MoUmgy  8 
Q.  L.  B.  889,  Q.  B.  1877. 

15.  A  bailiff  appointed  for  Terrebonne  and  subsequently  residing  in 
Montreal,  and  appointed  bailiff  for  the  latter  district,  does  not  lose  hia 
right  to  effect  aervicea  in  Tezrebonne.  La  Cie  da  ehemin  defer  des  Lauren- 
tides  V.  QoMthier,  8  L.  N.  248,  C.  C.  1880. 

16.  The  word  imm/otricaUy  need  in  art.  78  aa  one  of  the  thinga  to  be 
stated  in  the  return,  ia  not  aacramental.  Any  terma  indicating  the  dia- 
trict in  which  he  ia  authorized  to  practice  auffioe.  Ibid,  84  L.  C.  J.  174, 
C.  C.  1880. 

17.  Liability  of  advocate  for  bailiff'a  feea.  Panneton  v.  QuiUet,  7  Q.  L. 
B.  250,  C.C.  1880,  contra;  QiUnas  v.  Dumont  et  al.,  10B.L.  229,  C.C. 
1880. 

79*  The  truth  of  the  return  can  only  be  contested  by 
improbation  [unless  the  court  orders  otherwise] . 

1.  On  a  apecial  demurrer  alleging  the  want  of  aervice  of  the  writ  and 
declaration  in  the  caae— Held,  that  the  court  would,  on  conaent  given  to 
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that  efPeot  by  the  plaintiff,  order  proof  upon  snoh  demnrrer,  without  any 
uucription  en  faux.    Charlton  y.  Carey,  6  L.  C.  B.  368  8.  C.  1856. 

2.  Notwithstanding  G.  C.  P.  79  and  159,  the  truth  of  a  bailiff's  return 
of  Bervice  of  summon  may  be  attacked  by  exception  to  the  form.  The 
Standard  Fire  Ins.  Co.  ▼.  HowUy,  27  L.  G.  J.  393,  Q,  B.  1888. 

3.  The  bailiff*8  return  may  be  contested  by  exception  to  the  form,  where 
the  condusSons  pray  for  leave  to  contest.  Howley  v.  The  Standard  Ins.  Co., 
6  L.  N.  359,  Q.  B.  1883. 

4.  In  an  action  en  retrait  Ugnager  on  an  exception  by  the  defendant — 
Hdd,  that  the  omission  to  state  in  plaintiff's  return  of  service  the  resi- 
deaoe  or  domicile  of  the  bailiff  or  of  the  persons  accompanying  him  as 
Ttcon  was  fatal  to  the  demand,  and  such  omissions  might  be  pleaded  in 
soch  actions  by  a  plea  aufonde,  and  not  merely  by  preliminary  exception. 
Damereau  v.  Collette,  5  L.  G.  J.  71,  Q.  B.  1847. 

5.  The  only  way  evidence  can  be  admitted  to  impeach  the  return  of  a 
bailiff  alleged  to  be  false  is  by  an  inscription  en  faux.  AIcLimont  v.  Robin, 
15  L.  C.  R.  37,  8.  G.  1864. 

6.  A  bailiff*s  return  remaining  unimpeaohed  by  testimony  of  record, 
will  be  held  conclusive.  Mou  et  al.  v.  Rom  dt  Rose  at  Monk,  9  L.  C.  J.  328, 
8.  C.  1865. 

7.  The  return  of  a  bailiff  can  only  be  contested  and  set  aside  on  an  in- 
scription in  improbation.  The  Trust  d'  Loan  Company  of  Upper  Canada  v. 
McKay,  9  L.  G.  B.  465,  Q.  B.  1859. 

8.  A  bailiff^s  return  of  service  may  be  contested  on  motion  without 
improbation,  unless  the  court  otherwise  orders.  McMillan  v.  Buchanan, 
17  L.  C.  J.  13,  Q.  B.  1873. 

9.  A  bailiff's  return  made  under  his  oath  of  office  may  be  contested  by 
rammary  petition  without  improbation,  unless  the  court  otherwise  orders, 
uid  by  BQch  petition  one  may  pray,  not  only  that  the  return  be  set  aside 
u  falae,  but  that  the  action  of  which  it  is  the  return  may  be  dismissed 
with  oostB.    Brosseau  v.  Alvet  db  David,  17  L.  G.  J.  228,  8.  G.  1873. 

• 

10.  And  held,  also,  that  contestation  may  be  joined  on  such  peti- 
tion.  Ih. 

11.  A  bailiff's  return  cannot  be  attacked  by  exception  to  the  form. 
Irish  T.  Brome,  1  L.  C.  L.  J.  Ill,  8.  G.  1865. 

12.  A  sheriff's  return  of  service  of  a  writ  of  summons  may  be  contested 
on  motion  without  improbation.  Hudon  et  al.  v.  SoUman  et  al.,  12  L.  G. 
J- 120, 8.  G.  1868. 

See  Art.  159  poet. 
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80*  The  court  may  grant  leave  to  amend  any  error  in 
the  return. 

1.  In  an  aotion  of  ioitie  gagerie  par  droit  de  tutte,  on  an  ezoeption  to  the 
form — Heldt  reversing  the  jadgment  of  the  court  below,  on  the  motion  of 
the  sheriff  himself,  that  he  might  be  allowed  to  amend  his  return  on  a 
writ  in  the  cause,  and  that  he  was  competent  to  make  such  motion  him- 
self. MoUon  et  al,  ▼.  BurroughM,  3  L.  G.  J.  220  <fe  9  L.  C.  B.  217,  Q.  B. 
1859. 

2.  But  where  the  bailiff  moved  to  be  allowed  to  amend  his  return  of 
service  of  a  writ  after  inscription  in  improbation  had  been  filed  against 
it,  the  motion  was  rejected  with  costs.  Hobbs  v.  Seymour,  7  L.  G.  J.  46  <& 
18  L.  G.  R.  75,  8.  G.  1862. 

8.  But  subsequently,  on  a  petition  to  the  same  effect — Held,  that, 
though  the  bailiff  could  not  come  into  the  case  by  motion,  the  court  might, 
nevertheless,  grant  the  petition  on  payment  of  all  costs  occasioned  by 
the  error,    lb, 

4.  A  bailiff's  return  may  be  amended  on  motion  of  the  advocate  inter- 
ested, but,  as  the  bailiff  himself  only  can  amend  it,  the  notice  should  be 
simply  that  he  be  authorized  to  do  so.  Bowie  v.  Kelly,  4  B.  L.  389,  S.  C. 
1872. 

5.  A  bailiff's  return  may  be  amended  on  verbal  testimony.  Biekell  v. 
Richard,  1  Legal  News  180,  Q.  B.  1878. 


CHAPTER  SECOND. 

OF  THE  RETURN. 

81«  Every  writ  of  summons,  and  every  writ  of  capias  or 
attachment,  must  be  filed  in  the  office  of  the  clerk,  on  or 
before  the  day  on  which  the  defendant  is  therein  summoned 
to  appear,  or  upon  the  next  following  juridical  day,  in  the 
case  of  article  8.    C.  S.  L.  C.  c.  88,  ss.  5,  9. 

1.  The  failure  on  the  part  of  the  plaintiff  to  pay  the  entrance  fee  on 
the  day  of  return  of  a  writ  does  not  vitiate  the  return.  Lee  et  aL  v.  Kim- 
manet  al.,  14  L.  C.  R.  166,  S.  C.  1863. 
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2.  The  register  of  a  ooDrt  cannot  be  contradicted  by  affidavits,  and 
where  it  showed  the  return  to  have  been  made  on  the  18th,  instead  of  the 
12th,  the  action  wonld  be  dismissed  but  without  costs,  as  defendant  was 
aware  of  the  irref^ularity  in  time  to  avail  himself  thereof.  Rots  v.  Marceau, 
24  L.  C.  J.  143.  2  L.  N.  310, 10  B.  L.  143,  Q.  B.  1879. 

8.  The  writ  may  be  returned  after  four  o'clock  in  the  aftemooon  of  the 
return-day  if  the  prothonotary's  office  is  then  open.  Regina  v.  Gartm,  9 
Q.  L.  B.  906,  8.  G.  1883. 

S3«   [If  the  writ  is  not  returned,  as  hereinabove  pro- 
vided, the  defendant  may  obtain  the  benefit  of  a  default 
against  the  plaintiff,  and  be  discharged  from  the  suit,  with 
costs,  upon  filing  the  copy  of  the  writ  served  upon  him.] 
C.  8.  L.  C.  c.  88,  88.  66,  189,  §  4 ;  C.  P.  C.  154. 

1.  To  obtain  cong^-4/favt  with  costs,  defendant  must  make  his  applica- 
^  diligently.    Siegert  et  ah  v.  HaHlant  et  al.,  3  L.  N.  347,  S.  C.  1880. 

S.  ConffJ-d^faut  can  be  obtained  only  upon  returning  the  copy  of  the 
writ  on  the  day  of  return.    Cherrier  v.  Forcapel,  6  Q.  L.  B.  377,  C.  C. 

1880. 

3.  Defendant  should,  when  filing  his  copy  of  the  writ,  pay  the  costs  of 
tiiereiiim.    Coady  v.  Fra»er,  6  Q.  L.  R.  384,  S.  C.  1880. 

4.  On  motion  the  court  will  accord  cong^-dJfaut.    GarUpy  v.  Cauvrette, 
15L.C.J.83.  S.C.  1871. 

5.  On  a  motion  for  congZ-d/fatU  no  notice  is  necessary.     Oagnon  dt 
^*^  <t  Goutft,  4  B.  L.  537,  8.  C.  B.  1873.     Chalut  v.  Valade  et  aL,  21  L. 

C,  1 218,  8.  C.  1877. 

6.  Ccng^-d/faut  on  a  Tul4  will  be  granted  without  costs.  Larin  v.  Deshrget 
dt  SA-/,  21  L.  C.  J.  206.  8.  C.  1877. 

7.  And  on  a  motion.    Grant  v.  Lawrie,  3  L.  N.  39i,  Q.  B.  1880. 

SECTION  I. 
OF  APPEABAKCE. 

M«  The  defendant,  when  duly  summoned,  must  appear, 
either  in  person  or  by  attorney,  and  must  file  a  written 
appearance  in  the  office  of  the  clerk  of  the  court,  on  the 
day  fixed,  or  on  the  next  following  juridical  day.  C.  S.  L. 
C,  c.  88,  s.  9 ;  22  Vic.  c.  5,  s.  31 ;  C-  P.  C.  149. 
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1.  Where  two  defendants  have  appeared  separately,  but  by  the  same 
attorney,  they  may,  nevertheless,  join  in  their  defence  and  file  the  same 
pleas.    Artenault  v.  R<nts»eau  et  al.,  S  B.  L.  28,  8.  G.  I87I. 

2.  When  an  action  had  been  taken  by  a  firm  of  two  attorneys  as  of 
record,  but  the  return  was  signed  by  one  of  them  only,  while  the  other 
appeared  for  the  defence,  and  confessed  judgment — Held^  on  motion  to 
set  aside  the  judgment,  that  the  fact  of  the  same  attorney  appearing  for 
both  plaintiff  and  defendant  was  not  such  an  irregularity  as  would 
involve  an  absolute  nullity  in  the  proceedings.  Molton  et  al.  v.  Btirrough, 
2  L.  C.  J.  107,  S.  C.  1868. 

3.  Where  the  defendant  appeared,  though  not  served  with  a  copy  of 
the  writ  and  declaration,  and  the  plaintiff  moved  to  reject  the  appearance 
on  that  ground — Held,  that  an  attorney  cut  litem  has  a  right  to  appear, 
even  where  the  defendant  was  not  served  with  a  copy  of  the  writ  and 
declaration.  Wlntney  v.  Dunning  et  at.  <t*  Alulholland  et  a/.,  6  L.  O.  J.  30, 
8.  C.  1861. 

4.  An  appearance  and  plea  by  a  person  who  was  not  served  in  the 
cause  though  the  writ  purported  to  be  addressed  to  him,  will  be  rejected 
with  costs,  where  the  evidence  showed  that  he  was  aware  of  the  error  in 
the  writ.  In  such  a  case  if  a  party  fears  that  judgment  may  be  errone- 
ously rendered  against  him,  his  proper  course  is  to  come  in  by  an  inter- 
vention.    The  Exchange  Bank  v.  Napper  et  al.,  21  L.  C.  J.  278,  8.  C.  1877. 

Vide  Orinton  v.  The  Montreal  Ocean  S,  S.  Co.,  post  Art.  116. 

5.  A  judge  in  chambers  has  no  power  to  reject  from  a  record  an 
appearance  irregularly  filed.  Duvemay  et  al,  v.  The  Corporation  of  the 
Parish  of  St.  Bartholomew,  10  L.  C.  J.  136,  8.  C.  R.  1866. 

6.  The  defendant  had  left  the  Province,  and  the  service  was  made  at 
the  place  of  his  last  domicile  in  the  Province.  Appearance,  however, 
was  filed  for  him  by  attorney,  which  the  plaintiff  ignored,  and  after 
having  called  in  the  defendant  by  advertisement  proceeded  ex  parte — 
Held,  in  appeal,  that  all  the  proceedings  had  must  be  set  aside,  as  the 
service  was  covered  by  the  appearance  which  the  plaintiff  had  no  right  to 
question.     MeKercher  v.  Simpson,  6  L.  C.  B.  811,  Q.  B.  1856. 

7.  Where  two  attorneys  ad  litem  had  appeared  for  the  same  party  in 
the  same  cause — Held,  that  the  CSourt  would  not  take  cognizance  of  the 
case  until  it  was  decided  who  was  the  attorney  ad  litem  representing  the 
party  in  question.     Gigttire  v.  Beauparlant  et  al.,  ^  B.  L.  685,  C.  C.  1878. 

SECTION  II. 
OF   ELECTION   OF   DOMICILE. 

84«  Every  party  appearing  in  person  is  held,  by  reason 
of  such  appearance,  to  have  elected  domicile  in  the  office  of 
the  prothonotary  in  which  his  appearance  is  filed. 
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Whenever  one  of  the  parties  has,  since  the  commence- 
ment of  the  suit,  left  Lower  Canada,  or  has  no  domicile 
therein,  all  orders,  rules,  notices  or  other  proceedings,  may 
he  served  upon  him  at  the  prothonotary's  office,  as  being 
his  legal  domicile,  provided  the  bailiff  alleges  in  his  return 
that  he  has  made  fruitless  endeavours  to  find  him,  and  that 
to  the  best  of  his  belief,  he  is  not  within  the  limits  of  Lower 
Canada.    C.  S.  L.  C.  c.  88,  s.  64. 

See  88  Vic.  c.  17,  s.  1  (Que.),  ante  Art.  48. 

SS*  Advocates  and  Attorneys  are  bound  to  elect  domicile 
within  a  distance  of  one  mile  from  the  building  in  which  the 
court  is  held,  and  to  have  the  same,  as  well  as  any  subse- 
quent change  thereof,  registered  in  the  prothonotary's  office, 
in  the  register  kept  for  that  purpose. 

In  default  of  making  such  election  of  domicile,  or  of 
registering  the  same  or  any  change  thereof,  such  attorneys 
are  held  to  have  elected  domicile  at  the  prothonotary's 
office,  where  all  services  upon  them  may  be  validly  made. 

C.  S.  L.  C.  c.  88,  ss.  11,  64 ;  Rules  of  Practice,  2,  87. 

1.  Where  the  bailiff  had  made  his  return  of  service  of  a  petition  for 
appeal  to  the  Circait  Court,  stating  that  he  had  served  it  upon  the 
attorneys  of  the  respondent,  by  leaving  a  copy  with  the  clerk  of  the 
court,  onutting  to  state  that  the  said  attorneys  had  no  domicile  within 
the  limits  aUowed  by  law — Held^  to  be  null,  on  the  ground  of  such  omis- 
sion, and  the  petition  was  dismissed.  Groom  v.  Boucher^  2  L.  C.  J.  69,  8. 
C.1867. 

2.  In  an  action  against  a  corporation,  where  the  question  arose  as  to 
the  authorization  of  the  attorney  of  the  defendants — Held,  confirming 
judgment  of  Court  below,  that  neither  aoooiding  to  the  Enghsh  nor  the 
French  law  was  the  attorney  ad  litem  bound  to  produce  his  authority 
when  pleading  and  acting  for  a  corporation,  and  such  a  question  could 
only  arise  between  the  attorney  and  the  corporation  itself.  Duvemay  v. 
The  CorpanUian  of  SUBarthelemy,  1  B.  L.  714,  Q.  B.  1868. 

3.  Where  the  attorney  of  record  has  duly  elected  a  domicile,  he  is 
bound  to  have  some  one  to  represent  him  at  such  domicile.  Aimbault  et 
rtV.  V.  Batef  et  al,  18  L.  C.  J.  189,  8.  C.  1869. 

4.  Where  a  bailiff  served  the  attorney  of  the  defendant  at  the  of&ce  of 
the  prothonotary,  but  made  his  return  to  state  merely  that  he  made  the 
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Bervioe  speaking  to  the  prothonotary,  the  servioe  was  held  to  be  null. 
Molleur  v.  Marcfiand  d:  The  Attorney -OeTieral,  5  B.  L.  879,  S.  C.  1874. 

5.  A  defendant  has  no  right  to  except  to  or  deny  the  right  of  the 
plaintiff's  attorney  to  bring  the  action.  Leary  et  vir.  v.  Plamondon  et  al,, 
17  L.  C.  J.  76.  B.  C.  1870. 

6.  Personal  service  npon  the  attorney  ad  litem  who  resides  in  another 
district,  is  good  thongh  he  have  an  elected  domicile  where  service  oonld 
be  made,  in  the  district  where  the  action  was  pending.  McCallum  v. 
Harwood  et  at.,  22  L.  C.  J.  279,  S.  G.  1878. 

7.  Advocates,  etc.,  are  bound  to  have  some  one  present  at  their  domicile- 
elect  daring  office  hours,  and  in  default  thereof,  service  may  be  made  at 
the  court  house.    Aimbault  v.  BateSy  18  L.  C.  J.  139. 

8.  An  attorney  who  appeared  in  a  case  for  a  defendant  npon  whom 
process  had  not  been  regularly  served,  and  who  denies  that  he  employed 
such  attorney,  is  bound  to  show  that  he  was  authorized  to  appear  before 
he  can  I'ecover  costs.  Disavowal  in  such  a  case  is  unnecessary.  Felton 
V.  Asbestos  Packing  Co.,  7  Q.  L.  R.  266,  S.  C.  K.  1880. 

See  Robertson  v.  Marlow,  2  L.  N.  181,  S.  C.  1879,  and  art.  462,  post. 


SECTION  III. 
OF   NON-APPEARANCE. 

80.  If  the  defendant  does  not  appear  within  the  delays 
prescribed,  the  prothonotary,  on  the  next  following  juridical 
day,  must  enter  a  default  against  him,  and  the  plaintiff, 
upon  obtaining  a  certificate  of  such  entry,  may  proceed  to 
judgment  ex  parte. 

C.  8.  L.  C.  c.  88,  ss.  9, 189, 196 ;  22  Vic.  c.  5,  s.  81 ;  C.  P. 
C.  149. 

1.  A  defendant  who  does  not  appear  admits,  by  default,  the  character 
in  which  he  is  sued.  AtUd  v.  Milne,  8  Bev.  de  L6g  361,  K.  B.,  and  2  Rev. 
de  L6g.  883,  K.  B.,  1819. 

87.  Notwithstanding  the  entry  of  such  default,  the  de- 
fendant may,  at  any  time  before  judgment,  upon  special 
application  and  sufficient  cause  shown,  be  relieved  from  it, 
upon  such  conditions  as  the  Court  may  think  proper  to 
impose.     C.  S.  L.  G.  c.  88,  s.  10. 
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8^  This  application  must  be  served  upon  the  plaintiff 
at  least  one  dear  day  before  it  is  presented.    Ibid. 

1.  Ajndgein  chftmben  has  power  on  petition  to  set  aside  a  default 
entered  against  the  defendant.  The  "one  clear  day**  mentioned  in 
Art  88,  must  be  a  juridical  day.  Gtebataa  v.  Ethier,  2  R.  L.  382,  S.  G. 
1870- 

2.  Where  the  defendant  had  made  default — Held,  that  he  could  not 
have  the  default  set  aside  for  the  purpose  of  obtaining  peremption  of 
the  in$taiiee.    CcmrvilU  v.  Levar  dt  Levar,  6  L.  C.  J.  256,  8.  C.  1862. 

3.  Where  default  has  been  entered  in  an  action  and  judgment  pro- 
noonoed  ex  parte  during  term,  such  judgment  and  default  may  be  set 
uide,  and  defendant  allowed  to  appear  and  plead,  on  motion  to  that 
effect,  supported  by  an  affidavit  that  it  was  through  error  or  neglect  on 
the  part  of  the  defendant's  attorney  that  an  appearance  and  plea  bad  not 
heen  filed.    Derepentigny  v.  Dokerty,  7  L.  G.  J.  287,  8.  G.  1863. 

4.  Where,  in  an  action  on  a  capias,  the  defendant  had  failed  to  appear, 
owing  to  an  accident,  his  instructions  to  appear  not  being  communicated 
to  his  attorney  until  after  default  was  entered,  he  was  allowed,  on 
motion,  supported  by  affidavit,  to  appear  and  plead  to  the  action,  on 
payment  of  fifty  shillings  costs.  BriMon  v.  McQueen,  7  L.  G.  J.  70,  8.  G. 
1862. 

5.  'Where  the  defendant,  five  months  after  the  service  of  the  action, 
moved  to  be  allowed  to  appear  and  plead — Held,  that,  as  the  action  was 
one  of  damages,  he  would  be  allowed  to  do  so  on  paying  full  costs  of  the 
action.    Hayden  v.  FiUtinummt,  1  L.  G.  J.  9,  8.  G.  1856. 

6.  The  Court  will  set  aside  a  default  and  dismiss  the  action,  if  it  ap- 
pears on  the  d/libA^J  or  at  the  hearing  that  the  default  has  not  been 
regularly  obtained,  and  the  defendant  has  not  been  regularly  summoned. 
Shepherd  ▼.  Tatmanemtr,  8  Bev.  de  L^.  850,  K.  B«  1818. 


SECTION  rv. 

OF  JUDOMENT  BY   DEFAULT   FOR   NOR- APPEARANCE. 

^9.  If,  in  any  action  founded  upon  a  bill  of  exchange, 
promi88ory  note,,  cedsde^  cheque,  act  or  private  writing,  the 
defendant  fails  to  appear  or  to  plead,  judgment  may  be 
rendered  out  of  term,  upon  the  written  application  of  the 
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plaintiff,  without  its  being  necessary  to  prove  the  signatures 
to  such  documents  lor  to  make  any  other  proof] .  C.S.L.C. 
c.  88,  ss.  86,  lis. 


47  Vict.  c.  8,  (Que.) 

6.  Articles  89,  90,  91,  92  and  98  of  the  said  Code  in  80  f ar  as  concerns 
the  powers  of  prothonotaries  and  clerks  of  rendering  judgment  in  vaca- 
tion apon  the  plaintiff's  affidavit,  in  the  case  therein  mentioned,  are 
hereby  declared  never  to  have  been  affected  by  section  1  of  the  Act  46 
Victoria,  chap.  26,  nor  shall  they  be  affected  by  section  2  of  this  Act. 
This  section  shall  not  affect  pending  cases. 

1.  In  an  action  founded  upon  a  detailed  account,  the  Court  cannot  give 
judgment  ex  parte  upon  plaintiff's  affidavit  only,  in  the  absence  of  other 
proof.     Plante  v  Carrihe,  6  Q.  L.  R.  360,  8.  C.  1879. 

2.  When  a  defendant  has  appeared  and  has  been  foreclosed  from  plead- 
ing, it  is  not  necessary  that  plaintiff  should  give  him  notice  of  an 
inscription  for  judgment  out  of  term.  Dalbec  v.  Duga$  et  al.,  25  L.  G.  J. 
244,  S.  C.  R.  1879. 


90.  Judgment  may  be  rendered  in  the  same  manner 
when  the  action  is  founded  upon  an  authentic  document. 
Ibid,,  8.  113. 

1.  Where  a  defendant  has  not  appeared  and  default  has  been  entered, 
a  motion  to  proceed  ex  parte  is  not  necessary.  Kenhaw  v.  Delisle  et  cU.^  1 
L.  C.  R.  494,  8.  C.  1851. 

2.  Where,  in  an  action  against  partners  on  a  promissory  note,  the 
defendants  have  failed  to  plead,  judgment  may  be  rendered  without  the 
necessity  of  proof.    Foley  et  al.  v.  Forretter,  16  L.  G.  R.  441,  Q.  B.  1866. 

91*  In  actions  founded  upon  verbal  agreements  to  pay 
specific  sums  of  money,  or  upon  detailed  accounts,  or  for 
goods  sold  and  delivered,  or  for  money  lent,  judgment  may 
likewise  be  rendered  forthwith,  upon  production  together 
with  the  inscription  for  judgment,  of  an  affidavit  of  the 
plaintiff  or  one  of  the  plaintiffs,  or  of  any  other  credible 
person,  whether  competent  or  not  to  be  a  witness  in  the 
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case,  duly  made  before  a  judge,  or  the  protbonotary,  or  a 
Commissioner  of  the  Superior  Court,  and  establishing  that, 
to  the  knowledge  of  the  deponent,  the  amount  claimed  is 
due  by  the  defoodant  to  the  plaintiff*    Ibid. 

47  Vic.  c.  8,  (Que.) : 

5.  Article  91  of  the  said  Ck)de  is  amended,  so  that  in  future  the  judge 
both  in  the  Superior  and  Circuit  Ckmrts,  ahaU  have  the  same  power  as 
tiie  prothonotarieg  and  clerks  respecting  the  rendering  of  judgments 
upon  the  plaintiff's  affidavit  in  the  cases  speciiled  in  the  said  article. 

FOBM  No.  28* 

In  connection  with  the  Article  91. 

Affidavit  of  the  Plaintiff  {or  one  of  the  Plaintiffs). 

DistriTS- St)  of     }  I°th«8uperior  (or Circuit) Court. 

A.  B.,  Plaintiff,  vs.  C.  D.,  Defendant. 

A.  B.,  of  ,  the  plaintiff  {or  one  of  the  plaintiffs)  in 

this  cause,  being  duly  sworn,  doth  depose  and  say,  that  the 
sum  of  ,  being  the  amount  demanded  of  the 

defendant  in  this  cause,  is  justly  due  by  him  to  the  plaintiff 
{or  plaintiffs)  therein,  for  the  causes  in  his  {or  their)  de- 
mande  mentioned  :  and  the  said  deponent  hath  signed  {or 
hath  declared  himself  unable  to  sign,  being  thereunto  duly 
required). 

Signature,        A.  B. 

Sworn  before  me,  at  ,  this  day  of 

18    . 

J.  S.  P. 

Signature  of  the  Judge,    Prothonotary,    Clerk  or  Com- 
missioner. 
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FORM  No.  39. 

In  connection  with  Article  91. 

Affidavit  of  a  person  other  than  a  plaintiff. 

DistriSTo^  cSt)  of     }  ^  *^«  ^y^V^not  {or  Circuit)Court. 
A.  B.y  Plaintiff,  vs,  C.  D.,  Defendant. 

E.  F.,  of  ,  being  duly  sworn,  doth  depose  and  say, 

that  to  his  personal  knowledge,  the  sum  of  being 

the  whole  {or  part,  a^  the  case  may  be)  of  the  amount  de- 
manded of  the  defendant  in  this  cause,  is  justly  due  by  him 
to  the  plaintiff  (or  plaintiffs)  for  the  causes  in  his  {or  their) 
demande  mentioned ;  and  the  said  deponent  hath  signed, 
{or  hath  declared  himself  unable  to  sign,  being  thereunto 
duly  required.) 

Signattire,        A.  B. 

Sworn  before  me,  at  ,  this  day  of 

18 

J.  S.  P. 

Signature  of  the  Judge^  Prothonotary^  Clerk  or  Commia- 
aioner, 

1.  The  affidavit  on  which  judgment  hy  default  is  granted  by  the  olerk 
of  the  ooort  is  equivalent  to  the  deposition  of  a  witness  in  court,  and 
holds  the  place  of  proof  by  enqudte.  D' Amour  et  al,  v.  Bourdon,  17  L.  C. 
J.  86,  C.  C.  1878. 

2.  In  a  case  brought  under  the  Lessor  and  Lessee  Act  in  which  judg- 
ment had  been  rendered  by  default — Held,  on  opposition  and  appeal, 
that  the  deputy  prothonotary  had  power  to  render  such  judgment  by 
default  in  vacation  and  in  the  absence  of  the  judge.  Waggoner  v.  Richer  et 
al  13  L.  G.  B.  102,  Q.  B.  1862. 

3.  An  action  for  professional  fees  and  disbursements  in  a  case  of  which 
the  number  and  the  title  are  given,  unaccompanied,  either  at  the  time  of 
the  service  or  at  the  time  of  the  return,  by  any  account  or  details,  is  not 
an  ac^on  founded  upon  detailed  aeeounty  within  the  meaning  of  C.  C.  P.  91, 
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although  a  bill  of  costs  be  sabsequently  filed  in  the  case ;  and  even  were 
nich  actum  based  upon  and  accompanied  by  a  bill  of  costs,  it  would  not 
come  under  the  terms  of  the  article,  and  the  clerk  of  the  court  would  have 
DO  right  to  render  a  judgment  foiuhwith  therein  upon  production  of  an 
affidavit.    Langlai»  ▼.  St.  Pierre  et  al„  9  Q.  L.  B.  95,  8.  G.  B.  1883. 

92.  In  every  such  case,  the  prothonotary  in  vacation, 
upon  the  case  being  inscribed  for  judgment,  draws  up  a 
judgment  in  the  name  of  the  court,  conformably  to  the  de- 
mand and  to  the  amount  which  appears  to  be  due ;  and 
Bnch  judgment  is  held  to  be  the  judgment  of  the  Court,  and 
is  recorded  accordingly. 

No  tuch  judgment  can,  however^  be  rendered  or  recorded 
agaimt  any  absentee  defendant,  who  has  been  summoned  as 
mh,    lUd.  88.  113, 127. 

48  Vic.  0.  20,  (Que.)  : 

5.  Article  92  of  t^e  said  Code  is  amended  by  striking  out  the  last 
paragn^^  thereof . 

47  Vic  c.  8,  (Que.) : 

7.  Article  92  of  the  said  Code  is  hereby  amended  by  adding  the  words 
"or  in  term"  after  the  words  "the  prothonotary  in  vacation." 

M.  The  plaintiff  may,  at  any  time  before  executing  such 
judgment,  renounce  the  same,  and  upon  filing  with  the  pro- 
thonotary his  renunciation  in  writing,  he  may  proceed  in 
the  ordinary  form,  in  the  same  manner  as  if  it  had  not 
been  rendered ;  he  must  however  bear  the  costs  of  such 
judgment.    Ibid.  s.  126. 

SECTION   V. 
OF   CONFESSION   OF  JUDOMENT. 

tM«  The  defendant  may,  at  any  stage  of  the  proceedings, 
^C)  or  cause  to  be  taken  down  in  writing  at  the  prothono- 
tary's  office,  a  confession  of  judgment  for  the  whole  or  any 
part  of  the  demand. 
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The  confession  must  be  signed  by  the  defendant,  or  be 
made  by  his  special  attorney,  whose  power  of  attorney,  in 
authentic  form,  must  be  filed  with  such  confession. 

25  Vic.  c.  10,  s.  10. 

1.  Action  WM  taken  against  the  members  of  a  diMolved  partnenhip  on 
a  promisBory  note,  and  one  of  the  defendants  confessed  judgment  for  both 
jointly  and  severaUy — Held^  that  a  partner  after  dissolution  could  not 
confess  judgment  in  an  action  brought  against  the  late  partnership,  and 
judgment  entered  upon  such  confession  would  be  set  aside  on  opposition. 
The  Canada  Lead  Mine  Compawy  v.  Walker  etoLdb  SUiven,  11  L.  C  B. 
438,  8.  C.  1861. 

2.  A  confession  of  judgment  to  which  the  defendant  has  set  his  cross, 
countersigned  by  his  attorney  ad  litem^  is  invalid  and  insufftment,  as  the 
defendant  must  attach  his  signature  to  the  confession,  and,  if  unable  to 
sign,  the  confession  must  be  made  by  means  of  a  notarial  instrument. 
McKemie  v.  Jolin,  5  L.  C.  R.  64,  8.  C.  1865. 

8.  A  confession  of  judgment  on  a  note  not  duly  stamped  does  not  avail 

» 

the  party  in  whose  favour  it  is  made.     Dufrtme  v.  DupleuU  et  al.,  6 
Q.  L.  R.  889,  8.  C.  R.  1879. 

05.  [If  the  person  who  appears  as  defendant  in  order  to 
confess  judgment,  is  unknown  to  the  prothonotary,  the  lat- 
ter must  require  him  to  produce  the  copy  of  the  summons, 
or  to  procure  the  counter-signature  of  an  attorney-at-law.] 

O0.  If  the  plaintiff  accepts  such,  confession^  he  may  in- 
scribe the  case  forthwith  for  judgment,  and  the  prothono- 
tary draws  up,  in  conformity  with  such  confession,  a  judg- 
ment, which  is  held  to  be  the  judgment  of  the  court,  and  is 
recorded  and  executed  accordingly. 

The  judgment  thus  drawn  up  need  not  mention  the 
presence  of  a  judge,  but  it  must  contain  a  recital  of  the 
confession,  as  it  was  given,  and  of  the  inscription  by  the 
plaintiff,  and,  lastly,  the  condemnation  in  the  name  of  the 
court  against  the  defendant.    Itnd. 

07*  If  the  confession  of  judgment  is  not  accepted,  the 
plaintiff  must  give  the  defendant  notice  to  that  effect,  and 
after  such  notice  the  case  is  proceeded  with  in  the  ordinary 
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course ;  and  if  the  plaintiff  does  not  obtain  more  from  the 
court  than  he  would  have  had  upon  the  confession,  he  is 
not  entitled  to  more  costs  than  if  the  confession  had  been 
accepted ;  saving  the  power  of  the  court  to  grant  the  defen- 
dant whatever  costs  of  contestation  it  may  think  proper. 

1.  The  defendant  admitted  a  part  of  the  amount  claimed,  and  ten- 
dered the  same  with  his  plea.  After  contestation  judgment  was  rendered 
for  a  larger  sum  than  that  tendered,  hut  not  for  the  full  amount  of 
pUintiff'a  demand — Held,  that  the  plaintiff  must  pay  the  costs  of  con- 
testation from  the  time  of  filing  the  plea.    Routh  v.  Dougall,  2  L.  G.  J. 

286,  S.  G.  1858. 

2.  Bat  where  the  defendant  had  not  tendered  the  amount  which  he 
acknowledged  to  be  due,  although  the  court  awarded  no  larger  amount 
to  plaintiff  than  that  admitted  by  defendant,  the  latter  was  condemned 
to  pay  the  necessary  costs  of  action.  MeFarlane  v.  Rodden  et  al.,  2 
L.  C.  J.  286,  S.  C.  1854. 

3.  An  admission  in  a  plea  of  a  portion  of  plaintiff's  demand,  unac- 
companied by  an  actual  confession  of  judgment,  will  not  entitle  the 
defendant  to  the  costs  in  case  the  plaintiff  does  not  obtain  judgment 
for  more  than  the  amount  admitted,  and  under  any  circumstances  a 
pnyer  in  such  plea  that  the  defendant  be  condemned  to  p6.y  costs  as  in 
ui  uncontested  case  only,  is  irregular.      Latham  v.  Martin,  18  L.  C.  J. 

287,  S.  C.  R.  1874. 

9H0  [If  there  are  several  defendants  in  the  same  suit, 
some  only  of  whom  confess  judgment,  the  plaintiff  may 
proceed  upon  such  confession  to  recover  against  those  who 
have  acknowledged  their  indebtedness,  saving  his  right  to 
continae  the  suit  against  the  others.] 

SECTION    VI. 
OF   THE    FILING    OF   EXHIBITS. 

99.  The  plaintiff  must,  at  the  time  that  he  returns  the 
writ,  file  in  the  prothonotary's  office  the  written  proofs 
which  be  has  alleged  in  support  of  his  demand,  together 
with  a  list  or  inventory  of  such  exhibits.  Ord.  1667,  tit. 
XI.,  Art.  6. 

6  F.C.C.P. 
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1.  A  party  to  a  oaae  may  at  any  time  produce  and  file  at  enqa^te, 
without  notice  to  the  adverse  party,  papers  and  documents  not  proved, 
provided  they  appear  to  bear  on  the  case,  and  the  materiality  of  such 
documents  will  be  adjudicated  upon  at  the  final  hearing.  Mills  v.  The 
Qranby  Red  SlaU  Company,  13  L.  C.  J.  166,  S.  C.  1869. 

2.  No  papers  can  be  filed  or  produced  in  evidence  after  the  enqu^te 
is  closed.  If  a  party  intends  therefore  to  interrogate  his  opponent  on 
receipts  or  other  papers,  he  must  file  them  before  he  moves  for  leave  to 
examine  on  faiU  et  articles,  Ryan  v.  Chappers,  8  Rev.  de  Ug,  353, 
E.  B.  1821. 

3.  Exhibits  offered  at  the  enqu^te  before  a  jury  are  by  law  referred  to 
the  consideration  of  the  jury  and  not  to  the  consideration  of  the  court, 
and  upon  writ  of  error  are  not  to  be  sent  up  to  the  Court  of  Appeals. 
Iilower  et  al  v.  Durni,  3  Rev.  de  L6g.  363,  K.  B.  1820. 

4.  Exhibits  produced  at  the  enqu^te,  op- filed  before,  may  be  detained 
and  impugned  if  there  be  cause  to  doubt  their  authenticity.  Allen  v. 
Harris,  3  Rev.  de  L6g.  363,  E.  B.  1811. 

6.  Where  a  copy  of  a  notarial  act  filed  as  an  exhibit  had  been  mis- 
laid— Held,  that  the  court  would  permit  another  copy  to  be  filed. 
Osgood  V.  Lelievre,  3  Rev.  de  L^g.  363,  E.  B.  1818. 

6.  Where  in  the  declaration  of  certain  garnishees  they  referred  to  cer- 
tain documents — Held,  on  motion  of  plaintiff  that  they  would  be  required 
to  file  such  documents  at  their  own  expense,  as  exhibits  in  support  of 
their  declaration.  Forsyth  v.  The  Canada  Baptist  Missionary  Society  dt 
Leemng  et,  al„  2  L.  C.  J.  167,  8.  G.  1862. 

7.  Where  the  defendant  objected  to  the  sufficiency  of  an  exhibit,  and 
moved  to  reject  it  from  the  record — Held,  that  the  proper  recourse  was  to 
demand  delay  to  plead,  until  a  sufficient  exhibit  had  been  filed.  Strother 
V.  Torrance,  1  L.  C.  J.  83,  B.  C.  1867. 

8.  Where  the  plaintiff  had  inscribed  en  faux  against  a  notarial  receipt, 
the  defendant  notified  the  notary  to  produce  his  minute  of  the  document, 
and  the  minute  being  produced,  the  plaintiff  moved  that  a  list  be  filed  of 
such  exhibit  by  the  defendant  before  he  be  compelled  to  proceed  with  his 
moyens  defaux,  the  motion  was  granted  with  costs.  Moreau  et  vir  v. 
Leonard,  2  L.  C.  J.  136,  8.  C.  1869. 

9.  Motion  was  made  by  the  defendant  to  reject  from  the  record  certain 
exhibits  which  were  filed  with  the  articulation  of  facts  as  having  been 
filed  too  \&i»—Held,  that  the  76th  sec.  of  the  Judicature  Act  of  1867  had 
virtually  repealed  the  24th  Rule  of  Practice,  requiring  the  filing  of  ex- 
hibits with  the  declaration,  and  the  motion  was  rejected.  Denis  v.  Craw- 
ford, 4  L.  C.  J.  147,  8.  C.  1860. 
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10.  Copies  of  old  plans  produced  by  a  party  in  support  of  his  preten- 
noDi  will  be  considered  as  exhibits,  and  taxed  as  such.  Brown  v.  Gugy^ 
13  L.  G.  R.  418,  S.  G.  1862. 

11.  An  admission  by  defendant's  attorney  of  the  existence  of  a  will 
raferred  to  in  plaintiffs  declaration,  and  the  consent  that  an  authentic 
copy  thereof  should  be  considered  filed  in  the  cause  as  plaintiff's  exhibit 
No.  1,  is  null  and  void  and  of  no  effect.  Hynes  v.  Letmon  et  al»  ea  qual,  12 
L.  C.  J.  53  and  4  L.  C.  L.  J.  61,  8.  C.  1867. 

12.  Where  exhibits  were  filed  on  the  return  of  the  action  which  were 
not  mentioned  in  the  declaration,  and  the  defendant  made  motion  at  the 
bearing  on  the  merits  to  have  them  rejected  from  the  record — Heldy  that, 
e?en  if  fhey  were  not  regularly  produced,  the  motion  to  reject  them  was 
too  late.  ChevrefiU  v.  Le$  Syndic*  de  la  Parciue  de  SU.  HiUne,  2  B.  L.  161, 
S.  C.  1869. 

13.  Exhibits  filed  in  one  case  cannot  be  transferred  to  another  without 
special  permission  from  the  court.  AimbauUt  et  vir  v.  DurUopi  13  L*  G.  J. 
140,  8.  C.  1869. 

See  Kelly  v.  Fraser,  2  L.  C.  B.  368,  under  Art.  718,  post. 

14.  Where  a  party  opposant  has  omitted  to  file  his  titles  with  his  oppo- 
sition, he  will  not  be  allowed  to  file  them  afterwards  at  the  enqudte. 
Major  et  al.  y.  Baby  db  Selby,  4  L.  C.  B.  126,  S.  G.  1851. 

15.  Where  in  an  opposition  alleging  payment,  if  the  plaintiff  have 
ooDtested  the  opposition  without  requiring  the  production  of  the  exhibits 
Klied  on,  the  opposant  may  produce  them  at  the  enqudte  if  necessary  by 
paying  any  costs  which  may  result  therefrom.  Dawaon  v.  Desfossee,  6  B. 
L.  884,  Q.  B.  1874. 

16.  In  an  action  on  an  account  it  is  not  necessary  to  serve  a  copy  of  the 
aoQoontwith  the  action,  it  being  sufficient  to  produce  such  copy  when  the 
action  is  returned  into  court.  Moffat  es  qual,  v.  OuimetUt  6  B.  L.  744,  G.  G. 
1875. 

17.  A  plaintiff  who  fails  to  file  with  his  declaration  the  exhibits  alleged 
in  rapport  of  his  demand,  may  do  so  afterwards  and  so  long  as  the  posi- 
tion of  the  parties  remains  unchanged  without  leave  of  court,  provided 
Dotiee  be  given  the  opposite  party.  If  the  exhibits  which  ought  to  be 
filed  with  any  pleading  subsequent  to  the  declaration  are  not  so  filed, 
tbey  cannot  afterwards  be  produced  without  the  consent  of  the  opposite 
party  or  leave  of  the  court.  If  an  instrument  recited  in  a  pleading  was 
^  or  destroyed  before  the  date  of  such  pleading,  the  loss  or  destruction 
ought  to  be  alleged.      Bumere  v.  Oabaury,  7  Q.  L.  B.  51,  S.  G.  1881. 

18.  The  only  object  of  G.  G.  P.  99, 108,  and  106,  is  to  enable  defendant 
^  plead,  and  he  cannot,  after  he  has  pleaded,  invoke  these  articles  in 
Oder  to  have  an  exhibit  rejected  which  the  plaintiff  produced  at  enqudte. 
^i^  V.  Corriveau,  7  Q.  L.  B.  66,  8.  C.  1880. 
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lOO*  If  the  exhibits  are  private  writings,  or  notarial 
originals,  the  party  may  retain  them  until  the  articulation 
of  facts,  provided  he  files  copy  thereof,  certified  by  him  or 
by  his  attorney.  Bell  v.  Knowlton^  Montreal,  March,  1866, 
24  B.  of  Practice. 

101.  Exhibits  filed  cannot  be  taken  out  of  the  office, 
unless  the  opposite  party  consents  and  a  receipt  is  given. 
C.  P.  C.  189. 

102.  [Any  person  in  possession  of  a  document  filed  and 
forming  part  of  a  record,  or  having  taken  or  received  it, 
may,  upon  motion,  be  coerced  by  imprisonment  to  return 
the  same,  without  prejudice  to  his  liability  for  damages.] 
C.  P.  C.  107. 

1.  On  a  rule  against  the  prothonotary  or  olerk  of  the  ooort  for  con- 
tempt beoanse  of  the  non-piodaotion  of  a  record,  the  parties  wiU  be 
ordered  to  purge  themselves  of  all  knowledge  in  the  matter.  Morgan  v. 
Valoi*,  9  L.  C.  J.  169,  C.  C.  1866. 

108.  Until  the  exhibits  have  been  filed,  in  the  manner 
hereinbefore  prescribed,  the  plaintiff  cannot  proceed  with 
his  demand.  Ord.  1667,  tit.  xi..  Art.  38,  C.  P.  L.  321 ;  11 
Q.  L.  B.  72. 

1.  An  action  on  a  promissory  note  which  is  not  filed  will  be  dismissed. 
Hudon  V.  Gircmard,  21  L.  C.  J.  15,  Q.  B.,  1  Legal  News,  212. 

See  post  Art.  141,  and  Foster  v.  Chamberlin,  2  L.  G.  J.  285,  nnder  Art. 
299,  post. 

2.  Art.  108  is  incompatible  with  the  Bole  of  Practice  vii.  of  the  Circuit 
Court,  and  the  latter  is  therefore  obsolete.  B/langer  v.  ChMfoux^  9  B.L. 
447,  C.  C.  1878. 

104.  Every  exhibit  filed  in  a  cause  becomes  common  to 
all  the  parties  to  the  suit,  and  they  may  obtain  copies  there- 
of from  the  prothonotary  so  long  as  it  remains  in  his  hands. 

Serpillon  sur  tit.  xi..  Art.  16,  p.  168 ;  sur  tit.  xvi.,  Art.  9, 
p.  188 ;  Pothier,  Proc.  44. 

La  Banqiie  du  Peuple  v.  Gv^y,  9  L.  C.  R.  484,  Q.  B.  1857. 
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l<Mk  The  prothonotary  cannot  receive  any  exhibit  in 
blank,  nor  any  list  of  exhibits  in  which  the  designation  of 
any  exhibit  is  not  filled  up.     Ord.  1667,  tit.  xi.,  Art.  82. 

lOO.  If  the  exhibits  in  support  of  the  demand  have  not 
been  filed  on  the  return  day,  they  cannot  be  filed  afterwards 
without  giving  notice  to  the  opposite  party;  saving  the 
provisions  of  Article  100. 

1.  If  the  plaintiff  fails  to  file  his  exhibits  with  his  declaration  he  oannot 
do  so  sabeeqnently  without  notifying  defendant,  and  the  latter  oannot  be 
foredoeed  until  after  the  exhibits  have  been  filed.  Gitibault  et  aL  v- 
VademU,  1  Q.  B.  B.  228,  1881. 


CHAPTEE     THIED 

OF  CONTESTATION. 


SECTION  I. 
OEMEEAL   PROVISIONS. 

107«  All  declinatory  and  dilatory  exceptions,  and  excep- 
tions to  the  form,  which  the  defendant  intends  to  plead, 
must  be  filed  within  four  days  from  the  return  of  the  writ, 
except  in  the  case  mentioned  in  article  121.  G.  S.  L.  G.  c. 
88,  8. 12. 

1.  Where  motion  had  been  made  to  reject  certain  preliminary  pleas 
because  they  had  not  been  filed  within  the  four  days  next  after  the 
letam  of  the  action — JSeld^  that  as  the  action  was  returned  in  vacation, 
the  delay  did  not  run.  Booth  v.  The  Montreal  and  Bytown  Railway  Com- 
pamy,  4  L.  C.  J.  296,  8.  C.  1868. 
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2.  An  exception  to  the  fonn  filed  on  the  fifth  d*y  after  the  return 
day  of  the  action,  the  fonrth  being  a  Snnday,  will  be  rejected  on  motion 
under  the  statute  16  Vic.  cap.  194,  sec.  21.  Brock  et  al,  v.  ThJberge,  9  L. 
C.  B.  231,  8.  C.  1859 ;  contra :  Joyal  v.  Stafford,  25  L.  G.  J.  166 ;  8.  C. 
1881 ;  Brigham  v.  DawBon,  Nov.  1881,  MSS. ;  Canada  Investment  db  Agency 
Co,  V  Macpheraon,  6  L.  N.  186,  8.  C.  1888. 

8.  Held,  that,  where  a  motion  was  made  to  quash  the  writ  and  dis- 
missed, the  defendant  will  not,  after  the  four  days  allowed  by  the  statute, 
be  permitted  to  file  an  exception  to  the  form,  and  that  in  such  case  the 
dJHb/r^  does  not  suspend  the  rule  requiring  all  preliminary  pleas  to  be 
filed  within  four  days  after  the  return  of  the  writ.  Maefarlane  v.  Worrall 
dt  The  Principal  Officers  of  Her  Mtfjetty't  Ordnance,  4  L.  G.  B.  97,  8.  G. 
1858. 

4.  Judgment  in  vacation  was  taken  on  an  attachment  before  judgment 
and  afterwards  set  aside,  and  the  defendant  made  motion  to  quaah  the 
seizure — Held,  .that  a  motion  to  quash  made  on  the  fourth  juridical  day 
next  after  return  of  writ  was  in  time.  Beaufield  et  al,  v.  Wheeler,  5  L. 
G.  J.  44,  8.  G.  1860. 

5.  An  exception  may  be  produced  after  four  o'clock  p.m.  of  the  fourth 
day.  The  CarilUm  <&  Q.  R.  Co.  v.  Burch,  21  L.  G.  J.  46,  9  B.  L.  8 ;  Q.  B. 
1876. 

Vide  post  Art.  468,  as  to  long  vacation,  and  Art.  128. 

108.  The  plaintiff  is  bound  to  answer  any  such  exception 
within  ei^ht  days  after  it  is. filed;  excepting  where  he  is 
himself  obliged  to  call  in  warrantors ;  the  delay  then  begins 
only  from  the  expiration  of  the  delays  to  which  such  war- 
rantors are  entitled  to  answer  the  demand  brought  against 
them.    Ibid. 

1.  Where  the  defendants,  to  an  action  in  which  they  appeared  on  the 
first  of  August,  filed  an  exception  to  the  form  on  the  fifth  of  September, 
and  on  the  eleventh  of  October  plaintiff  served  a  motion  on  defendant's 
attorneys  to  reject  the  exception,  on  the  ground  that  it  should  have  been 
served  and  filed  during  the  first  four  days  of  September,  being  the  first 
four  days  after  vacation — Held,  that  the  exception  was  irregular,  but  the 
motion  to  reject  not  having  been  made  within  the  delay  required  by  law, 
the  plaintiffs  were  foreclosed  from  filing  an  answer  or  motion  by  the  mere 
lapse  of  time.    McDonald  et  al.  v.  Gamble,  7  L.  G.  J.  77,  G.  G.  1862. 

2.  A  special  answer  may  be  filed  to  an  exception  to  the  form.  Reg.  ex 
rel.  O'Farrel  v.  Oameau  et  al.,  4  Q.  L.  B.  206,  8.  G.  1878. 
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ion*  The  defendant,  when  he  is  entitled  to  reply,  must 
file  his  replication  within  eight  days  from  the  filing  of  the 
plaintifTs  answer.    Ibid. 

HO.  A  like  delay  of  eigfafl;  days  is  allowed  for  the  filing 
of  any  other  pleading  that  may  be  necessary,  or  is  per- 
mitted by  the  Court,  in  order  to  complete  the  issues.  Ibid. 

Ill*  The  party  failing  to  file  any  such  preliminary  ex- 
ception, answer  or  replication,  or  other  pleading,  within  the 
delays  prescribed,  is  by  law  foreclosed  from  doing  so,  unless 
the  Court,  upon  cause  shown,  has  extended  the  delay,  or  has 
otherwise  ordered.    Ibid.  ss.  14,  75  ;  28  Vic.  c.  27,  s.  87. 

112.  [No  plea  containing  a  preliminary  exception  can  be 
filed  unless  it  is  accompanied  with  a  deposit  of  such  sum  of 
money  as  is  fixed  by  the  rules  of  practice  of  the  Court.] 

1.  In  caees  ander  $60  no  deposit  is  required  with  a  preliminary  excep- 
tion. Alie  V.  Pamelin,  14  L.  C.  J.  134,  G.  C.  1869,  and  Deitjardim  v. 
CkreHen^  15  L.  C.  J.  56,  G.  G.  1871 ;  La  Compagnie  d'Asturance  v.  BeaulUUt 
9  B.  L.  432,  22  L.  C.  J.  267.  S.  C.  1878. 

3.  Nor  in  actions  under  $100,  in  the  Gities  of  Quebec  and  Montreal. 
Kennedy  v.  MeKinnan,  8  Q.  L.  B.  358,  G.  G.  1877. 

S.  But  held  that  a  deposit  is  required  with  such  preliminary  pleas. 
Luiher  v.  Parsant,  17  L.  C.  J.  196,  G.  C.  1878. 

4.  And  that  in  such  oases  a  copy  of  the  exceptions  must  be  served  on 
the  plaintiff 's  attorney.    Ibid. 

5.  Where  a  party  has  answered  without  reserve  a  preliminary  exception 
which  has  not  been  accompanied  by  the  necessary  deposit,  he  is  foreclosed 
from  dimi^n^ing  ite  rejection  on  that  ground.  Quintal  v.  Roy  et  al.y  14 
L-  C.  J.  67,  8.  G.  1868. 

^'  The  deposit  must  be  made  simultaneously  with  the  filing  of  the  plea. 
herder  v.  The  Canadian  Pacifijc  Ry,  Co,,  8  L.  N.  61,  S.  G.  1885. 

SECTION   n. 

OF  DECLINATORY  EXCEPTIONS. 

118«  When  a  declinatory  exception,  filed  by  the  defen- 
dant, is  maintained,  the  parties  must  be  dismissed,  saving 
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their  recourse  before  a  competent  court.    C.  P.  C.  168; 
C.  P-  L.  821. 

1.  Where  a  declinatory  exception  filed  to  an  action  requires  proof,  and 
the  defendant,  instead  of  inscribing  for  proof,  inscribes  for  hearing  on 
the  merits  of  the  exception,  it  will  be  dismissed  for  want  of  evidence. 
Elliott  V.  Bastien,  etal,,  2  L.  G.  J.  202,  8.  C.  1858. 

2.  In  proceedings  affecting  corporations  or  public  offices,  the  defendant 
may  set  np  against  the  information  a  declinatory  exception  and  at  the 
same  time  pleas  to  the  merits  of  the  petition.  The  Attorney -General  v. 
Gray,  15  L.  C.  J.  255,  8.  C.  R.  1871. 

3.  A  plea  which  invokes  want  of  jurisdiction  rationi  loci  must  be  pleaded 
by  declinatory  exception.  Fisher  et  al.  v.  McKnight,  et  at.  1  Legal  News, 
350,  8.  C.  1878  ;  22  L.  G.  J.  146. 

4.  Every  motion  is  an  act  of  submission  to  the  jurisdiction  of  the  court, 
and  therefore  a  service  of  motion  for  particulars,  admits  the  jurisdiction. 
Monroe  et  al.  v.  Lalibert/,  3  Rev.  de  L^g.  72,  E.  B.  1810 ;  Briston  v.  Mc- 
Queen, 7  L.  G.  J.  70,  8.  G.  1862. 

The  appellants,  as  one  of  their  grounds  of  appeal,  urged  that  the 
Superior  Court  had  no  jurisdiction — Held,  to  have  been  waived  by  non- 
pleader.     Gray  et  al.  v.  Dvbue,  2  Q.  R.  L.  234,  Q.  B.  1876. 

114*  The  paxties  must  also  be  dismissed  by  the  court, 
even  though  no  such  exception  has  been  pleaded,  if  the 
action  is  manifestly  beyond  the  jurisdiction  of  the  court. 
C.  P.  C.  170. 

115«  The  court,  in  declaring  itself  competent,  may 
award  costs,  according  to  circumstances.     1  Pig.  155. 

SECTION  in. 
OF  EXCEPTIONS  TO  THE-  FORM. 

116«  The  following  grounds  must  be  pleaded  by  excep- 
tion to  the  form  : 

1.  Informalities  in  the  writ  or  service  ; 

2.  Informalities  in  the  declaration,  when  it  contravenes 
the  provisions  contained  in  articles  14,  19,  50,  52  and  55, 
1  Pig.  160  et  seq. 
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1.  Misnomer  most  be  pleaded  by  peremptory  exception,  becanse  it 
relates  to  the  defendant  and  not  to  the  court,  by  putting  in  isane  the 
pUdntifTs  right  of  action  against  him.  Simoneau  y.  Campbell^  3  Bev.  de 
Lig.  196.  K.  B.  1818.  * 

2.  But  that  the  declaration  is  not  sufficiently  libelled,  must,  on  the 
contrary,  be  pleaded  by  exception  to  the  form  because  it  relates  to  the 
court,  and  inasmuch  as  it  avers  the  declaration  to  be  imperfect,  that  it 
is  null  and  void,  and  the  court  cannot  proceed.  lb. ;  Boucher  v.  Frazer^  9 
K  L.  718.  Q.  B.  1875. 

3.  Misnomer  cannot  be  pleaded  by  exception  to  the  form.  Jonea  v.  Mc- 
Nolly,  S.  B.  56,  K.  B.  1811.  Contra  :  Sharplet  v.  Dumais,  3  Bev.  de  L6g. 
195,  note,  1846. 

4.  Where  the  defendants  en  garantie  were  employed  by  the  plaintiffs  en 
^araniie  as  contractors  and  manufacturers  and  co-partners  with  the 
plaintiff 8  en  garantie — Held^  competent  for  them  to  plead  by  preliminary 
exception  that  they  were  not  such  contractors  and  manufacturers  and 
oo-partners,  and  also  by  the  same  exception  to  attack  the  correctness  of 
the  names  and  designation  assumed  by  the  plaintiffs,  and  on  proof  of  the 
tmth  of  each  allegations  to  be  entitled  to  a  dismissal  of  the  action  of  the 
plaintiffs  en  garantie,  Edmomton  el  al,  v.  Childs  db  Child*  et  al.  v.  Chap- 
Jww  et  aL,  1  L.  C.  J.  249,  8.  O.  1857. 

5.  Where  in  an  action  by  a  Municipal  Corporation  it  was  described  as 
the  Corporation  of  St.  Martine  instead  of  the  Corporation  of  the  Parish 
of  St.  Martine,  an  exception  to  the  form  was  maintained  and  the  action 
diimiBsed  with  costs.  The  Corporation  of  St.  Martine  v.  Henderson,  4  B.  L. 
36B,  C.  C.  1873. 

6.  An  exception  to  the  form,  filed  on  the  ground  that,  in  the  copy  of 
^  writ  served  on  the  defendant,  one  of  the  plaintiffs  was  styled  Richard 
uutead  of  Rieard,  was  dismissed  on  motion.  Latour  et  ux,  v.  Masson,  6 
L.  C.  R.  483,  8.  C.  1856. 

7.  Where  a  commercial  firm  plead  by  exception  to  the  form  that  the 
pBrtners  are  wrongly  described  in  the  writ,  they  must  give  their  correct 
daignation.    Dunning  et  al.  v.  Girouard  et  al.,  9  R.  L.  177,  Q.  B.  1877. 

B.  An  exception  to  the  form  denying  that  the  defendant  is  or  ever  was 
^<}Ouciled  as  stated  in  the  writ,  bo^  not  furnishing  the  name  of  defendant's 
^domicile,  will  be  dismissed  with  costs.  Barnes  v.  Baras,  2  Q.  L.  B. 
W6. 8.  C.  1876. 

9.  An  exception  to  the  form,  alleging  that  the  defendant  is  described  in 
«ie  aoUon  as  having  his  domicile  in  one  district,  and  that  he  was  served 
^  another,  when  it  was  proved  that  at  the  time  of  the  issuing  of  the  writ, 
^  {venous  thereto,  the  defendant  had  his  domicile  in  the  district 
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where  he  was  served,  will  be  taaintained.     HainauU  v.  Lynch,  5  B.  L. 
472,  S.  C.  1874. 

10.  In  a  case  in  appeal  from  a  judgment  dismissing  an  exception  to 
the  form  on  several  grounds — Held,  confirming  the  judgment  of  the 
Court  below,  that  the  declaration  need  not  necessarily  contain  the  domi- 
cile and  description  of  the  parties  when  it  is  annexed  to  the  writ.  Guy<m 
V.  DonagMie,  11  L.  G.  R.  421,  Q.  B.  1861. 

11.  An  exception  to  the  form  of  the  service  of  a  writ  and  declaration  was 
filed  in  a  cause  wherein  the  defendant  was  described  as  "of  Toronto,  in 
the  Home  District  of  Canada  West,"  and  the  affidavit  was  to  the  effect 
that  the  service  had  been  made  on  the  defendant  by  delivering  copies  of 
the  writ  and  declaration  to  the  wife  of  the  defendant  **  of  the  Township 
of  York,  in  the  County  of  York,  at  his  place  of  residence  in  the  said 
township  of  York" — Held,  maintaining  the  exception,  that  the  service 
was  bad,  and  the  action  was  dismissed.  The  Montreal  Assurance  Company 
V.  McPherson,  16  L.  C.  B.  122  and  1  L.  C.  L.  J.  84,  S.  C.  &  Q.  B.  1865. 

12.  Action  was  brought  by  a  wife  separate  as  to  property  by  her  mar- 
riage contract,  and  such  contract  was  not  alleged  in  the  declaration — 
Held,  that  the  defendant  must  proceed  by  exception  to  the  form  and  not 
by  demurrer.  Walker  v.  the  Mayor,  d'c,  of  the  Toicn  of  Sorel,  5  R.  L.  66, 
Q.  B.  1866. 

13.  Want  of  authorization  of  a  married  woman,  party  to  an  action,  can 
only  be  invoked  by  preliminary  exception  and  not  by  demurrer.  Antaya 
et  vir,  V.  Dorge  et  al.,  6  B.  L.  727,  8.  C.  1873.  Bee  Fisk  v.  Stevens,  6  L. 
N.  335,  Q.  B.  1883. 

14.  Where,  in  a  writ  and  declaration,  it  was  alleged  that  the  female 
plaintiff  was  duly  authorized  by  her  husband,  party  to  the  action — Held, 
that  an  exception  to  the  form  did  not  lie  calling  in  question  such  author- 
ization.   Levy  et  vir  v.  Plamondon  et  aL,  17  L.  C.  J.  75,  6.  C.  1873. 

16.  Where  the  female  defendant  was  described  in  the  declaration  as 
being  separate  as  to  property  from  her  husband,  and  she  pleaded  that  she 
was  not  separate  as  to  property,  and  the  plaintiff  moved  that  that  portion 
of  the  plea  should  be  struck  out  on  the  ground  that  it  should  have  been 
pleaded  by  exception  to  the  form,  the  motion  was  dismissed.  Wheeler  et 
al.  V.  Burkitt  et  al,,  4  L.  C.  J.  309,  S.  C.  1860. 

16.  Action  to  recover  £20,000  balance  alleged  to  be  due  on  advances  for 
building  of  ships,  brought  in  the  name  of  the  sole  and  surviving  partner, 
and  of  the  wife  or  widow  of  the  creditor  deceased,  as  his  executrix,  under 
his  will.  Demurrer  on  the  ground  that,  inasmuch  as  it  appears  by  the 
declaration  that  the  quality  of  executrix  claimed  by  one  of  the  plaintiffs 
accrued  to  her  under  the  laws  of  a  foreign  country,  the  declaration  should 
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have  shown  what  her  righto  were  as  exeontrix  in  that  oonntry — Held^ 
reversing  the  jadgment  of  the  Court  helow,  that  the  action  was  rightly 
hronght,  and  also  that  the  grounds  of  the  demurrer  ought  to  have  been 
urged  by  exception  to  the  form.  Orainger  et  al.  v.  Park,  10  L.  C.  R. 
350,  Q.  B.  1860. 

17.  In  an  action  by  an  heir  for  a  debt  due  to  his  ancestor,  the  death  of 
the  latter  must  be  alleged  in  the  declaration,  and,  if  it  be  not,  the  action 
upon  an  exception  to  the  form  will  be  dismissed.  Ro$9  v.  ITyae,  S  Rev. 
de  L6g.  88,  K.  B.  1820. 

18.  In  an  action  by  a  railway  against  a  stockholder  for  calls  upon  the 
stock — Held,  to  be  sufficient  for  the  plaintiffs  to  state  in  the  caption  of 
the  declaration  that  they  were  a  body  pohtic  and  corporate,  without  a 
special  allegation  to  that  effect,  and  that  the  proper  mode  of  raising  such 
an  objection  is  by  exception  to  the  form,  and  not  by  demurrer.  The  St, 
Lawrence  and  Ottawa  Grand  Junction  Railway  v.  Frothingham  et  aL,  6  1*. 
C.  B.  140,  S.  C.  1855. 

19.  A  firm,  originally  composed  of  two  partners,  admitted  a  third. 
The  change  was  not  registered,  and  the  firm  was  sued  as  if  composed  of 
the  first  two  partners  only.  Service  was  made  at  the  place  of  business 
of  the  new  firm — Held,  that  the  plaintiffs  were  entitled  to  amend  the 
writ  by  inserting  the  name  of  the  new  partner,  and  an  exception  to  the 
form  pleaded  by  the  new  member  of  the  firm  when  thus  brought  into  the 
case  was  dismissed.  The  E<utem  Townships  Bank  v.  Morrill,  1  Legal 
News  80,  Q.  B.  1877. 

20.  In  an  action  of  damages  for  libel  brought  against  three  persons, 
described  as  "all  of  the  City  of  New  York,  mercantile  agento,  co-partners 
canying  on  business  in  the  City  of  Montreal,  under  the  name,  style  and 
firm  of  "R.  G.  Dun  A  Co.,"  exceptions  to  the  form  were  filed  by  two  of 
the  defendante  on  the  ground,  among  other  things,  that  the  service  of 
process  was  insufficient  and  irregular,  inasmuch  as  it  had  been  made  at 
the  office  of  the  defendants  in  Montreal,  and  that  the  defendants  were 
entitled  to  be  served  personally,  or  at  their  domicile,  the  exception  was 
i¥>i^.iTT^in<yl,  and  the  action  dismissed  with  oosto.  McDonald  v.  Dun  et  aX., 
1%  L.  C.  B.  8i5,  8.  G.  1862. 

21.  Two  defendante  cannot  by  exception  to  the  form  filed  by  them 
jointly  plead  causes  of  nullity  applicable  to  only  one  of  them.  The  Union 
Bank  of  Lower  Canada  v.  McDonald  et  aZ.,  19  L.  G.  J.  275.  8.  G.  1875. 

22.  Where  the  words  "Province  of  Canada"  were  used  instead  of 
"  Dominion  of  Canada  " — Held,  that  the  former  was  sufficient,  and  the 
Court  would  understand  that  thereby  was  meant  the  heretofore  Province 
of  Canada.    Milligan  v.  Mason,  17  L.  C.  J.  159,  8.  C.  R.  1872. 

23.  It  is  no  groimd  for  an  exception  to  the  form  that  the  sheriff  did  not 
certify  the  copy  of  the  writ  of  summons  which  was  served  on  the  defen- 
dant.   Wilton  V.  Arnold,  8  Bev.  de  L^.  195,  K.  B.  1817. 
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24.  Where  the  plaintifiF  omitted  to  certify  the  oopy  of  the  declaration 
served  upon  the  defendant,  and  the  defendant  filed  an  exception  to  the 
iorm-^Heldy  that  the  exception  would  lie,  and  that,  although  the  bailiff 
had  returned,  that  he  had  served  a  true  and  certified  copy  of  the  declara- 
tion on  the  defendant,  it  was  not  necessary  to  inscribe  en  faux  against 
the  return,  it  being  apparent  from  the  copy  admitted  by  the  plaintiff  to 
be  the  copy  served,  that  it  never  was  certified.  Scantlion  v.  Barthe,  8  L. 
C.  J.  138,  S.  C.  1864. 

25.  An  exception  to  the  form  which  states  that  no  proper  service  has 
been  made  upon  the  defendant  is  not  libelled  as  required  by  law,  inas- 
much as  it  did  not  state  the  particulars  of  the  defect  in  the  service  which 
is  complained  of,  and  such  exception  to  the  form  should  be  dismissed. 
Beau/ay  v.  Peek,  20  L.  C.  J.  182,  Q.  B.  1876. 

26.  Where,  in  a  declaration,  the  amount  demanded  was  expressed  in 
figures — Heldf  that  an  exception  to  the  form  would  lie,  and  the  action  be 
dismissed  on  such  exception,  though  not  appealable.  Rivet  v.  Poisson^  11 
L.  C.  R.  498,  B.  C.  1861. 

27.  The  defect  of  insufficient  delay  upon  the  service  of  process  ad 
retpondendum  may  be  pleaded  by  exception  to  the  form.  Hunter  v. 
Dagenaiiy  3  Rev.  de  L4g.  72,  K.  B.  1818 ;  Irvine  et  al,  v.  PerraulU  3  Bev. 
de  L6g.  72,  K.  B.  1819. 

28.  An  exception  to  the  form,  based  on  the  fact  that  at  the  time  of  the 
service  on  the  defendant  the  bailiff  did  not  inform  the  latter  of  the  con- 
tents of  the  papers  served,  will  be  dismissed  on  motion  to  that  effect,  as 
the  Ordinance  on  which  such  formality  is  based  is  obsolete.  DelorinUer 
V.  Hurtubite,  9  L.  C.  J.  280,  O.  0. 1866. 

29.  A  defendant  has  a  right  to  object  by  exception  to  the  form  to  the 
sufficiency  of  the  return  made  upon  process  ad  respondendum,  but  he 
cannot  plead  that  no  return  has  been  made.  Jonea  et  al.  v.  Morin,  8  Bev. 
de  Lig.  72,  K.  B.  1812. 

80.  Matter  essential  omitted  is  the  subject  of  a  demurrer,  but  matter 
essential  imperfectly  stated  is  the  subject  of  an  exception  to  the  form. 
Wagner  v.  Farran,  3  Bev.  de  L4g.  196,  K.  B.  1811. 

81.  And  held,  in  another  case,  that  where  matter  essential  is  merely 
imperfectly  alleged  and  not  entirely  omitted,  the  defendant  should  attack 
the  declaration  by  an  exception  to  the  form  and  not  by  demurrer.  Walker 
et  vir  V.  The  Corporation  of  Sorel,  2  L.  C.  L.  J.  22,  Q.  B.  1866. 

32.  An  exception  to  the  form  in  which  it  is  alleged  that  the  contents  of 
a  paper  writing,  purporting  to  be  a  copy  of  a  declaration,  are  different 
from  the  contents  of  the  original  declaration,  and  are  disconnected,  abeurd 
and  imintelligible,  is  sufficient.  Doutre  v.  The  Montreal  and  By  town  Rail- 
way Company,  6  L.  G.  R.  98,  8.  G.  1854. 
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83.  In  an  action  against  an  endorser  of  a  note  of  hand,  the  omission  to 
set  up  the  protest  in  the  declaration  oan  only  be  taken  advantage  of  by 
exception  to  the  form  or  special  demnrrer.  Jone$  v.  Peliuon^  2  Bev.  de 
L^.  28,  K.  B.  ft  3  Bev.  de  L6g.  72,  E.  B.  1818. 

34.  A  breach  of  contract  insufficiently  alleged  mast  be  pleaded  by 
exception  to  the  form.  Pacaud  v.  Hooker,  2  Bev.  de  L6g.  207,  E.  B. 
1811. 

If  the  breach  of  contract  be  imperfectly  alleged  in  the  declaration  an 
exception  to  the  form  is  the  proper  plea,  bat  if  the  breach  is  not  at  all 
alleged,  advantage  may  be  taken  of  the  omission  by  demnrrer.  Waffner 
€t  oZ.  V.  Farrxtn,  3  Bev.  de  L^.  195,  E.  B.  1811. 

35.  The  allegations  of  an  affidavit  upon  which  an  attachment  before 
judgment  has  issued  may  be  contested  or  denied  by  means  of  an 
exception  to  the  form.  Giroux  v.  Gareau  dt  O'Brien,  8  L.  C.  J.  164,  S.  G. 
1864. 

36.  Where  an  affidavit  in  an  attachment  before  judgment  was  attacked 
by  exception  to  the  form  on  the  ground  that  the  allegations  in  the 
affidavit  were  false — Held,  reversing  the  decision  of  the  Superior  Court, 
that  the  exception  was  the  proper  proceeding  and  must  be  maintained. 
Le$li€  et  al.  v.  The  MoUaru*  Bank,  8  L.  C.  J.  1.  d  12  L.  C.  B.  265,  Q.  B. 
1861. 

But  see  poet,  Art.  819. 

37.  And  where  the  defendant  pleaded  a  cumulation  of  actions  by 
exception  to  the  form,  the  pleading  was  held  to  be  bad,  and  the  exception 
was  dismissed.    HuiUer  v.  Dorwin,  1  L.  G.  J.  287,  S.  G.  1857. 

38.  To  an  irregular  incidental  demand  exception  may  be  taken  by 
exception  to  the  form.  Turner  v.  Whitfield,  3  Bev.  de  L4g.  196,  E.  B. 
1811. 

39.  A  petition  in  nullity  of  an  adjudication  filed  by  a  plaintiff  to  a  sale 
of  immovables,  will  be  dismissed  on  an  exception  to  the  form  filed  by  the 
adjudieakUre  on  the  ground  that  he  is  not  a  party  to  the  inatancey  and 
that  he  could  not  legally  be  brought  into  the  case  by  a  notice,  such  notice 
being  in  the  following  terms  :  '*  To  John  Boston,  Esquire,  sheriff  for  the 
"  district  of  Montreal ;  William  Brewster,  defendant,  and  James  Haldane, 
"  adjydiealaire.  Gentlemen, — Take  notice  of  the  above  petition,  which 
"  will  be  presented  to  the  Judge  of  the  said  Superior  Gourt,  sitting  the 
"  court,  on  Friday,  the  27th  AprU  instant,  at  half  past  ten  o'clock,  or  so 
"soon  thereafter  aa  counsel  can  be  heard."  Jo$eph  v.  Brewster,  et  al.  dt 
Haldane,  6  L.  C.  B.  486,  S.  G.  1856. 

40.  Where,  between  the  issue  and  the  service  of  the  writ,  the  jurisdic- 
tion, of  the  court  was  taken  away  by  the  erection  of  a  new  district — Held, 
that  even  if  the  plaintiff  had  no  right  to  serve  the  writ,  proceedings 
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Bhonld  have  been  attacked  by  an  exception  to  the  form  and  not  by  a  de- 
clinatory exception  as  had  been  done.  Monty  v.  JSiitter,  8  L.  C.  J.  36,  S. 
G.  1858. 

41.  Where  the  evidence  on  a  preliminary  exception  ia  identical  with 
that  which  must  arise  on  the  merits,  it  will  still  be  allowed.  Lamb  (t 
Brewster  et  al,  v.  Conners  et  al.,  5  B.  L.  581,  S.  G.  1878. 

42.  An  exception  to  the  form  cannot  be  received  after  a  motion  for 
appeal :  every  motion  is  an  act  of  submission  to  the  jurisdiction  of  the 
court  and  consequently  a  waiver  of  all  objections  to  the  form  of  the  sum- 
mons, and  a  motion  for  particulars  admits  the  sufficiency  of  the  declara- 
tion.   Monroe  et  al.  v.  LalihertJ,  8  Rev.  de  L6g.  71,  K.  B.  1810. 

43.  Where  to  an  action  against  a  corporation  three  individuals  appear- 
ed and  filed  an  exception  to  the  form  as  being  the  parties  at  whose  office 
the  writ  and  process  were  served — Heldy  that,  not  being  the  parties  to  the 
suit,  they  could  not  appear  and  plead  as  they  had  done,  and  the  exception 
was  dismissed.  OrinUm  v.  The  Montreal  Ocean  Steamship  Company ,  1  L. 
G.  J.  84.  S.  C.  1857. 

Vide  The  Exchange  Banky,  Napper  et  al.,  ante,  Art.  88. 

44.  On  a  motion  to  dismiss  an  exception  to  the  form — Held,  that  the 
merits  of  such  an  exception  could  not  be  brought  before  the  court  by 
motion.    Clark  et  cU,  y.  Clark  et  ux,,  1  L.  G.  J.  99,  B.  G.  1857. 

46.  An  exception  to  the  form  will  be  dismiflBed  upon  motion,  and  held 
to  be  not  served,  if  the  copy  left  with  the  plaintiff  bears  a  different  num- 
ber from,  and  is  not  an  exact  copy  of,  the  original  filed,  McMillan  v. 
Buchanan  et  al,,  17  L.  G.  J.  18,  Q.  B.  1878. 

46.  Where  in  a  motion  to  dismiss  an  exception  to  the  form,  the  plain- 
tiff urged,  amongst  other  things,  that  it  was  endorsed  with  a  wrong  num- 
ber— Held,  that  the  exception  would  not  be  dismissed  on  that  ground,  as 
the  proper  number  was  not  required  on  pain  of  nullify,  but  only  to  facili- 
tate the  proceedings.    Leslie  v.  Fraser,  15  L.  G.  B.  48,  8.  G.  1864. 

47.  An  exception  to  the  form  containing  erasures  and  marginid  notes 
which  were  not  referred  to  at  the  bottom  of  the  paper  was  held  neverthe- 
less to  be  good.    Blackiston  v.  Rosa,  10  L.  G.  B.  899,  8.  G.  1860. 

48.  Where  the  plaintiff  made  a  motion  to  reject  an  exception  to  the 
form  as  not  filed  within  the  proper  delays,  and  afterwards  answered  the 
exception  in  law  without  reserve  of  the  motion-^He2d,  that  the  answer 
was  a  waiver  and  d/sistement  of  the  motion.  Copland  et  aL  v.  Cauehon  et 
al.,  14  L.  G.  J.  242,  G.  G.  1869. 
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49.  Where  an  exception  to  the  form  had  been  fUed  to  plaintiff's  action 
—Hdd,  that  the  plaintiff  might  plead  new  facts  in  estoppel  to  such  ex- 
ception, but  that  the  merits  of  such  estoppel  could  not  be  heard  upon 
motion.  The  Baccn  Fire  and  Life  Insurance  Company  of  London  v.  Whyd- 
don,  1  L.  C.  J.  178,  8.  C.  1857. 

50.  Two  persons  sned  in  their  joint  quality  (as  joint-tutors,)  may  by 
one  exception  to  the  form,  plead  matters  applicable  separately  to  one  or 
the  other  defendant.    Court  v.  Caty  et  vir,  3  L.  B.  849,  8.  C.  1880. 

51.  A  defendant  sued  for  91t600  damages  cannot,  by  motion,  ask  for  a 
detailed  statement  thereof.  The  proper  procedure  is  an  exception  to  the 
fonn.    RMaume  et  al.  v.  PanneUm  et  al.,  9  B.  L.  594,  Q.  B.  1879. 

5S.  A  woman  sued  as  a  widow,  pleaded  and  proved  that  prior  to  the 
institution  of  the  action  she  had  re-married.  The  action  was  dismissed. 
Dynes  v.  Falardeau,  6  Q.  L.  B.  848,  C.  G.  1880. 

53.  A  defendant  sned  for  a  penalty  under  31  Vic.  c.  25,  s.  37  (Que.)  by 
s  plaintiff  who  brings  the  action  in  his  own  name,  instead  of  suing  as 
well  for  the  Crown  as  for  himself,  shoidd  set  up  the  defect  by  demurrer 
sod  not  by  exception.    Anders  v.  Hagery  6  L.  N.  98,  8.  C.  1883. 

54.  A  defendant  sued  on  an  authentic  deed  cannot  complain  if  she 
is  named  in  the  writ  by  the  name  taken  in  the  deed.  Hudon  et  al,  ▼. 
Painekaud  et  al.,  6  L.  N.  107,  8.  G.  1883.    8ee  Art.  49,  No.  10,  ante. 

55.  If  the  allegations  of  the  demand  are  vague  or  insufficient,  the  defen- 
dant should  meet  it  by  an  exception  to  the  form  and  not  by  a  plea  to  the 
merito.    Bireh  v.  Desjardins,  11  B.  L.  468,  8.  G.  B.  1882. 

56.  As  a  rule,  defects  in  the  procedure  which  entail  nullity  can  alone 
be  attacked  by  exception  to  the  form.  A  succinct  relation  of  the  facts  is 
all  that  is  required  of  the  plaintiff ;  and  where  he  alleges  an  agreement 
with  a  corporation,  he  need  not  give  the  name  of  the  agent  with  whom  he 
dealt.    Qeorge  v.  The  Canadian  Pacific  Ry.  Co,  12  B.  L.  627,  8.  G.  1884. 

57.  An  exception  was  dismissed  which  urged  that  the  stamps  on  the 
writ  had  not  been  cancelled  and  that  the  bailiff's  return  did  not  particu- 
larize the  hour  of  the  service  further  than  by  saying  it  was  between  two 
and  three  o'clock  in  the  afternoon.  Httdon  et  al,  v.  Painchaud  et  aL^  6 
L.  N.  107.  8.  C.  1888. 

117«  The  plaintiff,  upon  an  exception  to  the  form,  as 
well  as  at  any  other  time  before  judgment,  may  by  leave  of 
the  conrt,  amend  either  the  writ  or  the  declaration,  on 
payment  of  such  costs  as  the  court  determines.  G.  S.  L.  G. 
c.  88,  B.  s.  67. 
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1.  A  declaration  cannot  be  so  amended  as  to  change  the  nature  of  the 
action. 

An  amendment  whereby  the  plaintiff  would  set  up  a  promissory  note 
as  an  acknowledgment  of  a  loan,  wquld  change  the  nature  of  the  action 
which  had  been  brought  for  the  recovery  of  the  amount  of  the  loan. 
Venner  v.  Seguy  et  aX„  4  Q.  L.  R.  6,  8.  C.  1878. 

2.  Where  an  amendment  of  the  declaration  is  of  such  a  nature  as 
materially  to  alter  the  allegations  and  conclusions,  an  opportunity  of 
answering  the  declaration  as  amended  should  be  afforded  the  defendant, 
and  therefore  a  judgment  granting  a  motion  to  make  such  alterations  and 
pronouncing  finally  on  the  merits  of  the  cause  at  the  same  time,  will  be 
reversed.    Mantrait  v.  WiUiams,  22  L.  C.  J.  19,  Q.  B.  1877. 

3.  The  failure  to  state  in  the  writ  the  plaintiffs'  names  in  full,  and  the 
giving  a  wrong  name  to  the  defendant,  are  not  mere  irregularities  subject 
to  amendment,  but  absolute  nullities.  Parent  v.  Pacaxtdy  4  Q.  L.  R.  78, 
8.  O.  1878. 

4.  The  amount  of  costs  payable  on  the  amendment  of  a  declaration  is 
within  the  discretion  of  the  court.  Dtwust  v.  Desckamps,  4  L.  C.  R.  425, 
8.  C.  1854. 

5.  And  where  the  plaintiff  was  allowed  to  amend  his  declaration  during 
enqudte,  it  was  on  payment  of  costs  as  of  an  action  settled  at  the  stage  at 
which  the  action  then  was,  viz.,  after  inscription  for  enqu6te.  Syme  et  al. 
V.  Hewardy  6  L.  C.  J.  311,  8.  C.  1856. 

6.  A  plaintiff  on  being  allowed  to  amend  his  declaration  after  exception 
filed,  must  pay  the  full  costs  of  action.  Baudreau  v.  Richer^  6  L.  G.  R. 
474,  8.  C.  1866. 

7.  The  court  will,  if  demanded,  grant  a  motion  to  suspend  all  proceed- 
ings until  the  costs  are  paid.    MivilU  v.  Carofi,  3  Rev.  de  L6g.  392,  K.  B. 

1817. 

8.  Plaintiff  brought  a  hypothecary  action.  Defendant  pleaded  an  ex- 
ception based  on  expenditures.  Plaintiff  moved  to  amend  so  as  to  take 
personal  conclusions  against  defendant.  Motion  granted  on  payment  of 
$10  costs — defendant  being  allowed  to  plead  de  novo.  Heritable  Securities 
etc.  Ass.  V.  Racine,  2  L.  N.  309,  S.  C.  1879. 

9.  Where  plaintiff  was  allowed  to  amend  his  declaration  on  payment  of 
$10,  defendant  being  permitted  to  plead  de  novo,  and  the  latter  declared 
he  did  not  wish  to  do  so,  and  judgment  then  went  for  plaintiff,  costs  of 
contestation  were  allowed  the  latter.  ArchaTnbault  v.  Pangman,  2  L.  N. 
246.  8.  C.  R.  1879. 

10:  Plaintiff  was  allowed  to  amend  his  demand  after  a  jury  trial  had 
been  had  and  a  verdict  rendered  which  was  reversed  in  appeal,  upon  pay- 
ment of  the  costs  of  contestation,  including  those  of  the  jury  trial.  Rolland 
V.  Citizens  Ins.  Co  ,  2  L.  N.  182,  8.  C.  1872. 
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11.  Where  action  is  brought  in  one  district  for  libel  committed  in  ano- 
ther, and  defendant  excepts  to  the  jnrisdiction,  plaintifiF  will  not  be 
allowed  to  amend  by  allegixig  publication  in  the  district  where  the  suit 
was  brought  until  the  exception  is  disposed  of.  SMeal  v.  La  Cie  d*  Im- 
primerie  de  QtUbee,  4  L.  N.  414,  2  Q.  B.  B.  57,  Q.  B.  1881. 

12.  In  an  action  for  damages,  plaintiff  will  not  be  allowed  to  amend 
the  writ  and  declaration  after  plea  fyled.  Lamarche  y.  Blanchard,  10  B. 
L.  678,  G.  C.  1880. 

18.  The  Court  may  after  the  filing  of  an  opposition  to  annul,  allow  the 
writ  of  execution  and  minutes  of  seizure  to  be  amended  by  inserting  the 
Christian  names  of  defendant.  Three  Rivers  v.  Major,  II  B.  L.  288,  Q.  B. 
1881. 

And  see  Art.  53  ante  and  Art.  820  post. 

118*  If  the  copy  of  the  writ  or  of  the  declaration  is  in- 
correct, or  different  from  the  original,  the  plaintiff  may, 
upon  leave  of  the  court,  and  on  payment  of  costs,  furnish 
the  defendant  with  a  correct  copy.  2  L.  G.  B.  110. 

1.  Where  an  exception  to  the  form  has  been  filed  on  the  ground  that 
the  copy  of  the  declaration  served  on  the  defendant  was  not  certified, 
and  the  plaintiff  has  obtained  permission  of  the  court  to  serve  a  properly 
oertified  copy  on  payment  of  costs,  the  defendant  cannot  proceed  any 
further  with  his  exception.  MdUeUe  v.  Tremblay,  14  L.  C.  J.  209,  S.  0. 
1869 ;  see  ThMen  v.  WadleigK  1 Q.  B.  B.  800,  under  Art.  1116  post. 

2.  If  the  defendant  appears,  the  non-service  of  the  copy  of  the  decla- 
ration will  only  authorize  the  defendant  to  move  for  a  copy,  and  the  right 
to  plead  should  date  from  the  day  of  service  of  such  copy.  Montminy  v. 
Tappin,  8  Bev.  de  L^.  808,  K.  B.  1820. 

3.  The  court  aUowed  the  plaintiff  to  serve  a  correct  copy  of  the  writ  in 
a  caae  where  the  first  copy  erroneously  showed  the  original  writ  to  have 
been  signed  by  the  attorney  instead  of  by  the  prothonotary.  Bourdon  et 
tfir  V.  Pieard  et  al.,  11  B.  L.  649,  27  L.  C.  J.  189,  6  L.  N.  176,  S.  C.  B. 
188S. 

119«  Nullities  in  the  writ  or  service,  and  informalities  in 
the  declaration,  are  waived  by  the  appearance  of  the  defen- 
dant and  his  failure  to  take  advantage  of  them  within  the 
delays  prescribed.    C.  P.  C.  176. 

7  p.c.c.p. 
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1.  Where  the  defendant  had  left  the  Province  before  the  aervioe  of  the 
writ  whioh  was  made  at  his  last  domicile,  and  appearance  was  filed  for 
him  by  an  attorney — Held,  that  snch  appearance  covered  the  irregularity 
of  service,  and*  all  proceedings  had  afterwards  by  the  plaintiff  ex  parte 
who  called  in  the  defendant  by  advertisement  and  ignored  the  appearance, 
were  null,  and  must  be  set  aside.  McKercher  v.  Simpson^  6  L.  G.  B.  311, 
Q.  B.  1866. 

2.  Where  a  real  action  was  brought  in  a  different  district  to  that  in 
which  the  immoveable  in  question  was  situated — Held,  that  an  appear- 
ance by  a  defendant  without  pleading  to  the  form  or  to  the  merits  of  the 
action  was  a  waiver  of  an  exception  to  the  jurisdiction.  Whyte  e»  qual.  v. 
Lynch,  et  oZ.,  17  L.  C.  J.  76,  8.  G.  1870. 

8.  The  appearance  of  the  defendant  without  pleading  a  defect  in  the 
service  of  the  sxmimons  is  a  waiver  of  the  irregularity.  BJlanger  v.  Per- 
rault,  8  Bev.  de  L6g.  850,  K.  B.  1817. 

4.  If  the  notice  endorsed  on  the  declaration  be  irregular,  the  irregularity 
is  cured  by  the  appearance  on  the  return  day,  notwithstanding  an  excep- 
tion to  the  form.  Chamberland  v.  Baymand,  8  Bev.  de  L6g.  195,  K.  B.  1820. 

5.  Where  the  Court,  on  the  point  of  rendering  judgment,  perceived 
that  there  was  no  writ  in  the  record  and  no  evidence  of  summons,  but  the 
defendant  had  appeared — Held,  dismissing  the  dAib^^,  that  though  the 
defendant  by  his  appearance  had  the  right  to  waive  a  want  of  service, 
still  it  is  necessary  that  a  writ  of  summons  should  have  issued,  and  that 
it  should  appear  so  by  the  record,  in  order  to  give  jurisdiction  to  the 
Gourt.     Taylor  v.  S/rUcal  et  al„  8  L.  C.  J.  58,  8.  C.  1858. 


SBCTION  IV. 

OF     DILATORY     EXCEPTIONS     AND    SPECIALLY     OF     ACTIONS     IN 

WARRANTY. 

130«  The  defendant  may  stay  the  suit  by  dilatory  ex- 
ception : 

1.  If  the  delays  to  which  he  is  entitled  for  the  purpose 
of  making  an  inventory  and  deliberating,  whether  as  heir, 
or  legatee,  or  in  the  ease  of  community  of  property,  have 
not  expired ; 

2.  If  he  has  a  right  to  demand  security  from  the  plain- 
tiff, or  the  execution  of  some  precedent  obligation ; 
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8.  When  the  plaintiff  contravenes  the  rule  that  the  par- 
ties should  remain  in  their  respective  positions  until  these 
are  changed  by  judicial  authority ; 

4.  When  the  defendant  has  a  right  to  exercise  a  recourse 
in  warranty  against  a  third  party  ; 

5.  When  he  has  a  right  to  demand  the  discussion  of  the 
principal  or  original  debtor ; 

6.  When  the  plaintiff  has  joined  in  his  action  several 
claims  which  are  incompatible,  or  susceptible  of  different 
modes  of  trial ;  and  in  such  case  the  defendant  cannot  be 
bound  to  defend  the  action  until  the  plaintiff  has  declared 
his  option ; 

7.  If  the  plaintiff  does  not  reside  in  the  Province,  and  a 
power  of  attorney  from  him  is  not  produced  ; 

8.  If,  in  the  case  of  an  indivisible  right  or  claim,  all  the 
parties  interested,  and  whose  presence  is  necessary,  are  not 
made  parties  to  the  suit. 

1  Kg.  166,  170,  178,  179,  188,  197,  200 ;  Pothier  Proc. 
28,  29;  Ord.  1667,  tit.  viii..  Arts.  1,  2 ;  tit.  ix.  Art.  2 ;  C. 
P.  C.  174 ;  C.  P.  L.  152,  822. 

1.  In  an  action  for  the  payment  of  the  price  of  a  lot  of  land,  the  fulfil- 
ment of  the  condition  that  the  vendor  shoold  fnmiBh  to  the  purchaser, 
within  one  year,  the  letters  patent  from  the  Crown  which  constitute  the 
former's  title,  was  a  "  precedent  obligation,"  and  the  non-execution  of 
the  same  was  properly  pleaded  by  dilatory  and  not  by  temporary  excep- 
tion.   Bauehard  v.  Thivierge,  4  Q.  L.  B.  162,  8.  G.  1878. 

2.  On  an  action  for  thirty -six  doUars,  balance  of  salary  claimed  by  the 
plaintiff,  a  clerk — Held,  on  a  dilatory  exception  by  the  defendant,  l^^at 
where  the  derk  has  collected  money  for  his  employer,  for  which  he  has 
not  sooounted,  the  defendant  is  entitled  to  a  stay  of  proceedings  until  such 
aocoant  be  rendered.    Thampttm  vt  Bcurget,  17  L.  C.  B.  269,  C.  C.  1867. 

3.  That  costs  due  on  a  former  action  are  not  paid  cannot  be  pleaded  by 
exception,  but  a  motion  to  stay  proceedings  will  be  allowed,  if  it  appear 
that  the  former  action  was  for  the  same  cause,  and  was  heard  upon  the 
merits.    Chartier  ▼.  MeLeiih,  3  Bev.  de  L6g,  70,  E.  B.  1821. 

4.  Non-payment  of  ooeta  in  a  former  action  cannot  be  the  subject  of 
a  dilatory  or  peremptory  exoeption.  Bobiehaud  ▼.  Fnuer,  8  Bev.  de  L4g. 
71,  K.  B.  1817. 
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See  cases  ander  Art,  458,  post. 

5.  Where  a  defendant,  sued  for  the  price  of  an  immovable  which  he 
had  parohased,  and  which  was  burdened  with  a  hypothec,  pleads  his 
right  to  have  such  hypothec  discharged  before  being  compelled  to  pay,  he 
must  do  so  by  a  dilatory  exception  and  not  by  a  peremptory  one.  Gram- 
mant  v.  Lemire,  5  B.  L.  67,  C.  C.  1873  ;  Wainwrigkt  et  ux.  v.  The  Mayor, 
etc.,  of  Sorelf  5  B.  L.  668,  S.  C.  1874. 

6.  Where  a  suit  was  pending  in  the  Admiralty  against  certain  goods 
seized  as  forfeited,  and  an  action  of  trespass  was  bronght  against  the 
seizors  for  illegal  seizore — Held,  that  the  defendants  were  entitled  to  cm 
exception  dilatoire  to  stay  the  proceedings  until  the  first  action  was 
decided.    Hartshorn  et  al.  v.  Scott  <t  SomervilU,  P.  B.  5,  K.  B.  1810. 

7.  A  foreign  plaintifiF  is  not  bound  to  give  notice  of  the  filing  by  him  of 
a  power  authorizing  his  attorney  ad  litem  to  act  for  him,  in  order  to  save 
himself  from  costs  of  an  exception  dUatoire,  The  Bank  of  Commerce  v. 
Papineau,  20  L.  G.  J.  906,  8.  G.  1876. 

8.  A  power  of  attorney  may  be  demanded  when  the  plaintiff,  a  foreigner, 
ottntests  an  opposition.  Baltxar  et  al,  v.  Qrewing  et  al,  db  Hutchieon  et 
vir,  18  L.  C.  J.  297,  8.  G.  1869. 

9.  Where  the  power  of  attorney  is  not  filed  before  the  exception  de> 
manding  it,  costs  will  be  allowed  defendant.  Weeteott  et  vir  v.  Archam- 
bauU  et  al.,  21  L.  G.  J.  807,  8.  G.  1877, 1  Legal  News,  211. 

10.  Where  the  plaintiff  resides  out  of  the  Province  of  Quebec,  and  fails 
to  furnish  security  for  costs  and  the  power  of  attorney  required  by  the 
Gode  of  Procedure,  the  defendant  may,  by  a  declinatory  exception,  have 
all  further  proceedings  stayed  until  such  security  and  procuration  are 
furnished.    Calvin  et  al,  v.  Bertrand,  17  L.  G.  J.  226,  G.  G.  1878. 

11.  When  security  for  costs  is  claimed  by  exception,  the  costs  thereof 
will  be  reserved  to  abide  the  issue  of  the  suit.  AMn  v.  Hood,  21  L.  G.  J. 
47,  8.  G.  1877.  Symet  et  vir  v.  Voligny,  1  Legal  News,  542,  8.  G.  1878,  22 
L.  C.  J.  246 ;  Martin  v.  Foley  et  al.,  2  L.  N.  182,  8.  G.  1879  ;  McLennan  y. 
Orange,  4  L.  N.  170,  8.  G.  1881. 

Vide  Art.  128  post. 

12.  The  plaintiff  brought  action  for  conventional  dower,  and  the  de- 
fendant called  in  the  actual  holders  of  the  property  on  which  the  dower 
was  claimed,  pretending  that  the  plaintiff  was  bound  to  proceed  in  tiie 
first  place  against  the  holders  of  such  portions  of  the  property  as  had 
been  alienated  last — Held,  that  such  an  exception  could  only  be  pleaded 
with  regard  to  oottomary  dower.  Benoit  v.  Tangnay  db  Tamgwa^  v. 
BoiUhillier,  I  L.  G.  J.  168,  8.  G.  1857. 
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13.  The  endoner  of  a  promiflsory  note,  sued  for  the  ftmotint  due  under 
it,  is  entitled  to  a  dilatory  ezoeption  to  enable  him  to  call  in  the  maker  of 
the  note  in  guarantee.    Beaulieu  v.  Demen,  6  B.  L.  344,  C.  C.  1874. 

14.  An  ezoeption  of  diacamion  which  fails  to  indicate  the  property  to 
be  diseossed,  or  to  allege  even  the  existenoe  of  property  liable  to  disoas- 
sum,  and  which  does  not  contain  an  offer  to  defray  the  expenses  of  dis- 
eofision,  and  is  not  accompanied  by  an  actual  deposit  of  funds  to  that  end, 
is  bad  in  law  aad  wiU  be  dismissed  on  demurrer.  Panton  et  al.  v.  Woods 
et  at.,  11  L.  C.  3. 168,  S.  C.  1866. 

15.  That  all  the  persons  who  ought  to  be  defendants  in  an  action  ex 
cotttraetu  are  not  parties  to  the  suit  is  rightly  pleaded  by  exception  peremp" 
toire  tgmporaire,  in  which  those  who  ought  to  be  joined  in  the  suit  must 
be  named.    Fnuer  et  al.  ▼.  Dunn  et  al.,  8  Rev.  de.  L^.  196,  E.  B.  1812. 

16.  The  benefits  of  division  and  discussion  cannot  be  allowed  if  they 
are  not  pleaded  by  dilatory  exception.  Tanguay  v.  Ducrowy  3  Bev.  de 
L^.  71,  K.  B.  1816. 

17.  An  action  may  be  instituted  against  a  security  or  caution  before  the 
diMossion  of  the  principal  debtor,  and  in  such  case  the  defendant  must 
allege  by  dilatory  exception  that  the  principal  debtor  should  be  first  dis- 
cmsed.    Potdevin  v.  Miville,  3  Bev.  de  L6g.  71,  E.  B.  1816. 

18.  On  an  exception  dilatoire  claiming  the  right  of  discussion,  the  ex- 
dpient  is  bound  to  advance  to  the  plaintiff  such  sum  of  money  as  may 
be  necessary  to  pay  the  expenses  of  discussion.  OautMer  v.  Morieette,  3 
Bev.  de  L^.  71,  E.  B.,  1821. 

19.  In  a  commercial  matter  if  it  appear  in  an  action  of  assumpsit  that 
the  plaintiff  has  a  partner  who  is  a  party  to  the  contract  and  is  not  a 
party  to  the  suit,  the  action  will  be  dismissed,  although  the  defendant 
faas  not  pleaded  such  fact.    Pozer  et  al.  v.  Clapham,  8.  B.  122,  E.  B.  1817. 

20.  A  dilatory  exception  to  call  in  a  garant  formel  must  show  that  the 
excipient  is  within  the  delays,  and  that  he  has  taken  the  necessary  steps 
to  call  in  his  garenU.    Belle  v.  Dolan,  20  L.  C.  J.  302,  S.  C.  1876. 

21.  Where  an  hypothecary  action  was  brought  against  a  third  holder 
—Held,  that  he  might  validly  plead  the  exception  of  discussion,  notwith- 
■tending  the  mortgage  sued  on  was  a  special  mortgage,  but  that  he  had 
no  right  to  claim  to  hold  the  property  until  his  improvements  and  ameliora- 
tions had  been  paid  for  Price  v.  NeUon  (0  MacKay,  2  L.  G.  B.  465,  S.  G. 
1861. 

23.  In  an  action  against  sureties  on  a  bail  bond  in  appeal,  the  question 
M  to  the  necessity  of  discussing  the  property  of  the  principal  debtor 
o*H^  not  to  be  raised  by  demurrer,  but  by  an  exception  de  discuesum. 
Thorn  V.  McLennan  et  al.,  9  L.  G.  B.  408,  8.  G.  1868. 
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23.  Where  the  defendant  pleaded  the  diacnuionof  the  prinoipal  debtor 
by  a  peremptory  exception  en  droit  temporaire — Held,  that  such  a  plea 
Bhoald  be  urged  by  dilatory  exception.  Noad  et  al.  y.  Vcn  Exter,  6  L.  G.  J. 
102,  8.  G.  1860. 

24.  In  revendioation  of  inunovaUe  property,  if  the  defendant  holds 
the  estate  demanded  merely  as  a  tenant,  he  must  plead  the  fiust  by  dila- 
tory exception  and  set  forth  the  name  and  residence  of  the  proprietor. 
Clement  v.  Hamel,  8  Bev.  de  Ug,  71,  E.  B.  1817 ;  Dupui*  v.  Boumer^  27 
L.  G.  J.  889,  S.  G.  1888 ;  LawloT  y.  Cauchon  et  a!.  6  Q.  L.  R.  13 ;  S.  G. 
1876.  And  he  may  be  pnt  oat  of  the  case  before  the  lessor  is  called  in. 
Demen  v.  Samson,  8  Q.  L.  R.  845,  8.  G.  1882 ;  see  Letage  v.  Prudhomme, 
26  L.  G.  J.  213,  8.  G.  R.  1882. 

25.  A  dilatory  exception  founded  on  the  benefit  of  disonssion  claimed 
by  a  surety,  must  be  decided  before  proceeding  with  the  pleas  to  the 
merits,  and  the  proof  must  be  limited  to  the  facts  set  up  in  such 
exception.  Cunningham  et  al.  v.  Ferrie  et  al,,  2  Rev.  de  L6g.  169  Q.  B. 
1842. 

26.  And  where  the  defendant  pleads  by  exception  temporaire  that  he 
held  the  property  demanded  as  guardian  appointed  by  a  justice  of  the 
peace  and  prays  that  the  plainti£f*s  action  be  dismissed,  it  is  irregular. 
Pacaud  v.  Begin,  1  Rev.  de  L6g.  607,  E.  B.  1818. 

27.  And  held,  also,  that  he  could  only  stay  proceedings  until  the  person 
from  whom  he  derived  authority  to  keep  the  property  claimed  is  made  a 
party  to  the  suit,  and  his  exception,  therefore,  should  be  an  exception 
diUUoire.    Ih. 

28.  All  joint  owners  in  an  action  in  rem  must  be  joint  plaintiffs  in  the 
process  ad  respondendum.  Bellet  et  al,  v.  Allison,  3  Rev.  de  L6g.  805 
E.  B.  1818. 

29.  Go^partners,  parties  to  a  contract,  must  be  co-plaintiffs.  Morrogh 
V.  Huot,  2  Rev.  de  L6g  207,  E.  B.  1811. 

30.  And  where  a  landlord  took  an  attachment  in  revendioation  against 
a  piano  belonging  to  a  third  person,  after  it  had  been  removed  from  the 
house  of  his  tenant,  but  neglected  to  join  his  debtor  or  tenant  in  the 
action — Held,  that  the  action  must  be  dismissed.  Auld  v.  Laurent  et  al,, 
7  L.  G.  J.  49,  8.  G.  1868. 

81.  If  the  legal  interest  of  several  persons  who  are  parties  to  a  contract 
be  joint  they  must  join  in  an  action  which  in  form  is  ex  contractu, 
McLeUh  V.  Lees,  2  Rev.  de  L6g.  128,  E.  B.  1811. 

32.  An  exception  which  states  that  there  are  other  heirs  who  ought  to 
be  made  defendants  must  name  them,  aver  them  to  be  alive,  and  point 
out  their  residence.    Pag^  v.  Carpentier,  8  Rev.  de  L6g.  895,  E.  B.  1810. 
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33.  To  an  action  against  several  heirs  it  is  not  a  valid  objection  that 
sU  of  them  have  not  been  made  parties  to  the  suit  if ,  during  the  progress 
of  the  sait,  they  have  been  made  parties  by  an  interlocutory  judgment  of 
the  ooort.     Viger  et  ux.  v.  Pothier,  8ta.  Rep.  894,  E.  B.  1830. 

34.  A  oomnlation  of  actions  shoold  be  pleaded  by  a  dilatory  exception. 
Belanger  v.  Desiardint,  3  Rev.  de  L6g.  70  K.  B.  1816.  M/thot  esqiial  v. 
Perrin  et  a/.,  5  R.  L.  695,  8.  C.  1874. 

35.  A  demand  for  damages  in  an  action  for  the  removal  of  an  encroach- 
ment npon  property  does  not  amoont  to  a  cnmnlation,  and  does  not 
vitiate  the  rest  of  the  action.  La  Corporation  de  St.  Martin  v.  la  Cotnpagnie 
de  Chemin  de  Fer  de  VUle  Jesus,  15  L.  C.  J.  106,  Q.  B.  1870. 

36.  The  plaintiff  brought  action  for  damages,  setting  up,  by  way  of 
declaration,  assault  and  battery  and  defamatory  language  and  throwing 
stones  with  intent  to  injure,  and  the  defendant  pleaded  by  way  of 
demurrer  that  the  declaration  contained  Several  causes  of  action  which 
oould  not  be  joined  in  the  same  suit,  and  asked  that  the  plaintiff  be  held 
to  choose  between  said  causes  of  action — Heldf  that  the  different  causes 
of  action  referred  to  were  not  contradictory  or  even  incompatible,  and 
were  properly  laid  in  the  declaration.  MHhot  esqual.  v.  Perrin  et  al,  5  R. 
L.  695,  8.  C.  1874. 

37.  There  is  no  incompatibility  between  the  allegation  of  a  verbal  lease 
and  an  account  for  use  and  occupation.  Hanower  v.  Wilkie,  1  L.  G.  L. 
J.  37,  Q.  B.  1865. 

88.  Where  the  plaintiff  by  his  declaration  (or  petition)  alleged  that  the 
person  elected  and  holding  the  position  of  mayor  of  Montreal  was,  at  the 
time  of  his  election,  disqualified  from  being  so  elected,  and  was  in  conse- 
quence illegally  occupying  the  position,  and  alleged  also  by  the  same 
declaration  that  the  election  in  question  was  null  and  void  for  reasons 
tiierein  stated,  and  asked  that  it  be  so  declared,  and  that  the  petitioner 
be  declared  duly  elected — Held,  on  dilatory  exception,  that  such  allega- 
tions and  conclusions  were  incompatible  with  each  other,  within  the 
meaning  of  the  provisions  of  the  Code  of  Procedure.  Beaudry  v.  Workman, 
13  L.  C.  J.  15  8.  C.  1869. 

39.  Where  the  plaintiff  by  his  declaration  set  up  a  deed  of  sale  by  him 
to  the  defendant  and  complained  of  the  defendant  for  having  encroached 
open  his  property,  asking  that  he  be  condemned  to  remove  such  encroach- 
ment, and  also  that  he  be  condemned  to  fill  up  an  excavation  which  he 
had  made  and  remove  the  trap-door,  and  to  lower  the  passage,  so  that  it 
could  be  conveniently  used,  and  to  pay  9250  damages — Held,  that  these 
conclusions  contained  three  different  and  incompatible  actions,  and, 
although  arising  out  of  a  deed  of  sale  from  him  to  defendant,  could  not 
be  joined.    Robertson  v.  Stuart,  18  L.  C.  R.  462,  8.  C.  1863. 

See  Alt.  15  ante. 
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40.  In  an  action  brought  to  recover  upon  a  policy  of  insoranoe,  the 
defendant  pleaded  by  dilatory  exception  that  a  tme  bill  had  been  found 
by  a  grand  jury  against  the  plaintiffi  and  was  still  pending,  charging  him 
with  arson  with  a  view  to  defraud  them,  the  defendants,  and  that  there- 
fore all  proceedings  in  the  case  must  be  stayed  and  suspended  until  the 
plaintiff  should  have  been  tried  upon  the  indictment — Heldf  that  the 
indictment  of  a  criminal  charge  against  the  plaintiff  could  not  operate 
as  a  suspension  of  the  proceedings  in  an  action  against  the  defendant. 
Maguire  v.  The  Liverpool  and  London  Fire  and  Life  Insurance  Company,  7 
L.  G.  R.  843,  8.  G.  1857. 

41.  Demolition  of  works  completed  may  be  demanded  in  a  petitory 
action.    Joyce  v.  Hart,  1  8.  G.  Bep.  831. 

42.  Where  a  suit  is  begun  by  a  capias  issued  upon  plaintiff's  affidavit, 
no  power  of  attorney  is  requisite.  McLaren  v.  Hallt  3  L.  N.  178,  8.  C. 
1879. 

48.  Security  for  costs  may  be  demanded  by  motion  as  well  as  by 
exception.  The  delay  to  file  a  dilatory  exception  based  on  the  ground 
that  plaintiff,  who  resided  out  of  the  Province,  had  not  produced  a  power 
of  attorney,  runs  from  the  date  of  security  being  entered  for  costs. 
Mitchell  V.  Flanagan,  6  Q.  L.  R.  295,  G.  G.  1880. 

44.  The  purchaser,  sued  for  an  instalment  of  the  purchase-money, 
properly  pleaded  by  temporary  exception  the  vendor's  default  to  discharge 
a  baillew  de  fonde  which  he  was  bound  by  the  sale  to  do.  Law  v.  Frothing- 
ham^  35  L.  G.  J.  173,  Q.  B.  1873. 

.45.  Where  defendant  has  obtained  cong4defaut  of  a  former  action  with 
costs,  he  may  by  petition  apply  to  have  proceedings  suspended  in  a  sub- 
sequent suit  until  such  costs  are  paid.  Moiean  v.  Bourgeois,  11 B.  L.  130, 
G.  G.  1871. 

46.  The  production  of  a  general  power  of  attorney  to  sue  for  the  re- 
covery of  debts  due  to  an  absentee  suffices,  and  it  is  not  necessary  that 
the  attorney  ad  litem  be  named  therein.  Ma^or  v.  Paris,  7  L.  N.  366, 
8.  G.  1884. 

47.  The  merits  of  a  dilatory  exception  cannot  be  decided  upon  a  motion 
to  reject  it,  such  motion  putting  in  issue  the  facts  alleged  in  the  plea. 
Bank  of  B,  N,  A,  v.  Whelan,  13  R.  L.  636,  8.  b.  1884.  See  Clark  et  al, 
V.  Clark  et  ux,  G.  P.  C.  116,  No.  44,  ante. 

48.  A  foreign  corporation  having  an  office  in  the  Province,  must,  on 
demand,  furnish  a  power  of  attorney  and  security  for  costs.  Singer  Manu- 
facturing Co.  V.  Beaueage,  8  Q.  L.  R.  354,  8.  G.  1883. 

49.  An  attachment  had  been  lodged  in  the  hands  of  defendant  in  an- 
other case  to  which  plaintiff  was  party,  and  defendant  prayed  (upon  being 
sued  for  debt)  that  proceedings  should  be  stayed  until  after  a  decision  on 
the  attachment.    Prayer  granted.    O^Halloran  v.  Barlow,  3  L.  N.  171, 

-  8.  G.  1880. 
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iai«  If  the  dilatory  exception  is  founded  upon  the  legal 
delay  for  making  an  inventory  and  deliberating,  the  delays 
for  pleading  to  the  action,  and  even  for  setting  up  other 
preUminary  pleas,  do  not  begin  to  run  against  the  defendant 
until  after  the  time  allowed  him  to  make  such  inventory 
and  to  deliberate.    Ord.  1667,  tit.  viii.,  art.  8. 

133«  If  the  defendant  has  warrantors  to  call  in,  he  may 
by  means  of  a  dilatory  exertion,  obtain  that  his  delay  to 
plead  to  the  action  be  not  computed  until  the  warrantors 
have  been  called  in  and  held  to  plead  to  the  merits. 

12S*  [The  delay  allowed  to  call  in  warrantors  is  eight 
days  after  service  of  the  principal  demand,  exclusive  of 
whatever  time  may  be  required  to  summon  the  warrantors 
pursuant  to  the  provisions  of  article  76.]  Ord.  1667,  tit. 
viii.  Art.  2. 

1.  The  delay  does  not  ran  daring  the  long  raoation.  Bank  of  B,  N,  A, 
Y.  WheUtn^  7  L.  N.  Bll ;  12  B.  L.  647,  S.  C.  1884.    See  Art.  468  post. 

124*  The  demand  in  warranty  must  be  special  and  con- 
tain a  summary  statement  of  the  grounds  upon  which  it  is 
made,  with  a  copy  of  the  principal  demand  and  of  the  plead- 
ings which  require  the  calling  in  of  the  warrantors.  Ibid. 
Art.  4. 

1.  Where  the  writ  had  issned  nnder  the  same  nmnher  and  the  same 
name  aa  the  original  prooedore,  and  as  it  were  in  the  same  oanse,  it  was 
not  neoeseary  to  pirodaoe  either  a  copy  of  the  title-deeds  or  any  portion  of 
the  original  record.  Jvdah  exp.  y.  Judah  <t  Bolland,  1  L.  C.  J.  194,  S.  G. 
1857. 

2.  If  the  warrantee  neglect  to  caU  in  hie  warrantor,  he  most  pay  all 
costs  incorred  after  the  proceedings  which  necessitates  snch  impleading. 
The  warrantor  may  undertake  all  the  risks  of  the  contestation  and 
relieve  the  warrantee  from  taking  any  proceedings  to  caU  him  in,  hut  the 
men  fact  that  the  warrantor  gave  the  warrantee  the  names  of  certain 
witnesses  necessary  to  prove  the  existence  of  the  guaranteed  liability, 
does  not  sufficiently  prove  that  the  warrantor  intended  undertaking  the 
contestation.    Carreau  v.  McQinni$,  1  Q.  B.  B.  12, 1880. 
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12S*  In  cases  of  simple  or  personal  warranty,  the  war- 
rantor cannot  take  up  the  defence  of  the  defendant,  but  can 
merely  intervene  and  contest  the  principal  demand,  if  he 
thinks  proper.    Ibid.  Art.  12. 

126.  In  cases  of  real  warranty,  the  purchaser  who  is  dis- 
turbed or  evicted,  is  not  bound  to  call  in  first  his  immediate 
warrantor,  but  he  may  summon  in  warranty  any  more  re- 
mote warrantor  who  may  eventually  be  bound  to  intervene 
in  the  suit.    G.  S.  L.  G.  c.  82,  s.  82. 

127*  In  cases  of  real  warranty,  the  warrantor  may  take 
up  the  defence  of  the  warrantee,  who  is  relieved  from  the 
contestation,  if  he  requires  it. 

Nevertheless,  although  relieved  from  the  contestation,  he 
may  remain  in  the  suit,  and  act  in  it  for  the  protection  of 
his  rights.     Ord.  1667,  tit.  viii..  Arts.  9,  10,  G.  P.  G.  184. 

Judgments  rendered  against  the  warrantor  may  be  exe- 
cuted against  the  warrantee. 

It  is  sufficient,  in  any  case,  that  the  judgment  be  served 
upon  the  warrantee,  without  any  other  demand  or  procedure 
being  necessary.    Ord.  1667,  tit.  viii.,  Art.  7. 

128.  Whenever,  according  to  Article  29  of  the  Givil 
Gode,  a  person  who  does  not  reside  in  Lower  Ganada  is 
bound  to  give  security,  all  proceedings  in  the  case  may  be 
stayed  upon  application  of  the  adverse  party,  until  such 
security  has  been  given.  G.  S.  L.  G.  c.  88,  s.  68  ;  Jones  v. 
Kerr,  Montreal,  4th  May,  1852. 

85  Vic.  c.  6  (Que.) 

6.  "The  delays  for  filing  preliminary  exceptions  and  pleas  to  the 
merits  do  not  begin  to  mn  until  after  the  date  of  the  servioe,  npon  the 
defendant's  attorney,  of  a  notice,  informing  him  that  such  security  has 
been  given." 

1.  An  officer  stationed  with  his  regiment  in  the  Province  cannot  be 
compeUed  to  give  security  for  costs.  Sutherland  v.  Heaihcote  et  al.^  8 
Rev.  de  L6g.  847,  E.  B.  180S. 
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2.  Bat  the  master  of  a  foreign  vessel  who  has  no  domicile  here  must 
give  security.    Oraee  v.  Crawford,  8  R.  L.  447,  S.  G.  1871. 

3.  And  a  seaman.  Heardtman  ▼.  Harrowtmith^  8  Bev.  de  L^g.  847, 
K.  B.  1809;  Andenm  v.  Brusgaard,  3  Q.  L.  B.  287.  G.  C.  1877. 

4.  And  foreign  corporations.  The  Columbian  Itu.  Co.  v.  Hendenon,  1  L. 
C.  L.  J.  98,  8.  G.  1865. 

5.  Even  if  they  have  an  office  in  the  Province,  and  have  made  a  deposit 
with  the  Government  onder  the  Insurance  Act.  The  Niagara^  etc.  Co.  v. 
Mullin,  21  L.  G.  J.  224 ;  The  Globe  Mutual  Ins.  Co.  v.  The  Sun  Mutual  Ins. 
Co.,  1  Legal  News.  189 ;  but  see  this  latter  case,  1  Legal  News  58,  S.  G. 
1878 ;  Singer  Manufacturing  Co.  v.  Beaucage,  8  Q.  L.  B.  354,  8.  G.  1882, 
onder  Art.  120  ante ;  see,  also,  Victoria  Mutual  Fire  Ins.  Co.  v.  Carpenter, 
4  L.  N.  851,  G.  G.  1881. 

6.  And  a  foreigner  suing  in  formd  pauperis.  Arpin  v.  Riopel,  4  B.  L. 
885,  G.  G.  1872;  Gagwm  v.  Wooley,  10  L.  G.  B.  284,  G.  G.  1860 ;  Duhaut  v. 
Lacombe,  15  L.  G.  J.  48,  8.  G.  1870.  8ee  Art.  31  ante,  case  of  Barry  v. 
Harris,  8  Bev.  de  L6g.  301,  K.  B.  1810. 

7.  An  opposant  who  is  a  non-resident  mnst  give  seonrity.  Beausoleil 
V.  Bourgoin,  22  L.  C.  J.  227,  8.  G.  1878 ;  Bonaeina  v.  Bonaeina  et  al.,  i 
L.  G.  J.  148,  8.  G.  1859 ;  Benning  v.  The  Montreal  R.  Co.  d  Young  <& 
ConUng  et  al.,  2  L.  G.  J.  287,  8.  G.  1859 ;  Miller  et  vir  v.  D/chAie  dt  Laf- 
lamme,  8  Q.  L.  B.  18,  8.  G.  1881. 

Even  though  he  has  a  domicile  here ;  Qravelle  v.  Mallette  dk  MalUtte, 
21 L.  G.  J.  162,  8.  C.  1877. 

Contra:  Dupri  v.  Cantara  <&  Catara  d:  Larochelle,  1  B.  L.  40,  8.  G. 
1869. 

8.  And  an  intervening  party.  Scott  et  al.  v.  AuMtin  dt  Young  et  al.,  5 
L.  C.  J.  58,  8.  G.  1860. 

Contra :  Marais  v.  Brodeur  it  Brodeur,  1  Legal  News,  554,  8.  C.  1878, 
22  L.  C.  J.  255. 

9.  And  an  incidental  plaintiff.  MeCallum  v.  Delano  et  i  contra,  8  Bev. 
de  L^.  199,  K.  B.  1810;  Davidson  v.  Cameron,  15  L.  C.  J.  217,  8.  C.  1871. 

10.  And  an  insolvent  contesting  a  claim  on  his  estate  in  his  own  right. 
Oervais,  in  re,  dt  Heywood,  2  L.  N.  822,  8.  G.  1879. 

11.  And  a  plaintiff  contesting  the  collocation  of  an  opposant.  La 
SoeiM  Anonyme  des  Qlaces  etc.  de  St.  Gohain  v.  (Hberton  dt  BJlanger,  26 
L.  C.  J.  246, 5  L.  N.  94,  8.  G.  1882. 

12.  And  a  plaintiff  contesting  an  opposition.  Baltzar  et  al.  v.  Grewing 
et  al.  HuUkinson  et  vir,  13  L.  G.  J.  297,  8.  G.  1869 ;  McAdams  v.  Smart 
it  Fraser,  1  Q.  L.  B.  854, 8.  G.  1875 ;  Mawmey  et  al.  v.  Tompkins  dt  Geddes  et 
al.,  9  L.  G.  B.  72, 8.  G.  1858. 
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Contra :  Brigham  ▼.  McDonnell  et  al.  db  Devlin,  10  L.  C.  B.  452,  8.  C. 
1860 ;  Morrill  y.  DoMld  et  al.  <t  Roie  et  al,  6  L.  G.  J.  40,  S.  C.  1861  ;  Weh* 
8ter  V.  Phillbnck  (&  Wilkie,  U  L.  O.  J.  242.  S.  C.  1871. 

13.  And  a  plaintiff  oontesting  a  gamishee^B  declaration.  Meyer  et  al, 
V.  Scott  dt  Benning  et  al,,  4  L.  C.  J.  146,  C.  C.  1860. 

14.  An  opposant  before  filing  a  contestation  of  a  claim  of  another 
oppoBant,  described  as  residing  beyond  the  limits  of  the  Province,  is  enti- 
tled to  call  upon  snoh  other  opposant  to  put  in  secnrity  for  costs.  Bona- 
cina  V.  Bonaeina  et  al„  4  L.  G.  J.  148,  8.  G.  1859. 

15.  But  it  is  not  competent  for  him  to  demand  secnrity  for  costs  after 
filing  such  contestation.    lb. 

16.  A  guardian  against  whom  a  rale  for  contrainte  par  eorpt  has  issued 
at  the  instance  of  a  party  no  longer  a  resident  of  Lower  Canada  is  entitled 
to  secnrity  for  costs.  Miller  y.  Bourgeois  dt  Holland,  16  L.  C.  J.  196,  8.  C. 
1872. 

17.  And  a  foreign  intervening  party  who  has  given  secnrity  for  costs  to 
the  plaintiff jMir  reprise  dHmtanee  can  demand  secnrity  for  costs  from  him, 
on  producing  affidavits  to  show  that  the  latter  has  left  the  Province  per- 
manently since  the  institution  of  the  action.  McCuUoch  v.  RoiUh  dt  Hent- 
man,  11  L.  C.  J.  85,  8.  C.  1866. 

18.  And  that,  although  it  appears  that  the  plaintiff  par  reprise  d'instance 
had  left  the  Province  before  the  intervening  party  came  into  the  suit.    lb. 

19.  8ecurity  for  costs  can  only  be  demanded  by  a  citizen  from  a  for- 
eigner, but  when  the  foreigner  has  put  in  a  security  he  becomes  purged 
of  his  quality  of  foreigner,  and  is  on  a  par  with  the  citizen,  and  can  de- 
mand security  for  costs  from  the  latter,  if  he  change  his  domicile  to  a 
foreign  country  during  the  pendency  of  the  action.    lb. 

20.  When  a  defendant,  after  judgment  by  default  has  been  entered 
against  him,  is  allowed  to  appear  by  opposition  and  plead  to  the  action, 
he  cannot  afterwards  make  a  motion  for  security  for  costs  on  the  ground 
of  the  plaintiff  being  an  absentee  unless  in  his  opposition  he  has  reserved 
the  right  to  make  such  motion.  Booth  v.  Lawton  db  Lawton,  18  L.  C.  J. 
59, 8.  0. 1869. 

21.  On  a  motion  for  security  it  does  not  suffice  to  allege  that  plaintiff 
has  left  his  domicile  in  this  Province.  Prentice  v.  The  Graphic  Co.,  1 
Legal  News,  484,  8.  C.  1878. 

22.  Where  the  plaintiff  who  resided  in  the  Province  sued  as  receiver  of 
a  corporation  under  the  judgment  of  a  court  in  Ontario — the  corporation 
having  no  place  of  business  here— he  was  ordered  to  give  security  for 
costs.     Oiles  esqual  v.  Chapleau,  5  L.  N.  872 ;  8.  C.  1882. 
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23.  When  two  or  more  defendants  eeyerally  move  for  Beonrity,  separate 
bonds  most  be  given,  bat  the  same  secarities  in  each  bond  will  suffice. 
Bell  etaly,  KnowUon  et  al.,  18  L.  C.  B.  283,  8. C.  1868. 

34.  Security  for  costs  cannot  be  exacted  from  any  person  residing  in 
Lower  Canada,  even  supposing  he  is  not  a  honseholder  therein,  and  has 
another  domicile  oat  of  Lower  Canada.  Ryland  v.  Ogilvie,  10  L.  C.  J. 
200,  S.  C.  1866. 

25.  The  temporary  absence  of  the  plaintiff  from  the  Province,  while 
his  family  continues  to  abide  therein,  does  not  render  him  liable  to 
security  for  costs.  Mountain  v.  Walker,  5  B.  L.  747,  8.  C.  1874 ;  Prentice 
V.  Graphic  Co,,  1  Legal  News,  556,  8.  C.  1878. 

26.  A  demand  for  security  for  costs  from  an  insolvent  wiU  not  be 
granted,  unless  the  insolvent  is  such  under  the  Act.  Niagara,  etc,  Co,  v. 
AfflOUit,  21  L.  C.  J.  221,  8.  C.  1877. 

27.  An  application  for  security  for  costs  may  be  legally  made  by  dilatory 
exception.    Qraham  v.  GervaU,  17  L.  C.  J.  295, 8.  C.  1878. 

28.  Where  plaintiff  does  not  reside  in  the  Province  of  Quebec,  he  is 
bound  to  give  security  for  any  costs  which  may  be-  occasioned  to  the 
defendant  by  his  action.  Calvin  et  al,  v.  Bertrand,  17  L.  C.  J.  226,  C.  C. 
187S. 

29.  Where  the  plaintiff  left  his  domicile  in  liower  Canada,  and  went  to 
reside  in  the  United  States  upwards  of  two  months  after  the  return  of 
his  action — Held,  that  a  motion  for  security  of  costs  would  lie,  notwith- 
standing the  rule  of  practice  providing  that  motion  for  security  for  costs 
must  be  made  within  four  days  from  the  return  of  the  writ,  if  motion 
was  made  on  the  first  day  of  the  term  next  after  the  discovery  by  the 
defendant  of  the  change  of  residence,  and  the  fihcts  are  established  by 
affidavit.    Stalker  v.  ffanmmd,  8  L.  C.  J.  187,  8.  C.  1864. 

80.  And,  in  a  similar  case,  held  that  security  for  costs  may  be  demand- 
ed,] although  it  be  shown  by  affidavits  that  the  plaintiff  has  a  place  of 
business  containing  valuable  stock  and  a  domicile  in  the  city,  and  his 
absence  is  believed  to  be  temporary,  namely,  for  about  three  months. 
Datfis  V.  Jaeobe,  9  L.  C.  J.  25,  C.  C.  1864. 

31.  Notice  of  demand  for  security  must  be  ««rt;e<f  within  four  days  after 
the  return.  Rtmsieau  v.  Trudel  et  al„  18  L.  C.  J.  188.  8.  C.  1869 ;  Mellis 
V.  SwoZtf,  38  L.  C.  J.  371,  8.  C.  1878 ;  Lynch  v.  Quimond,  6  B.  L.  743,  8. 
C.  1875 ;  Tier»  et  al.  v.  Trigge  et  al„  5  L.  C.  J.  35,  C.  C.  1860. 

82.  A  motion  for  security  for  costs  served  and  filed  within  four  days, 
and  presented  on  the  first  day  of  the  next  term,  will  be  granted,  even 
though  the  term  begins  several  weeks  thereafter.      The  Bowker  Fertilizer 
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Co.  V.  Cameron,  7  L.  N.  214,  Q.  B.  1884;  see  also  7  L.  N.  209  dr  217; 
Mareotte  v.  DeseoteaUy  6  L.  N.  886,  8.  C.  1882.  Contra  :  The  Newark  Pat, 
Leather  Co.  v.  Wolff,  14  L.  C.  J.  18,  S.  C.  1869 ;  Batten  v.  Stone,  1  R.  C. 
247,  S,  C.  1871 ;  Sprout  v.  Carriveau,  1.  L.  N.  180,  22  L.  C.  J.  66,  8.  C. 
1878;  Adams  et  al.  v.  McEntyre,  8  L.  N.  148,  8.  C.  1878;  The  Canadian 
Bank  of  Commerce  v.  McGauvran  et  al,,  6  L.  N.  128,  8.  C.  1882  ;  Potter  v. 
McDonald,  10  Q.  L.  R.  101,  8.  C.  1883  ;  Carter  v.  Germain,  21  L.  C.  J.  310, 
8.  C.  1877 ;  Qilet  v.  O'Hara,  6  L.  N.  386,  843,  8.  C.  1882. 

38.  Where  notice  of  motion  for  security  for  costs  is  not  given  within 
four  days  after  the  retom  of  action,  the  motion  must  be  rejected  though 
made  in  the  first  term  after  the  return.  Carson  v.  Carlisle  et  al.,  16  L.  C. 
J.  78,  8.  C.  1870.  Contra :  Mantha  v.  Coghlan,  3  R.  L.  447,  8.  C.  1871  ; 
Perry  v.  The  St.  Lawrence  Grain,  etc.,  Co.,  6  L.  C.  J.  262,  8.  C.  1861. 

34.  Where  a  defendant  files  an  exception  to  the  form  in  a  case  where  a 
rule  staying  all  proceedings  until  the  plaintiff  shall  have  put  in  security 
for  costs,  has  been  made  absolute,  the  plaintiff  is  not  entitled  to  a 
hearing  upon  the  merits  of  such  exception  until  he  puts  in  security  for 
costs.    Easton  v.  Benson,  6  L.  C.  R.  842,  8.  C.  1866. 

86.  Upon  the  death  ol  a  surety,  the  defendant  is  entitled  to  another 
surety,  and  no  waiver  of  this  right  can  take  place  until  defendant  has 
been  notified  of  the  death  in  the  ordinary  manner.  Grainier  v.  Parke, 
15  L.  C.  R.  134,  8.  C.  1865. 

36.  The  personal  undertaking  of  one  person  as  security  is  insufficient. 
Powers  V.  Whitney,  6  L.  C.  J.  40,  8.  C.  1861. 

Two  sureties  should  be  furnished,  Donald  v.  Becket,  4  L.  C.  J.  127,  8. 
C.  1869. 

37.  For  the  purpose. of  ordinary  security  for  costs,  it  is  not  necessary 
that  the  surety  be  proprietor  of  immovable  property.  Utley  et  al.  v. 
McLaren  et  al.,  17  L.  C.  R.  267,  8.  C.  1866. 

88.  A  deposit  of  a  sum  of  money  will  be  accepted  in  lieu  of  sureties. 
Mann  et  al.  v.  Lambe,  4  L.  C.  3,  300,  8.  C.  1860 ;  Canada  Tanning  Extract 
Co.  V.  Foley,  20  L.  C.  J.  180,  Q.  B.  1876. 

39.  But  plaintiff  will  not  be  allowed  to  give  security  by  hypothec,  nor 
by  deposit  where  no  amount  is  specified.  Canadian  Copper  Pyrite  Co.  v. 
Shaw,  19  L.  G.  J.  99,  8.  C.  1874. 

40.  The  plaintiff  is  bound  to  notify  the  defendant  that  security  for 
costs  has  been  given,  and  a  demand  of  plea  and  foreclosure  without  such 
notice  are  irregular,  and  wiU  be  set  aside,  as  also  a  judgment  of  the 
prothonotary  rendered  in  the  cause  in  favor  of  the  plaintiff  treating  such 
foreclosure  as  valid  and  regular.  Jersey  v.  Boark,  18  L.  0.  R.  172,  Q. 
B.  1862. 
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41.  And  where  judgment  has  heen  bo  taken,  the  defendant  may  obtain 
relief  by  opposition  or  nn^le  requHe  afin  d'ojppontion,  or  by  an  iqspeal  to 
the  Court  of  Queen's  Benoh,  but  if  he  take  his  remedy  by  appeal  the 
court  will  only  grant  the  oosts  of  the  court  below  and  the  disbursements 
in  appeal.    lb. 

Contra  :  Twikett  v.  ForreMter  et  al.,  IS  L.  C.  J.  179,  S.  C. ;  Oraves  v. 
Denuon  et  al.,  13  L.  C.  J.  178,  S.  C.  R.  1869. 

42.  Where  a  plaintiff  is  ordered  to  give  security  for  costs  by  the  first 
day  of  next  term,  he  cannot,  by  furnishing  security  in  the  intervening 
vacation  and  giving  notice  thereof,  compel  the  defendant  to  plead  even 
preliminary  pleas,  before  the  said  first  day  of  term.  Kennedy  v.  McKin- 
noM,  8  Q.  L.  B.  358,  C.  C.  1877. 

43.  A  foreigner  causing  a  writ  of  injunction  to  issue  may  be  compelled 
to  give  security  for  costs  though  he  has  already  given  security  under  41 
Vic.  c.  14,  s.  4.  (Que.)  Dotie  v.  Board  of  Management  of  Temporalities 
Fwad,  etc.,  2  L.  N.  277.  28  L.  C.  J.  71,  9  R.  L.  682,  8.  C.  1879. 

44.  Where  defendant  moved  that  plaintiff  should  give  security  for  oosts 
on  proceedings  after  judgment,  and  plaintifi  replied  that  he  had  given 
security  before  judgment,  the  latter  was  ordered  to  give  new  security  as 
the  former  did  not  apply  to  proceedings  after  judgment.  Dalton  v.  Doran 
dt  MangJUld,  2  L.  N.  181,  S.  C.  1879. 

45.  So  long  as  plaintiff  does  not  move  in  the  suit  after  his  insolvency, 
he  cannot  be  said  to  continue  a  suit  so  as  to  be  bound  to  give  security  for 
costs.    Perry  v.  PeU,  28  L.  C.  J.  55,  8.  C.  1879. 

46.  The  obligation  of  an  insolvent  plaintiff  to  give  security  under  the 
act  of  1875,  8.  89,  is  not  limited  to  four  days  and  a  motion  to  stay  pro- 
ceedings until  security  shall  have  been  given  need  not  be  made  within 
the  delay  fixed  by  C.  C.  P.  107,  or  R.  of  P.  62.  Terreau  v.  Lacoursi^e,  5 
Q.  L.  R.  354,  8.  C.  1879. 

47.  Defendant  appealed  from  a  judgment  of  the  Superior  Court  render- 
ed in  favor  of  plaintiff  who  had  become  insolvent,  and  moved  that  all 
proceedings  should  be  stayed  until  the  latter  gave  security  for  costs  or 
imtil  the  assignee  took  up  the  instance,  and  that  in  default,  appellant 
should  be  allowed  to  proceed  ex  parte — Held,  that  he  had  no  right  to 
make  such  a  demand,  and  that  in  any  event,  the  motion  should  have 
been  served  on  the  assignee.  MeKinnon  v.  Thompion,  28  L.  C.  J.  95,  9  R. 
L.  685,  Q.  B.  1878. 

48.  Though  plaintiff  may  have  a  domicile  in  this  Province  for  purposes 
of  suooearion,  etc.,  he  must  give  seourity  if  he  has  ceased  to  reside  herein. 
Janet  v.  Vanoliet,  8  L.  N.  184,  S.  C.  R.  1880. 


112  OF  DILATOBT  EXCEPTIONS,  ETC.,  ABTS.  128-129. 

49.  An  opposant  who  residee  oat  of  the  Proyinoe  and  who  olainie  the 
thing  seized  mast  give  seoarity.  Those  only  of  the  opposants  who 
reside  oat  of  the  Province  are  bound  to  give  secarity.  A  delay  of  eig^t 
days  to  famish  seoarity  is  too  short  for  an  opposant  who  has  only  a  short 
space  of  time  to  prepare  his  opposition.  Miller  et  vir  v.  DAMne  <£  Laf- 
lamme,  8  Q.  L.  B.  18,  S.  C.  R.,  1881. 

50.  Where,  of  two  co-plaintiffs,  not  co-partners,  and  between  whom  no 
solidarity  exists,  one  leaves  the  coantry  after  sait  brought,  secarity  for 
costs  can  be  demanded  only  from  the  absent  plaintiff.  Htmbert  et  al,  v. 
Mignot,  18  L.  G.  J.  217,  Q.  B.  1874 :  see  Beaudry  et  al.  v.  Fleck,  20 
L.  C.  J.  804,  8.  G.  1876. 

61.  Where  one  of  two  co-heirs,  by  whom  the  sait  is  entered,  is  a  non- 
resident, he  will  be  held  to  give  secarity  for  costs.  Hendenon  et  oL  v. 
Henderson,  28  L.  G.  J.  208,  2  L.  N.  191,  9  B.  L.  686,  8.  G.  1879;  Howard 
et  al.  V.  Yvle,  8  L.  N.,  873,  8.  G.  1880. 

52.  Secarity  for  costs  will  not  be  ordered  against  a  plaintiff  who  has 
left  the  Province  since  the  institation  of  the  action,  if  it  appear  that  the 
motion  was  not  made  within  foar  days  of  the  knowledge  of  the  departore. 
OHver  v.  Darling,  8  L.  N.  803,  C.  G.  1880. 

53.  Sach  a  motion  will  be  rejected  anless  made  with  diligence  after  a 
knowledge  of  the  departa^.  D^Extras  v.  PerrauU  et  al.,  8  L.  N.  804, 
8.  G.  1880. 

54.  An  opposition  was  prodaced  on  the  25th  Jane,  the  29th  falling  on 
a  Snnday.  On  the  80th  plaintiff  gave  notice  that  on  the  first  day  of  term 
he  wonld  move  for  secarity,  the  opposant  being  a  non-resident.  The 
Conrt  below  granted  the  motion.  Leave  to  appeal  was  refased,  1st,  be- 
caase,  ander  C.  C.  P.  24,  the  party  seeking  secarity  was  within  the 
delays  if  they  applied ;  and,  2nd,  becaase  the  four  days  rale  applied  only 
to  proceedings  served  on  the  opposite  party.  Wadleigh  v.  Painehaud  dk 
Nadeau,  8  L.  N.  298,  Q.  B.  1880. 

55.  After  a  dilatory  plea  had  been  filed  asking  that  plaintiff  shoald  give 
secarity  for  costs,  secarity  was  given,  bat  no  jadgment  was  rendered  on 
the  exception.  This  was  held  to  be  no  groand  of  appeal,  as  the  plaintiff 
had  saffered  no  injastice  thereby.  Bowen  et  al,  v.  Oordon  et  al.,  5  L.  N. 
800,  Q.  B.  1882. 

8ee  Mitchell  v.  Flanagan,  under  Art.  120  ante. 

130«  [If  9uch  person  fails  to  put  in  security  wiikin  such 
time  as  the  court  may  fix^  the  opposite  party  may  obtain  a 
judgment  of  non-suit.]  Prevost  v.  Bisson^  Montreal  2Sth 
May,  1860. 
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33  Vic,  c.  17,  (Que.)  Ist  February,  1870. 

1.  Article  129  of  the  oode  is  amended,  so  m  to  read  as  follows : 

'*  The  application  for  secnrity  for  costs  may  be  made  before  the  coort 
or  before  a  jadgei  or  prothonotary  in  vacation,  and  may  be  adjudicated 
apon  forthwith. 

"  If  the  person  bound  to  give  security  fails  to  do  so  within  such  time  as 
the  court,  judge,  or  prothonotary  may  fix,  the  opposite  party  may  obtain 
a  judgment  of  non-suit. 

'*  Saving  the  foregoing  provision,  any  person  from  whom  security  may 
be  demandfid  in  virtue  of  article  29  of  the  civil  code,  may  at  any  time, 
whether  the  same  has  been  demanded  or  not,  put  in  such  security  after 
one  clear  day's  notice  to  the  opposite  party." 

1.  The  default  of  some  of  the  opposants  to  give  security  will  not  justify 
the  dismissing  of  the  opposition  as  to  the  others.  MiUer  et  vir.  v.  Okhine 
<e  UJUumme,  8  Q.  L.  B.  18,  8.  C.  1881. 

2.  Where  the  plaintiff  faUed  to  give  security  for  costs  within  the  delay 
fixed  by  the  court — Held,  on  motion  to  that  eifect,  that  the  action  would 
be  dismissed.    Adam  y.  Sutherland,  2  L.  0.  J.  109,  S.  G.  1857. 

Notwithstanding  that  the  case  was  only  returned  for  costs.  Eatt 
HamirUm  BeU  Co.  v.  €hv$€,  6  L.  N.  22,  8.  C.  1882. 

150.  The  exception  of  discussion,  whenever  it  lies,  is 
subject  to  the  general  rules  contained  in  this  section  and  to 
the  special  provisions  contained  in  articles  1941, 1942, 1948, 
2066  and  2067  in  the  Civil  Code. 

151.  Before  answering  a  dilatory  exception,  or  any  other 
preliminary  plea  filed,  the  plaintiff  may,  if  he  thinks  the 
exception  is  filed  solely  in  order  to  retard  the  suit,  require 
the  defendant,  in  writing,  to  plead  to  the  merits,  and  may 
foreclose  him  if  such  plea  to  the  merits  is  not  filed  within 
eight  days  from  the  demand  thereof;  in  which  case  the 
court  takes  cognizance  of  no  other  issues  than  those  raised 
upon  the  preliminary  exceptions.      G.  S*  L.  G.  c.  82,  s.  78. 

1.  When  a  preluninary  plea  had  been  filed,  and  the  plaintiff  had  de- 
oianded  a  plea  to  the  merits  under  20  Vic.  cap.  44,  sec.  72 — Held,  that  the 
pUintifiF  might  foreclose  the  defendant  after  the  eight  days  from  such 
demand  without  serving  the  demand  of  plea  refjuired  by  12  Vic.  cap.  38. 
McGiU  ?.  WelU,  2  L.  C.  J.  290,  8.  C.  185S. 

8  P.C.C.P. 
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2.  A  demand  of  plea  to  the  merits  may  be  made  after  the  expiration  of 
eight  days  from  the  filing  of  a  preliminary  plea,  in  the  absence  of  any 
answer  to  such  plea.  The  Canada  Tanning  Extract  Company  v.  Foley,  20 
L.  C.  J.  180,  Q.  B.  1876. 

3.  The  production  of  pleas  to  the  merits  at  the  same  time  as  preliminary 
pleaS)  or  afterwards,  without  their  having  been  demanded,  is  not  a  re- 
nunciation of  the  benefit  of  the  preliminary  plea.  The  Attorney -General 
V.  Gray,  8  R.  L.  451,  Q.  B.  1871 ;  Prhost  v.  Jack$on,  3  L.  N.  128,  C.  C.  1880. 

4.  A  plea  to  the  merits  in  an  action  under  sixty  dollars,  in  which  a 
preliminary  exception  has  already  been  filed,  must  be  received  by  the 
clerk  without  fee,  if  the  fee  required  by  law  has  been  paid  on  the  preli- 
minary exception.  Thihault  v.  Coderre,  15  L.  C.  J.  880,  C.  C.  1871 ;  Pat- 
tenande  et  at.  v.  McCulloch,  4  L.  N.  119,  25  L.  C.  J.  164,  C.  C.  1881 ;  La 
Cie.  d'Au,  dea  Cultivateurn  v.  Beaulieu,  25  L.  C.  J.  24,  C.  C.  1878. 

5.  Plea  to  the  merits  filed  by  the  defendant  after  an  exception  to  the 
form,  and  before  demand  of  such  pleas,  will  be  rejected  from  the  record 
on  motion  of  the  plaintiff  to  that  effect.  Boucher  v.  Barthe,  5  R.  L.  50, 
C.  C.  1878. 

6.  Defendant  by  dilatory  plea  demanded  security  for  ooste,  as  plaintiff 
had  left  the  Province  since  the  case  began.  Plaintiff  demanded  an  im- 
mediate plea  to  the  merits.  The  court  granted  defendant's  petition  for 
an  extension  of  the  delay  to  plead  until  judgment  on  the  exception  should 
be  rendered.    MaiUoux  v.  Trudeau,  8  L.  N.  152, 24  L.  C.  J.  189,  S.  C.  1880. 

7.  A  plaintiff  who  has  foreclosed  the  adverse  party  from  pleading  under 
C.  C.  P.  181,  may  inscribe  his  case  on  the  roll  d'enqu4te  and  proceed  ex 
parte  without  awaiting  a  decision  on  the  exception.  Paeaud  v.  PrinceviUe, 
6  Q.  L.  R.  81,  3  L.  N.  195,  Q.  B.  1880. 

8.  Where  defendant,  after  filing  preliminary  pleas,  is  required  to  plead 
to  the  merits  and  pleads  a  demurrer,  the  court  nmy  order  that  the  excep- 
tion be  disposed  of  before  proceeding  on  the  demurrer.  Duchesnay  v.  La- 
rocque,  8  L.  N.  315,  8.  C.  1880. 

182*  If  the  defendant  files  his  pleas  to  the  merits,  proof 
takes  place  upon  all  the  issues,  unless  the  Court  otherwise 
orders ;  and  if  he  succeeds  upon  the  preliminary  exception, 
he  may  recover  from  the  plaintiff  the  costs  incurred  upon 
the  contestation  of  the  merits  to  which  he  was  forced  under 
the  provisions  of  the  preceding  article.  G.  S.  L.  G.  c.  88, 
s.  74. 
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1.  Where  there  are  aeveril  iMoee,  suoh  m  a  plea  to  the  action  and  a 
special  answer  to  enoh  plea,  and  a  general  insoription  for  the  adduction 
of  evidence,  although  the  proof  of  the  special  answer  alleging  chose  Jug/e 
as  to  the  matters  contained  in  the  plea  to  the  action  if  made  out  would 
be  a  bar  to  any  further  proceedings  upon  such  plea,  a  judge  in  ohamhers 
has  no  power  to  restrict  and  limit  the  proof  in  the  first  instance  to  the 
■pedal  answer,  as  such  limitation  can  only  be  ordered  by  the  court. 
Brwh  etalY.  Wihan,  4  L.  C.  B.  454,  8.  C.  1854. 

2.  In  a  case  where  it  was  argued  or  urged  that  as  the  action  had  been 
uucribed  only  for  hearing  on  the  merits  of  the  first  peremptory  exception, 
there  being  others,  no  judgment  could  be  rendered — Heldt  that  the  in- 
scription was  good,  and  judgment  was  rendered  accordingly.  Thurber  v. 
Pilem,  4  L.  C.  J.  37,  8.  C.  1850. 

3.  On  the  contestation  of  an  attachment  before  judgment  to  which  an 
exception  to  the  form  had  been  filed  by  the  defendant,  and  subsequently 
a  petition  was  filed  against  the  validity  of  the  seizure  in  the  manner 
provided  for  the  contestation  of  writs  of  oapias^HeM,  that  the  enqudte 
on  the  petition  might  be  proceeded  with  independent  of  the  contestation 
on  the  exception  to  the  form.  The  Qtiedee  Bank  v.  SUen  et  at.  db  Seym/our 
ft  0/.,  12  L.  C.  J.  227,  8.  C.  1868. 


18S.  When  the  defendant  has  pleaded  a  dilatory  excep- 
tion which  is  afterwards  maintained^  the  foreclosure  from 
pleading  to  the  merits,  obtained  against  him  under  article 
181,  is  without  effect ;  but  he  is  bound  to  file  his  pleas  to 
the  merits  withm  eight  days  after  the  expiration  of  the  de- 
lays granted  upon  his  exception,  and  in  default  of  his  so 
doing  the  foreclosure  holds  good. 

If,  upon  being  required  to  do  so  by  the  plaintiff,  the  de- 
fendant has  pleaded  to  the  merits,  he  may,  after  the  judg- 
ment maintaining  his  dilatory  exception,  and  within  eight 
days,  amend  his  pleas  or  plead  anew,  without  thereby  incur- 
ring any  costs  ;  in  default  of  his  doing  so  he  is  presumed  to 
abide  by  the  pleas  filed.    C.  S.  L.  C.  c.  88,  s.  74,  §§  2,  8. 

184.  When  the  object  of  the  dilatory  exception  main- 
tained is  the  calling  in  of  warrantors,  the  defendant  in  the 
principal  suit  cannot  be  foreclosed  from  pleading  until  after 
the  expiration  of  eight  days,  counting  from  the  day  on 


116      OF  CONTESTATION  UPON  THE  MEBIT8,  ARTS.  184-186. 

which  the  warrantor  could  himself  have  been  foreclosed 
from  pleading  to  the  action  in  warranty. 

The  warrantor  may,  within  the  delays  granted  to  the 
warrantee,  plead  to  the  action  brought  against  the  latter, 
whether  the  warrantee  has  already  pleaded  to  it  or  not. 
Ihid.  §  8. 

185*  Grounds  of  preliminary  exception  may,  in  certain 
cases,  be  urged  by  motion,  according  to  the  practice  of  the 
courts. 

1.  Where  a  party  is  required  4o  proceed  by  motion,  a  notice  of  motion 
is  equivalent  to  moving  the  court,  althoogh  such  notice  of  motion  be 
given  on  a  day  npon  which  the  ooort  is  in  session  and  during  the  term, 
and  snoh  notice  of  motion  has  the  effect  of  a  role  niti,  Secretan  v.  Foote 
et  aL,  11  L.  C.  R.  497,  S.  G.  1861. 

2.  A  question  of  jurisdiction  cannot  be  tried  on  motion.  Elwes  v. 
Frafieuco,  1  L.  C.  J.  188,  S.  C.  1857. 

8.  A  writ  of  summons  in  the  natore  of  a  prohibition  cannot  be  quashed 
on  motion.  Reg.  ex  Rel.  0*FarreU  v.  Oameau  et  al.,  4  Q.  L.  R.  206,  8.  C. 
1878. 

4.  An  affidavit  in  support  of  a  motion  will  not  prevail  against  a  bailiff's 
return.    Baxter  v.  Brufi^au ,  12  R.  L.  544,  S.  G.  1888. 
See  cases  under  Art.  588  post. 


SBCTION  V. 
OF   OONTESTATION    UPON  THE   MERITS. 

ISO*  The  defendant  may  plead  by  peremptory  exception  : 

1.  Lis  pendens  ;  . 

2.  The  non-completion  of  the  time,  or  the  non-fulfilment 
of  the  condition  upon  which  the  right  of  action  depends ; 

3.  The  extinction,  in  whole  or  in  part,  of  the  right  claim- 
ed by  the  plaintiff.     1  Pig.  198 ;  G.  P.  L.  168. 

1.  To  support  a  plea  of  lititpendenee,  tbe  first  and  second  action  must 
be  between  the  same  parties,  and  the  cause  of  action  must  be  the  same, 
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tkot  only  M  to  the  thing  demanded  bnt  m  to  the  groonds  on  which  it  is 
aeked ;  it  cannot  otherwise  be  maintained.  Voyer  ▼.  Giiyoii,  8  Bev.  de 
Ug.  197»  K.  B.  1817. 

%,  The  plea  d  Uiupendenee  is  the  proper  plea  when  another  caose  on 
the  same  groimds  and  between  the  same  parties  is  pAniiing  in  another 
jqrisdictioo,  and  it  is  founded  on  the  fact  that  another  jurisdiction  is 
aheady  seised  d  the  case.  When  both  oases  are  depending  in  the  same 
coort,  the  exoeption,  if  there  be  any  necessity  for  an  exception,  should 
not  be  peremptory  bnt  dilatory,  bnt  a  motion  to  stay  proceedings  is  the 
better  cooree.    Racejf  v.  Oliva,  8  Bev.  de  L^.  197,  K.  B.  1881. 

S.  LitUpemdence  in  a  foreign  state  is  no  bar  to  an  action  instituted  in 
this  province.    Jbmel  et  al.  ▼.  Field,  B.  B.  668,  K.  B.  1888. 

L  A  declaration  and  writ  of  summons  iUed  in  the  prothonotary*s 
olSpe  without  a  return  of  service  cannot  support  a  plea  of  litispendenee  in 
a  gait  or  dfofnand  containing  the  same  grounds  and  causes  of  action. 
SiepktHM  €t  al.  ▼.  Tidmanh,  6  L.  C.  B.  8,  Q.  B.  1866. 

5.  LiHgpemdemee  may  exist  though  the  parties,  plaintiff  and  defendant, 
occupy  diflerent  positions  in  the  two  actions,  and  although  the  first  action 
concludes  for  a  sale  and  licitation,  while  the  second  concludes  for  a  portage 
en  Ueiiatian.    Bagwell  ▼.  Lloyd  et  al.,  12  L.  C.  B.  447,  B.  C.  1863. 

6.  And  hdd,  also,  that  HHipendenee  must  be  reckoned  from  the  service 
of  th^  writ  and  not  from  the  day  of  the  return.    lb. 

7.  A  plea  of  Utupendenee  which  does  not  cover  the  whole  cause  of 
action  cannot  be  maintained.    Miller  et  al.  v.  Dtitton,  11  L.  C.  J.  287, 

o.  C.  B»  1866. 

• 

8.  In  an  action  of  damages  for  assault — Held,  that  a  plea  of  criminal 
prosecution  for  the  same  offence  was  no  bar  to  the  action.  Peltier  v. 
MiinUe,  8  Bev.  de  L^.  70,  K.  B.  1818. 

9.  A  judgment  dismissing  a  hypothecary  action  for  want  of  proof  of 
possession  by  the  defendant  cannot  be  opposed  by  exception  rei  judi- 
cata to  a  subsequent  demand  founded  on  an  actual  possession,  possession 
being  a  fact  which  is  renewed  day  by  day.  Nye  v.  Colville  et  al.,  6  It,  C. 
B.  408,  Q.  B.  1865. 

10.  Held,  that  a  plea  alleging  that  a  suit  has  already  been  brought  and 
decided  in  a  foreign  competent  tribunal,  by  the  same  plaintiff  against 
the  same  defendant,  for  the  same  cause  of  action,  was  a  good  plea,  more 
especially  if  it  sets  up  payment  of  the  judgment  by  the  defendant. 
raugkan  et  al.  v.  CampbeU,  6  L.  C.  B.  481,  8.  C.  1866. 

11.  In  an  action  for  the  penalty  provided  by  12  Vic.  cap.  46— if eU, 
tbat  a  plea  of  former  recovery  for  the  sanoe  offence  in  a  penal  action, 
which  doee  not  set  out  that  the  first  action  was  instituted  before  the 
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seoond,  is  bad,  and  will  be  held  so  on  demurrer,  as  no  matter  of  defence 
arising  after  action  brought  can  properly  be  pleaded  in  bar  of  further 
maintenance  of  the  action.    Mountain  v.  Duiiuu,  7  L.  C.  B.  480, 8.  C.  1857. 

12.  Nor  is  an  action  which  does  not  proceed  to  judgment  any  bar  to 
another  action  for  the  same  offence.    lb, 

18.  In  an  action  to  recover  the  amount  of  three  judgments  against  the 
defendant  which  had  been  transferred  to  the  plaintiff — Held,  that  res 
judicata  Toight  be  properly  pleaded  to  such  action,  and  the  action  was 
accordingly  dismissed.    Whelan  v.  Keelery  18  L.  C.  B.  368,  G.  C.  1868. 

14.  Where  in  an  action  against  a  minor  for  damages,  the  defendant 
pleaded,  by  peremptory  exception,  the  lack  of  assistance  of  a  curator, 
and  the  plaintiff  moved  to  dismiss  the  plea  on  the  ground  that  it  should 
be  pleaded  by  exception  to  the  form — Held,  that  the  exception  was 
properly  brought,  and  the  motion  was  rejected  with  costs.  Crump  v. 
Mtddlemas,  5  L.  G.  J.  48,  8.  G.  1860. 

15.  Where  to  an  action  on  a  promissory  note  the  defendant  pleaded 
minority  simply,  the  plea  was  held  to  be  insufficient  on  the  ground  that 
he  should  have  pleaded  lesion  and  asked  to  be  released  from  the  obligation. 
Cartier  v.  Felletier,  1  B.  L.  46,  8.  G.  1868 ;  Bluteau  v.  Qauthier,  1  Q.  L.  B. 
187.  G.  G. ;  Boucher  v.  Qirard,  20  L.  G.  J.  134,  G.  G.  1876. 

16.  It  is  for  the  defendant  to  plead  unnecessary  delay  in  bringing  a 
redhibitory  action,  as  it  is  a  plea  of  prescription,  and  will  not  be  suppUed 
by  the  court.    Danis  v.  Taillefer,  5  B.  L.  404,  G.  G.  1874. 

17.  Where  to  establish  a  plea  of  prescription  the  possession  of  prede- 
cessors is  necessarily  invoked,  the  names  of  such  'predecessors  must  be 
duly  set  forth  in  the  pleadings.  Lampson  <t  Taylor  et  al.  v.  Hughes  et  al., 
13  L.  G.  B.  154,  8.  C.  1862. 

18.  A  plea  of  prescription  is  not  necessarily  brought  before  every  other 
plea  or  exception.     Beaudry  v.  BrouiUet  et  vir.,  11  L.  G.  J.  50,  8.  G.  1866. 

19.  Pleas  of  prescription  cannot  be  pleaded  by  demurrer  but  by  per- 
emptory exception.    Faucher  v.  BiUmger,  4  B.  L.  388,  8.  G.  1872. 

20.  Where  on  the  face  of  the  pleadings  it  appears  that  a  note  of  hand 
is  of  more  than  five  years*  standing,  and  prescription  is  pleaded,  the 
court,  on  oath  made  by  the  defendant,  will  dismiss  the  action.  Benton  v. 
Styles,  8  Bev.  de  L6g.  88,  K.  B.  1812. 

21.  Where  to  an  action  for  seamen's  wages  the  defendant  pleaded 
prescription,  under  the  127th  Art.  of  the  Coutume  de  Paris — Held, 
that  such  plea  was  insufficient  as  not  containing  an  affirmation  of  pay- 
ment or  the  offer  of  payment.  Barbeau  v.  Grant,  4  L.  G.  J.  297.  8  G. 
1860. 
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32.  Where  a  buyer,  who  is  sued  for  the  porohase  money,  pleads  fear  of 
evietioQ  or  trouble  in  his  possession,  he  most  do  so  by  peremptory  excep- 
tion and  not  by  dilatory  exception.  MattfUeu  v.  VigneaUt  6  B.  L.  614, 
8.  C.  1875. 

23.  In  an  action  for  the  price  of  land  sold,  the  defendant  may  plead 
that  he  is  troubled  or  molested,  bnt  that  he  may  be  troubled  is  not  a  good 
plea.  DuhJy.  Miville,  3  Bev.  de  L6g.  70,  K.  B. ;  iforin  v.  Areand,  8  Rev. 
de  L^.  70,  K.  B.  1819. 

24.  The  non-performance  of  a  stipulation  contained  in  a  charter  party 
which  does  not  amount  to  a  condition  precedent  cannot  he  pleaded  as  an 
answer  to  an  action  of  indebitatiu  asnanpnt  for  freight.  CoUman  y. 
HamUUm,  2  Bev.  de  L6g.  74,  K.  B.  1819. 

25.  Where  action  is  brought  against  a  purchaser  for  thd  price  of  sale, 
and  he  pleads  grounds  for  the  rescision  of  the  contract,  he  must  not  only 
pvay  for  the  dismissal  of  the  action  but  also  that  the  contract  be  rescinded. 
Frigon  v.  Ru$$eU,  6  B.  L.  559,  S.  C.  1874. 

26.  That  a  deed  was  fraudulently  obtained  cannot  be  pleaded  as  matter 
of  defence ;  it  must  be  rescinded  by  an  incidental  demand,  and  the  pro- 
ceedings suspended  until  such  demand  is  determined.  Bradley  v.  Blake, 
3  Bev.  de  L4g.  38.  K.  B.  1812. 

27.  Where  an  action  is  commenced  by  part  instead  of  the  whole  firm 
the  defendant  by  exception  peremptoire  temporaire  may  plead  it  or  avail 
himself  of  the  objection  at  the  trial.  Chinic  v.  Qervai$,  8  Bev.  de  L4g. 
197,  K.  B.  1820. 

28.  If  it  appear  by  the  evidence  that  the  plaintiff  has  a  partner  who  is 
not  a  party  to  the  suit  in  an  action  on  behalf  of  the  partnership  the  court 
will  diirmiss  the  action  quant  d  pr/tent.  Rodger  v.  Chapman,  3  Bev.  de 
Leg  352,  K.  B.  1817. 

29.  A  defendant  may  by  exception  invoke  the  nullity  of  the  title  set  up 
by  the  adverse  party  without  proceeding  directly  by  action  or  incidental 
demand  to  rescind  such  title.  The  Principal  Officers  of  Artillery  v.  Taylor 
et  a/.,  1  L.  G.  B.  481,  Q.  B.  1851. 

30.  Where  the  parties  had  agreed  to  submit  their  differences  to  arbi- 
trators, and  to  abide  by  the  decision  of  the  latter  under  a  penalty  of  9100, 
and  one  of  the  parties,  after  the  award  was  made,  refused  to  accept  the 
decision,  and  sued  the  other  for  a  settlement  without  paying  the  forfeit, 
and  the  defendant  filed  a  peremptory  exception  en  droit  temporaire — Held, 
that  the  defence  was  a  correct  one,  and  that  a  dilatory  exception  would 
not  lie.   AUard  v.  Benoit,  16  L.  C.  J.  79,  S.  G.  1870. 

31.  Where  goods  are  sold  on  credit  for  a  fixed  period  the  term  of 
payment  must  be  pleaded  by  exception  p/remptoire  temporaire.  Racey  v. 
Stephenton,  3  Bev  de  L6g  196,  K.  B.  1821. 
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83.  That  the  plaintiff  is  an  alien  moBt  be  pleaded  by  peremptory 
temporary  exception.    Bellinghunt  v.  Lee,  S  Bey.  de  L^.  197,  K.  B.  1818. 

88.  The  leasee  in  an  action  against  him  for  rent  cannot  put  the  plain- 
tiff's title  in  issue.    HuUet  ▼.  Wngkt,  2  Bev.  de  L^.  59,  E.  B.  1817. 

84.  In  an  action  against  the  sureties  of  a  tenant  for  amount  of  rent  due 
under  a  notarial  lease,  the  defendant  pleaded  that  the  contract  was 
tynaUagmatique  imposing  obligations  on  either  party,  and  that  it  was  not 
alleged  in  the  declaration  thai  the  plaintiff  had  performed  the  duties 
incumbent  on  him  in  order  to  enaUe  him  to  demand  from  the  defendants 
a  fulfilment  of  their  promise— HeU,  that  the  plaintiff  was  not  bound  to 
allege  in  his  declaration  the  use  and  occupation  by  the  lessee  of  the 
premises,  or  that  the  plaintiff  had  fuUUled  the  obligation  incumbent  upon 
him  under  the  lease.    Pt'me  v.  McHugh  et  al.,  1  L.  C.  B.  271,  8.  G.  1861. 

86.  If  the  declaration  oonffaMfc  ulitswupt  of  aU^e  material  faoto  it 
will  be  sufficient ;  but  where  special  damage  is  the  gist  of  the  action,  and 
it  be  not  alleged,  or,  being  alleged,  be  not  proved,  the  action  will  be 
dismissed.    P^rewal  v.  Paiermm  et  al,,  8.  B.  270,  K.  B.  1828. 

86.  But  where  the  law  gives  a  right  of  action  for  injury  it  presumes 
that  damages  are  the  consequences,  and  a  conclusion  for  general  damages 
will  be  sufficient,    id. 

87.  Where  to  an  action  for  the  amount  of  insurance  the  defendants 
pleaded  inter  alia  "that  no  contract  of  insurance  could  be  made  under  the 
*'  powers  possessed  by  the  appellants  except  in  the  mode  fixed  by  their 
**  charter  and  by-laws,  and  no  such  contract  had  been  made  with  the 
**  plaintiff,  'and  that  if  any  such  contract  had  been  made  it  could  only 
**  have  been  so  made  upon  conditions  usual  in  the  company's  assurances, 
"  and  that  those  conditions  had  not  been  (ulfllled  by  the  appellant" — 
Heidi  confirming  the  judgment  of  the  court  below  on  a  demurrer  raised 
by  the  plaintiff,  that  this  latter  part  of  the  plea  was  hypothetical  and 
must  be  dismissed.  Montreal  Auurance  Company  v.  McGiUivray,  2  L.  G. 
J.  221,  Q.  B. ;  McFarlane  v.  Seriver,  2  L.  G.  J.  260,  8.  G.  1860. 

88.  A  plea  to  an  action  on  a  promissory  note  to  the  effect  that  the 
protest  was  illegal,  as  having  described  the  maker  as  £.  B.  Perry  instead 
of  Joseph  B.  Perry,  is  bad,  and  will  be  dismissed.  Scullion  v.  Perry  et  al,, 
9  L.  G.  J.  174  ife  1  L.  G.  L.  J.  64.  8.  G.  1866. 

89.  If  an  action  be  instituted  upon  a  notarial  deed,  fraud  and  the  con- 
sequent nullity  of  the  deed  cannot  be  pleaded  by  exception,  but  an  inci- 
dental demand  in  resciiticn  must  be  filed.  Bradley  v.  Blake,  1  Bev.  de 
L6g.  606,  E.  B.  1812. 

40.  In  an  action  to  recover  the  amount  of  an  obligation  executed  by 
defendant,  to  which  he  pleaded  that  at  the  time  it  was  entered  into  he 
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WM  of  imaoimd  miad-^Held,  reversing  the  judgment  of  the  court  helow, 
that  such  canae  of  nullity  oonld  he  pleaded  at  any  time  hy  exception,  and 
that  neither  an  incidental  demand  nor  direct  action  was  necessary  for 
that  poxpoae.    HaUro  ▼.  Deletdemien,  2  L.  C.  B.  835,  Q.  B.  1862. 

41.  A  aniversal  nsofractaary  legatee  against  whom  a  creditor  of  the 
saoeeesion  sets  op  the  valne  of  the  revenue  of  his  legacy  cannot  demand 
the  details  of  sach  revenue  which  he  himself  alone  can  know,  and  it  is 
sufficient  if  the  creditor  in  such  case  gives  some  approximate  idea  of  its 
value.    Destimauville  v.  Toungnant,  1  Q.  L.  B.  89,  6.  G.  1874. 

42.  Damages  cannot  be  pleaded  by  way  of  compensation,  but  where 
compensation  can  he  urged  it  should  be  pleaded  by  peremptory  exception. 
Brunei  v.  Lee^  8  Bev.  de  L6g.  197,  K.  B.  1812. 

48.  Where  compensation  is  pleaded  it  must  be  specially  invoked,  and 
the  copclnaiops  of  a  plea  to  that  effect  must  be  special,  and  ask  that  the 
compensation  be  declared  to  have  taken  place.      Gugy  v.  Duehesndy,  1  L.' 
C.  B.  478,  Q.  B.  1861. 

44.  A  plea  of  perpetual  exception,  hy  which  it  is  alleged  that  the  sum 
claimed  hy  the  plaintiff  is  set  off  by  a  sum  claimed  by  defendant  for 
damages  suffered  by  him  in  consequence  of  the  neglect  and  carelessness 
of  the  plaintiff  in  the  doing  of  certain  works  and  labour  by  the  plaintiff 
for  the  deTendant,  the  value  of  which  he  claims  is  a  good  plea  and  well 
founded  if  proved  ;  and  it  is  not  necessary  in  such  a  case  that  such 
damages  should  be  claimed  by  an  incidental  cross-demand.  Beaulieu 
V.  Lie,  6  L.  C.  B.  38,  8.  C.  1866. 

45.  And  where  the  defendant  pleaded  that  the  plaintiff's  claim  was 
extinguished  by  a  still  lar^r  amoimt  due  by  the  plaintiff,  but  neglected 
to  pray  for  compensation — Held^  on  demurrer,  that  the  plea  was  bad  and 
must  be  dismissed,  with  power  to  defendant  to  plead  de  novo.  Beaudry 
V.  rinet,  7  L.  C.  J.  41,  8.  C.  1862. 

46.  And  in  an  action  of  damages  for  slander — Held^  that  a  plea  in  the 
nature  of  a  plea  in  justification  would  not  be  dismissed  because  it  did  not 
contain  an  admission  of  the  use  of  the  words  intended  to  be  jastified. 
Gvgy  V.  Ferguson,  11  L.  C  B.  409,  Q.  B.  1861. 

47.  And  where  the  deftodant  pleaded  that  what  he  actually  said 
concerning  the  plaintiff  differed  from  what  was  alleged  in  the  plaintiff's 
declaration  and  that  what  he  did  say  was  true — Held,  that  the  plea  was 
good.  Deiisie  v.  Beaudry,  12  L.  C.  B.  221.  8.  G.  1868 ;  87  Vic.  o.  88,  s.  6 
et  teq,  (Ga.) 

48.  Held,  on  demurrer,  that  a  plea  to  an  opposition  afin  d'annuLer 
founded  on  a  judgment  in  separation  of  property,  which  attacks  the 
validity  of  the  ground  upon  which  such  judgment  is  rendered,  is  bad. 
R(mth  V.  Maguire  dt  Magmre  et  aL,  10  L.  C.  B.  206.  8.  G.  1860. 
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49.  Where  the  defendant  pleaded  to  an  action  on  an  obligation  con- 
tracted in  London,  England,  that  the  debt  was  tainted  with  astiry — Hdd, 
that  the  law  of  England  in  relation  to  asory  ought  to  be  set  up  in  the 
plea.    Hart  et  al.  v.  Pkillipt,  1  L.  C.  B.  90,  Q.  B.  1851. 

50.  An  action  against  a  husband  and  wife  merely  setting  np  a  debt  due 
by  the  wife  previous  to  her  marriage  and  the  fact  of  the  marriage,  will 
be  dismissed  on  demurrer  upon  plea  by  the  wife  to  the  effect  that  she  has 
been  sued  as  common  as  to  property,  when  in  fact  she  was  separate  as  to 
property  from  her  husband  by  marriage  contract  produced.  Oagnier  v. 
Crevier  et  aU,  6  L.  C.  R.  485,  S.  C.  1866. 

51.  In  an  action  against  a  universal  legatee — Held^  that  the  plaintiff 
need  not  set  up  in  his  declaration  that  the  defendant  was  the  sole  legatee, 
it  being  the  business  of  the  defendant  if  there  be  another  to  plead  the 
fact.    Oagnon  v.  Page,  1  Bev.  de  L6g.  348,  K.  B.  1818. 

52.  To  a  written  contract  to  pay  money,  non  numerata  pecunia  may  be 
pleaded  under  some  circumstances.  Fortier  v.  Beatdnetif  2  Bev.  de  L6g. 
78,  K.  B.  1809. 

58.  While  an  action  on  a  bill  of  exchange  was  pending,  the  plaintiff 
received  from  the  bankrupt  estate  of  the  acceptor  of  the  biU  a  portion  of 
the  sum  demanded  by  the  action.  The  defendant  thereupon  filed  a  pro- 
ceeding called  an  intervention,  and  the  plaintiff,  after  filing  a  retraxit  for 
the  amount  received,  moved  to  reject  the  intervention  on  the  ground  that 
the  proceeding  was  not  an  intervention  but  simply  an  application  to 
replead — Held,  that  there  was  no  matter  for  intervention,  but  for  a  sup- 
plementary plea  which  in  England  is  known  as  a  plea  puis  darrein  eon- 
tinuance.    Lyman  v.  Perking  i&  Perkins,  2  L.  C.  B.  304,  S.  C.  1852. 

54.  While  an  action  for  tithes  was  proceeding  at  enqudte  the  plaintiff 
filed,  as  exhibit,  his  certificate  of  appointment  from  the  bishop,  and  the 
defendant,  taking  advantage  of  the  information  he  had  gained  thereby, 
and  without  leave  of  the  court,  filed  a  plea  pw»  darrein  continuance  which 
was,  on  motion  of  the  plaintiff,  rejected  from  the  record,  and  the  judg- 
ment rejecting  it  was  subsequently  confirmed  in  review.  DuhauU  v. 
Paeaud,  17  L.  C.  B.  178,  8.  C.  B.  1866. 

55.  Payment  and  tender  must  be  pleaded  by  way  of  perpetual  peremp- 
tory exception.    Forbes  et  al.  v.  Atkinson,  P.  B.  40,  K.  B.  1810. 

56.  A  plea  of  payments  alleged  to  have  been  made  at  different  periods 
which  does  not  show  the  dates  and  amounts  of  such  payments  is  bad, 
and  will  be  dismissed  on  demurrer.  Les  Dames  Religteusts  Ursulines  de 
Quebec  v.  Perry,  10  L.  C.  B.  194,  B.  C.  1860. 
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57.  An  agreement  between  a  debtor  and  his  creditor  that  they  will 
aooept  a  composition  in  satiefaction  of  their  respective  debts  may  be 
pleaded  to  an  action  by  one  of  the  creditors  for  his  whole  debt,  if  he  have 
received  the  composition.  Fr<uer  v.  Munroe  db  QuUhand,  2  Bev.  de  L6f;. 
75  and  3S4,  K.  B.  1820. 

56.  A  plea  of  peremptory  exemption  admitting  the  making  of  the 
promiflBoiry  note,  or  the  sale  and  delivery  of  goods,  and  alleging  payment 
of  the  same,  is  necessarily  divisible,  otherwise  no  issue  can  be  raised 
npon  it.    McLean  v.  McComick,  1  L.  C.  B.  369,  C.  C.  1851. 

59.  Where  in  an  action  for  goods  sold,  the  plea  was  of  payment — Held^ 
that,  aa  the  only  proof  of  payment  was  an  acknowledgment  of  910  on 
aoooont,  and  a  statement  signed  by  plaintiff  that  the  balance  had  been 
settled  by  note,  the  plea  was  bad,  and  jadgment  went  for  plaintiff. 
Mercier  v.  Bomqtut  et  vir.,  5  B.  L.  352,  8.  G.  1874. 

60.  Where,  to  an  action  to  acoonnt  against  a  tutor,  the  defendant 
pleaded  that  he  had  already  rendered  an  account  en  bloc  which  had  been 
aooepted — Hetd,  that  such  a  plea  did  not  constitute  unejin  de  rum  recevoir, 
Dtuondm  v.  Bourgeois,  2  L.  G.  J.  104,  8.  C.  1858. 

61.  A  plea  which  states  in  substance  that  the  defendant  is  not  the 
penon  who  is  responsible  to  the  plaintiff  for  the  sum  he  demands  is,  if 
the  matter  be  pleaded  affirmatively,  uneftn  de  non  reeevoir  and  not  une  Jin 
de  mmproe/der.    Campbell  v.  Peltier,  3  Bev.  de  Leg.  195,  K.  B.  1820. 

68.  Where  defendant,  after  being  foreclosed,  was  allowed  on  affidavit  to 
file  a  plea  to  the  merits  on  payment  of  costs — Held,  that  a  plea  denying 
the  fraod  and  dkonfiture  set  up  by  the  plaintiff  would  be  deemed  a  plea  to 
the  merits.    Leeming  et  al.  v.  Robertson,  11  L.  G.  B.  492,  S.  G.  1861. 

tt.  The  plea  of  general  issue  is  waived  when  it  is  filed  with  a  plea  of 
payment  or  compensation.  Casey  v.  Villeneuve,  1  L.  G.  B.  487,  G.  G. 
1851. 

64.  Under  the  statute  12  Vic.  c.  38,  s.  85,  it  is  necessary  in  a  defense  au 
fonda  en  fait  expressly  to  deny  every  fact  alleged  in  plaintiff's  declaration, 
otherwise  each  facts  will  be  held  to  be  admitted.  Copp*  v.  Coppt,  2  L.  G. 
B.  106,  Q.  B.  1851. 

65.  Where  the  defendants,  calling  themselves  the  Montreal  Gar  Gom- 
pany,  were  sued  as  co-partners  on  a  note  signed  by  one  of  the  defendants » 
^i^io  styled  himself  trustee  of  the  company,  and  the  defendants  urged 
that  they  were  a  corporation  duly  incorporated,  of  which  they  made 
prod — Held,  that  they  had  a  right  to  prove  so  under  the  general  plea, 
and  the  action  was  dismissed.  Edmondtton  et  al.  v.  Child*  et  al,,  2  L.  G. 
J.  193,  C.  8.  1858. 
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66.  In  an  action  for  damages  oooasioned  to  a  wharf  by  the  defendants* 
vessel,  to  which  the  defendants  pleaded  the  general  iasa»—Held,  that  the 
absence  of  responsibility  on  the  part  of  the  master,  there  being  a  pilot  on 
board,  ooald  be  invoked  without  being  specially  pleaded.  Lampton  v. 
Smith,  9  L.  a  B.  160,  Q.  B.  1858. 

67.  A  defendant  cannot  be  allowed  to  plead  specially  that  which 
amounts  to  no  more  than  the  general  issne.  Forbe$  et  al.  v.  Atkitwm,  P. 
B.  40,  Q.  B.  1810. 

66.  An  exception  which  answers  only  portions  of  a  declaration  is  bad, 
and  will  be  dismissed  on  motion.  Botton  v.  L*Eriger,  4  L.  C.  B.  404, 
8.  C.  1854. 

69.  A  pleading  that  is  good  in  part  and  bad  in  part  should  be  rejected 
on  demurrer.    Miller  v.  Bourgeois  <t  Holland,  17  L.  C.  J.  158,  8.  C.  1871. 

70.  Each  distinct  pleading  most  be  followed  by  a  conclusion.  Joktuon 
v.  Oauthier,  18  L.  C.  J.  168,  8.  G.  1869. 

71.  8everal  defendants,  though  they  have  appeared  separately,  but  by 
the  same  attorney,  may  join  in  and  file  but  one  plea.*  AnenauU  v.  Rob- 
seau  et  al,  1  B.  C.  247,  8.  C.  1871. 

72.  A  plea  cannot  be  rejected  on  motion  because  it  contains  matters 
foreign  to  those  in  litigation.  Ouevremont  v.  WiVbrefmer,  6  B.  L.  19,  8.C. 
1870. 

78.  The  Cfourt  will  not  allow  a  trivial  irregularity  in  the  service  of  a 
copy  of  a  plea  to  prevail,  if  it  appear  that  the  plaintiff*s  attorney  was 
aware  of  its  contents.  Couillard  v.  EachambauU,  8  Bev.  de  Ii4g.  803,  K. 
B.  1818. 

74.  Words  in  a  plea,  charging  generally  gross  errors  and  omissions  in 
plaintiff  *s  account,  without  specifying  clearly  what  those  errors  and 
omissions  are,  will,  on  plaintiff's  motion,  be  ordered  to  be  struck  out. 
Longtin  v.  The  Mount  Royal  Permanent  Building  Society,  90  L.  G.  J.  997, 
8.  G.  1876. 

75.  In  a  petitory  action — Held,  that  the  plaintiff  could  not  succeed  upon 
a  title  which  had  not  been  pleaded,  and  which,  consequently,  the  defen- 
dant had  had  no  opportunity  of  answering.  Oibson  v.  Wear,  6  L.  G.  J.  78 
and  12  L.  G.  B.  98,  Q.  B.  1863. 

76.  Where  the  defendant  in  a  petitory  action  pleaded  that  before  the 
date  of  the  plaintiff's  title  he  had  been  in  possession  of  the  lot  as 
proprietor  for  more  than  ten  years,  and  set  up  no  title,  the  plea  was  held 
to  be  irregular  and  insufficient  in  law,  as  failing  to  allege  with  sufficient 
certainty  an  adverse  title  on  his  part.  Otgoode  db  Kellam,  10  L.  G.  B«  22, 
Q.  B.  1859. 
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77.  In  a  petitory  action,  pleas  by  the  defendant  setting  ap  title  to  the 
lot  in  dispate,  by  an  instrament  in  favour  of  himself  and  another,  were 
held  to  be  good  pleas,  althoogh  the  power  of  attorney  under  which  the 
tiUe  was  conveyed  was  in  one  plea  set  up  as  in  favour  of  A,  and,  in  the 
other,  as  being  in  favour  of  A  and  B,  co-partners,  and  although  the  title 
was  executed  by  B  in  the  name  of  the  firm.  CummingM  v.  QuirUalt  7  L. 
G.  B.  189,  Q.  B.  1857. 

78.  Where  to  a  hypothecary  action  the  defendants  filed  a  confirmation 
of  title  which  they  had  obtained,  but  in  which  the  name  of  one  of  them 
was  written  "  Brockmon,"  instead  of  "  Bladcmon,"  the  variance  was  held 
not  to  be  material,  and  the  action  was  disniiBsed.  Redpath  et  al.  v.  Black- 
won  et  al.  6  L.  C.  B.  406,  S.  C.  1852. 

79.  Where  the  defendant  pleaded  a  peremptory  exception  which  oom- 
menoed  by  saying  that  the  allegatibns  of  the  plaintiff's  declaration  were 
anfoanded  in  law  and  in  fact,  and  then  went  on  to  state  the  grounds  of 
his  defence,  founded  entirely  on  fact,  the  plea  was  rejected  as  irregular 
snd  inadmissible.    Addimn  v.  Bergeron  et  al.  1  L.  C.  J.  196,  S.  C.  1857. 

80.  Motian  that  the  defendants  file  a  draft  or  copy  of  their  peremptory 
exception  which  was  loet,  or  a  plea  to  the  same  effect,  and  that,  in  default, 
the  plaintiff  be  permitted  to  proceed  to  trial  and  judgment  on  the  issues 
raised  and  perfected  by  the  general  issue  and  the  statement  of  facts. 
Motion  granted.  The  City  Bank  v.  The  M&ntreal  Bank,  2  B.  O.  287,  8.  C. 
1872. 

81.  When  the  issue  is  immaterial  or  informal,  the  Court  will  order  a 
repleader.    Farbee  v.  Atkituon,  8  Bev.  de.  L6g.  200,  E.  B.  1810. 

A  r^leader  may  be  ordered  at  the  trial  if  the  issue  taken  is  there 
found  to  be  immaterial.  Voeelle  v.  Faucher,  3  Bev.  de  L^.  900,  K.  B. 
1818. 

82.  Where  the  defendant  to  an  action  on  a  bill  pleaded  the  want  of 
stamps  as  required  by  law,  and  the  plaintiff  was  allowed  to  affix  stamps 
on  pajrmeint  of  costs,  the  defendant  was  allowed  to  plead  de  novo. 
Lemetwier  v.  Ritchie,  8  B.  L.  455,  8.  G.  1871. 

88.  Where  plaintiff  was  allowed  to  amend  his  declaration,  he  was  not 
allowed  to  proceed  to  enqu^e  until  defendant  had  had  an  opportunity  of 
pleading  de  novo.    Mann  et  al.  v.  Lambe,  6  L.  C.  J.  801,  S.  C.  1862. 

84.  Defendant  filed  a  general  plea  only  and  produced  an  acquittance  in 
the  nature  of  a  traneaction  between  him  and  plaintiff.  Plaintiff's  motion 
to  reject  the  exhibit  as  it  was  not  accompanied  by  a  plea  of  payment  was 
Cadieux  v.  Cadieux,  2  L.  N.  194  8.  C.,  1879. 


85.  Bespondent  having  obtained  a  judgment  against  appellant  in  the 
latter's  capacity  of  tutor  to  the  Proulx  minors  for  £1  9s.  9d.  and  costs. 
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appellant  obtained  the  annulment  on  eerticrari  of  the  judgment  by  the 
Circuit  Court.  Respondent  then  sued  appellant  for  damages  before  the 
Circuit  Court,  such  damages  consisting  of  the  costs  of  the  certiorari  to 
which  respondent  had  been  condemned  because  appellant  had  falsely 
sworn  that  he  was  not  tutor  to  the  Proulz  minors.  The  damages  also 
included  the  amount  of  the  debt  which  had  been  lost  for  the  same  reason. 
Held^  that  the  judgment  on  the  certiorari  being  ret  ad/udicata  between 
the  parties,  respondent  could  not  by  an  action  for  damages,  renew  the 
same  contestation  and  seek  a  judgment  ordering  appellant  to  refund  in 
the  shape  of  damages  the  ooste  to  which  he  had  been  condemned  by  a 
judgment  of  final  resort,  and  the  amount  of  his  debt.  Boitclair  v.  Laian- 
cette,  3  L.  N.  266, 1  Q.  B.  B.  289,  Q.  B.  1881. 

86.  A  missing  original  plea  was  replaced  by  the  plaintiff's  copy  in  Fon, 
tainev.  Montreal  Loan  dt  M.  Co,,  8  L.  N.  88.  24  L.  C.  J.  160,  Q.  B.  1879. 

87.  A  defendant  who  has  pleaded  the  general  issue  to  an  action  for  in- 
fringement of  a  patent  cannot  prove  the  invention  was  not  new.  Barilv. 
Dionne,  8  L.  N.  86,  8.  C.  1879. 

88.  A  precarious  holder  who  is  sued  by  petitory  action  and  pleads  the 
general  issue,  cannot  at  the  argument  attack  plaintiff*8  title.  Le9ag€  v. 
Prud'honme,  26  L.  G.  J.  213,  S.  0.  B.  1882. 

.  187*  All  pleas  to  the  merits,  whether  by  exception  or 
otherwise,  must  be  filed  within  eight  days  after  the  ap- 
pearance, except  in  the  cases  otherwise  provided  for  in  the 
preceding  section. 

If  they  are  not  filed  within  such  delay  the  adverse  party 
may  demand  them,  and  if  they  are  not  filed  within  the 
three  next  following  juridical  days,  the  prothonotary  may 
grant  the  plaintiff  a  certificate  of  foreclosure.  G.  8.  L.  C. 
c.  88.  s.  12,  §  2. 

1.  Delay  may  be  given  to  a  defendant  to  plead  if  it  appear  that  he  is 
under  a  criminal  charge  which  may  be  influenced  by  pleading  within  the 
required  delays.  Burn  v.  Fontaine^  15  L.  C.  J.  144,  8.  G.  1871 ;  Lewis  v. 
Gerhardt,  12  R.  L.  670,  S.  C.  1884. 

2.  If  a  rule  to  plead  expires  in  vacation,  a  demand  of  plea  must  be  made 
before  a  foreclosure  can  be  filed.  Lee  v.  Whitfield  et  al.,  8  Rev.  de  L6g. 
SOS,  E.  B.  1812. 

8.  A  demand  of  plea,  though  irregularly  made,  cannot  be  rejected  from 
the  record  on  motion,  as  it  does  not  affect  the  case,  and  the  recourse  of 
the  defendant  will  only  arise  on  the  subsequent  proceedings.  Armttroing 
V.  Barthe,  1  B.  L.  49,  S.  C.  1868. 
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4.  The  prothonotary  cannot  grant  forecloBure  of  the  defendant  in 
certain  caaes.     Tracer  v.  Itaaewn  et  al.,  14  L.  C.  J.  236,  S.  C.  1870. 

5.  A  defendant  who  has  been  foreclosed  from  pleading  within  the 
ordinary  delays,  and  who  moves  to  be  relieved  from  such  foreclosure, 
most  prodnoe  with  such  motion  an  affidavit  in  support  thereof,  and 
also  the  plea  which  he  wishes  to  file.  Corbeil  v.  DumoucheU  4  B.  L.  389, 
B.C.  1872. 

6.  A  defendant  foreclosed  from  pleading  to  a  writ  of  saisie  arrit  after 
jadgment  will,  on  special  motion,  be  allowed  to  answer  the  plaintifif's 
contestation  of  the  declaration  of  a  garnishee  made  in  obedience  to  such 
writ,  if  he  have  interest  in  the  matters  raised  by  the  contest.  Kingston 
V.  Torrance  and  Torranee  v.  Kingiton,  9  L.  G.  J.  20,  S.  C.  1864. 

7.  A  defendant  who  has  been  regularly  foreclosed  will  not  be  allowed 
to  come  in  and  plead  when  the  plea  ofifered  is  not  considered  good.  The 
Corpomticn  of  Montreal  v.  Manton,  1  L.  C.  L.  J.  100,  8.  C.  B.  1865. 

8.  The  oourt  in  its  discretion  permitted  the  defendant  to  file  his  plea 
after  laredoaore  on  payment  of  costs  where  the  plea  was  ready  and 
deposited  on  the  day  of  foreoloeiize.  Sheridan  et  al,  v.  Bourne,  2  L.  C.  L.  J. 
40,  8.  C.  B.  1866. 

9.  On  motion  of  plaintiff  to  reject  a  plea  filed  half  an  hour  after  fore- 
doBore  and  before  any  further  procedure  had  been  had — JETeZd,  that  under 
such  cizoumatanoes  the  motion  must  be  rejected  and  the  plea  allowed  to 
stand.    OtUU  v.  O'Brien,  4  L.  C.  J.  122,  8.  C.  1869. 

10.  Where  the  plaintiff,  after  the  delay  for  pleading  had  expired,  took 
judgment  in  vacation  before  the  prothonotary  without  any  formal  demand 
of  foreclosure,  such  as  is  required  by  12  Vic.  cap.  38,  sec.  26 — Held,  that 
the  prothonotary  had  not  the  power  to  grant  a  judgment,  and  it  was 
accordingly  set  aside.    Beaufield  et  al.  v.  Wheeler,  6  L.  C.  J.  21, 8.  C.  1860. 

A  forecloenre  stating  that  *'  defendant  forecloses  .defendant "  is  null. 
Ihid. 

11.  The  delay  of  eight  days  runs  from  the  date  of  the  judgment  on  a 
preliminary  plea  where  one  has  been  filed ;  and  rhere  a  demand  of  plea 
was  made  on  the  day  after  the  judgment  on  the  preliminary  plea  was 
rendered,  and  a  foreclosure  was  entered  seven  clear  days  thereafter,  the 
proceedings  were  held  to  be  null.  Dauphinait  v.  Bibeau  et  oZ.,  11  B.  L. 
49o,  D.  Kjm  xC.  loo2. 

12.  Where  a  defendant,  in  an  action  demanding  an  account  of  his 
administration  of  real  estate  under  a  special  agreement,  pleaded  first, 
that  he  had  never  been  put  in  default  to  account,  and  had  always  been 
ready  to  do  so,  and  fyled  an  account  with  his  plea ;  and  further  pleaded 
hat  he  owed  nothing  under  the  alleged  agreement— Held,  that  the  account 
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fyled  with  the  pleas  would  not  be  rejected  on  motion,  as  irregular  or 
premature,  nor  because  it  contained  items  having  no  apparent  connection 
with  his  administration, — that  question  properly  coming  up  on  a  contesta- 
tion of  the  account.  Dorion  v.  Dorion,  7  L.  N.  397,  M.  L.  B.  1,  Q.  B.  65, 
Q.  B.  1884. 

IS.  A  foreclosure  granted  before  the  expiry  of  three  juridical  days  will 
be  set  aside  as  premature,  but  without  costs.  Burroughn  v.  Berthelot  et  al.  2 
L.  N.  886, 10  B.  L.  3,  24  L.  G.  J.  23,  S.  G.  1878. 

14.  When  the  eighth  day  fell  on  a  Sunday,  a  demand  of  plea  made  ou 
the  day  following  was  rejected  with  costs.  Brown  v.  Magor^  6  L.  N.  122, 
S.  G.  1888. 

See  Art.  24,  ante, 

15.  A  plea  filed  by  defendant  half  an  hour  after  foreclosure  has  been 
entered  by  the  prothonotary  will  not  be  rejected  t)n  motion  to  that  effect 
made  by  the  plaintiff,  though  the  latter  support  his  motion  by  an  affidavit 
that  the  defendant  has  no  defence  to  his  action,  and  that  the  pleas  are 
sham  pleas,  and  though  the  defendant  does  not  resist  the  motion  by 
counter  affidavit  to  the  effect  that  the  pleas  are  filed  hand  fide.  Molnon  et 
al.  V.  Reuter  et  aL,  4  L.  G.  J.  299,  S.  G.  1880. 

See  Art.  463,  jNMt,  as  to  "  Long  Vacation,"  and  Art.  3,  ante, 

IHH*  The  same  delay  of  eight  days  is  allowed  the  plaiu- 
tiff  to  answer  the  pleas,  unless  such  answer  is  in  the  nature 
of  a  declinatory  or  dilatory  plea,  or  of  an  exception  to  the 
form,  in  which  case  the  delay  is  four  days  only,  pursuant 
to  article  107.    Ibid.  s.  12. 

1.  A  general  answer  to  a  plea  is  sufficient  to  pot  the  defendant  to  a 
proof  of  the  allegations  of  such  plea.  St.  John  v.  DelMe  et  al.  2  L.  G.  B. 
150,  S.  G.  1851. 

2.  Allegations  which  form  the  chief  support  of  the  action  must  be  set 
out  in  the  declaration,  and  cannot  be  pleaded  by  way  of  special  answer  to 
defendant's  exception.  McGoey  v.  Griffin,  1  L.  G.  J.  39^  S.  G.  1856 ;  and 
such  answer  will  be  rejected  on  motion.  La  Cie  de  Prit  dt  de  Credit  Fon- 
der V.  Barthe,  12  B.  L.  637,  S.  G.  1882. 

■ 

3.  The  immovable  property  seized  was  claimed  by  the  opposant  in  vir- 
tue of  the  will  of  her  deceased  husband.  The  plaintiff  pleaded  that, 
subsequently  to  the  date  of  the  will,  the  testator  and  the  opposant  by  him 
duly  authorized  had  made  donation  of  the  property  seized  to  the  defen- 
dant. The  opposant  replied  speoiaUy  that  the  deed  of  donation  was,  sub- 
sequently to  its  execution  and  prior  to  the  death  of  her  late  hueband, 
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renliated  by  ooiuent  of  all  the  parties  thereto— Held,  that  snoh  apodal 
answer  was  not  demurrable  on  the  gronnd  that  it  invoked  the  resiliation 
as  a  title  to  the  property,  bat  the  object  of  the  allegation  was  to  show  that, 
in  oonseqnenoe  of  the  resiliation  of  the  donation  in  question,  her  title 
under  the  will  had  revived.  Bomaine  v.  Ihig€U  db  Jobin,  8  L.  G.  B.  209,  S. 
C.  1857. 

4.  The  plaintiff  cannot,  by  special  answer  to  a  plea  founded  npon  a 
deed  to  which  he  is  a  party,  and  which  deed  would  defeat  his  action,  set 
up  grounds  of  nullity  against  such  deed,  and  ask  the  rescission  thereof, 
as  the  nullity  of  the  deed  should  have  been  asked  by  the  declaration. 
Martin  et  vir  v.  Martin,  7  L.  C.  J.  298,  8.  C.  1868. 

5.  Heldy  that  the  plaintiff,  in  alleging  as  a  special  answer,  that  part  of 
the  ri^t  which  he  claimed  came  from  his  deceased  wife  in  virtue  of  her 
will  that  he  invoked,  did  not  add  anything  to  his  original  demand  or 
change  the  nature  of  his  action,  but  only  indicated  the  source  of  a  right 
of  which  he  alone  was  seized  at  the  institution  of  the  action.  Duheau  v. 
La  Fabrique  de  De*chambeattlt,  2  Q.  L.  R.  6,  S.  0.  1868. 

6.  An  exoepticn  to  matter  pleaded  by  exception  may  be  filed  even  under 
the  Qrdinanoe  25  Greorge  III.  cap.  2,  sec.  18.  Paquet  v.  Gatpard,  3  Bev. 
de  L6g.  40,  K.  B.  1811. 

7.  If  by  special  replication  the  plaintiff  admits  the  facts  which  the 
exception  sets  forth,  he  may,  onder  the  Ordinance  of  1785,  rebut  the  facts 
which  he  so  admits  by  pleading  affirmatively  such  other  facts  as  in  law 
will  avoid  them,  and  upon  these,  the  issues  may  be  raised  as  the  Ordi- 
nance directs.    Paquet  v.  Oaspard,  3  Bev.  de  L6g.  198,  E.  B.  1811. 

8.  Where  the  plaintiffs'  special  answer  after  amendment  was  found  to 
be  contradictory  to  their  declaration  ~Htf/<I,  that  the  action  on  that  ground 
alone  must  be  dismissed.    GauU  et  al.  v.  Cott/,  12  L.  G.  B.  92,  8.  C.  1862. 

9.  Where  the  defendant  in  a  petitory  action  alleges  a  possession  anterior 
to  the  deeds  set  forth  in  the  declaration,  the  plaintiff  may,  in  his  answer, 
invoke  his  chain  of  title  back  to  the  grant  from  the  crown.  Robert  v. 
Leblanc,  11  B.  L.  498,  8-  G.  B.  1882. 

10  In  an  action  by  a  municipality  for  encroachments  on  a  public  road, 
where  the  defendants  pleaded  that  the  encroachment  in  question  was 
committed  by  persons  possessing  the  property  on  the  other  side  of  the 
Toad—Heldt  on  demurrer,  that  the  defendant  could  set  up  that  the 
encroachment  was  made  by  third  parties.  The  Corporation  of  St,  Jean 
BaptisU,  UU  D'OrUam,  v.  Lachanee,  16  L.  G.  B.  315,  G.  0. 1866. 

11.  In  the  Gircuit  Oourt  the  defendant  can  foreclose  a  plaintiff  who 
neglects  or  refuses  within  the  delays  prescribed  to  file  answers  to  his 
pleas,  after  demand  thereof  duly  made,  and  can  thereupon  inscribe  the 
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oaie  Qpon  the  zole  for  enqa4te  on  his  plea,  declare  that  he  has  no  witneeaee 
to  examine,  proceed  to  hearing,  and  obtain  judgment  ex  parte.  Meade  ▼. 
BatOe,  5  L.  C.  B.  68,  G.  C.  1864. 

13.  Eeld,  on  motion,  that  one  general  answer  cannot  be  pleaded  to 
four  separate  exceptions.  Bradford  v.  Hendenon,  6  L.  G.  B.  488,  8.  G. 
1866. 

18.  A  plaintiff  who  has  failed  to  file  an  answer  to  an  affirmative  plea  is 
not  under  28  Vic.  cap.  67,  sec.  87,  in  consequence  of  that  failure,  to  be 
considered  in  the  same  condition  as  he  would  have  been  had  he  been 
formally  foreclosed  under  IS  Yic.  cap.  88,  sec.  86,  from  answering  such 
plea.    LaGrange  v.  CarlUle,  8  L.  G.  J.  189,  Q.  B.  1868. 

14.  An  answer  in  law  does  not  lie  to  a  plea  denying  the  allegations  of 
fact.  Lynch  v.  Laframbouet  6  B.  L.  647.  G.  G.  1874;  Banque  Jaequet 
CarHer  v.  C^,  9  Q.  L.  B.  76,  8.  G.  1888. 

16.  And  an  answer  in  law  based  on  new  facts  which  require  evidence 
cannot  be  heard  before  the  hearing  on  the  merits.    lb, 

189.  A  like  delay  of  eight  days  is  allowed  for  the  filing 
of  any  other  pleading  necessary  to  complete  the  issues. 
Ibid. 

1.  A  spedal  answer  to  which  no  zeplication  has  been  filed  within  the 
delay  fixed,  may  be  attacked  by  motion,  and  certain  allegation  therein  be 
struck  out.    DeZ&ar  v.  Landa,  31  L.  G.  J.  247, 1  Legal  News,  213  8.  G. 

2.  A  special  answer  cannot  be  filed  to  a  special  answer  without  leave 
of  the  court,  and  where  such  answer  has  been  filed  and  been  demurred  to, 
and  the  demurrer  has  been  inscribed  for  hearing,  the  court  will  discharge 
the  inscription  and  order  a  repleader.  Hart  et  al.  v.  The  Northern  Intwr- 
anee  Company,  18  L.  C.  J.  189,  8.  C.  1878. 

8.  Where  the  plaintiff  after  plea  replied  by  general  answer  and  replica- 
tion, and  the  case  was  inscribed  for  enqu6te  by  consent  of  parties :  Held, 
that  the  defendant  had  thereby  waived  the  necessity  of  replication  to 
the  general  answer  of  plaintiff.  Green$hield8  et  al.  v.  Oauthier,  2  L.  G.  J. 
288,  G.  C.  1868. 

4.  But  where  there  was  no  consent  on  the  part  of  the  defendant — Held, 
that  the  subsequent  proceedings  would  be  set  aside.    lb. 

6.  On  a  motion  by  the  plaintiff  to  strike  out  a  special  replication  by 
the  defendant  to  a  special  answer  of  plaintiff — Held,  that  such  special 
matter  therein  was  irregular,  and  would  be  rejected  where  such  matter 
could  have  been  pleaded  by  the  plea  of  defendant.'  Torrance  v.  Chapman, 
et  oZ.,  6  L.  G.  J.  76,  8.  G.  1860. 
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&  A  QMoifti  answer  alleging  (in  answer  to  an  euseptton  whsreby  a 
woman  soad  as  a  widow  pleaded  her  re-marriage  prior  to  the  suit)  that 
the  debt  was  oontraoted  during  her  widowhood,  and  that  she  is  separated 
as  to  pnqpertyfram  her  husband,  will  be  rejected  on  answer  in  law. 
Dynet  ▼.  FaJardeau,  6  Q.  L.  B.  848,  C.  C.  1880. 

7.  In  an  action  to  revendioate  that  part  of  asaooession  belonging  to  the 
oommnnity  existing  between  plaintiff's  father  and  mother,  to  which  she 
was  entitled  as  heir  of  her  father,  plaintiff  was  held  not  to  be  obliged  to 
allege  in  the  declaration  her  rennnciation  to  the  snccession  of  her  mother 
who  had  sold  the  property  to  defendant,  bnt  might  do  so  by  special 


A  special  reply  to  a  special  answer  cannot  be  filed  without  leave  of 
ooort,  bnt  if,  on  the  motion  to  reject  it,  it  appears  that  snch  reply  is 
neoesiary  to  place  all  the  parties*  pretensions  on  record,  it  will  be  allowed 
to  remain,  but  the  party  iUing  it  must  pay  the  costs  d  the  motion.  Quay 
y.  CoTfrn,  7  Q.  L.  B.  217,  8.  C.  1881. 

140*  After  the  expiration  of  these  delays,  the  party  fail- 
ing to  file  a.  pleading  is  by  law  foreclosed  from  doing  so 
without  the  consent  of  the  opposite  party,  or  leaye  of  court. 

1.  A  motion  to  be  allowed  to  plead  will  only  be  granted  upon  produc- 
tion of  a  plea  with  the  motion.  Selufer  et  use  y,  FaMUux,  5  B.  L.  851, 
8.  G.  1878. 

2.  A  defendant  who  has  been  foreclosed  from  pleading  within  the 
ordinary  delays,  and  who  moves  to  be  relieved  from  such  foreclosure, 
must  produce  with  such  motion  an  affidavit  in  support  thereof,  and 
also  the  plea  which  he  wishes  to  flle.>  Corbtil  v.  Dumauchel^  4  B.  L.  889, 
8.  C.  1872. 

8.  The  judgment  a  quo  rejecting  a  motion  to  be  allowed  to  plead  after 
foreclosure  where  no  plea  was  tendered,  was  strictiy  correct,  but  as  the 
action  was  lor  damages  it  was  intimated  that  on  a  proper  plea  being 
tendered,  leave  to  plead  would  be  granted.  Corporation  of  PrineeviUe  v. 
Paeaud,  8  L.  B.  298,  Q.  B.  1880. 

141«  Snch  foreclosure  does  not,  howeyer,  take  place 
without  an  order  from  the  court  if  the  opposite  party  has 
not  filed  with  his  pleading,  in  the  manner  prescribed,  the 
exhibits  or  written  proofs  upon  which  it  is  founded ;  and  if 
Buch  exhibits  and  written  proof  are  not  filed  with  such 
pleading,  they  cannot  afterwards  be  filed  without  the  con- 
sent o(  the  opposite  party  or  leave  of  court. 
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A  judge  iiiay»  in  term  or  in  vacation,  extend  the  delay 
for  filing  such  exhibits  or  written  proofs.  C.  S.  L.  C.  c.  88, 
8.  180,  §  8. 

1.  An  application  by  the  defendant  to  enlarge  the  delay  to  plead, 
presented  after  act  of  foredoBure  granted,  cannot  be  entertained  by  a 
jndge  while  the  foreclosure  exists,  and  notice  of  such  application,  senred 
on  the  plaintiffs  before  the  expiration  of  the  delay  to  plead,  does  not 
suspend  the  plaintiffs*  right  to  obtain  foreclosure.  Miller  et  al.  y. 
McDonald  et  al„  8  L.  G.  R.  808,  S.  C.  1868. 

2.  Where  a  defendant  set  up  by  affidavit  that  it  would  be  necessary  for 
him  to  search  for  papers  in  several  registry  offices,  and  that  such  search 
would  occupy  him  six  months,  to  the  best  of  his  belief,  without  which 
delay  he  would  be  unable  to  prepare  his  defence  in  a  proper  manner — 
Heldt  that  he  was  entitled  to  a  delay  accordingly  to  plead.  Bell  et  al.  v. 
Knowlton  et  al.,  18  L.  G.  R.  282,  S.  G.  1863. 

See  Art.  108  ante. 

142.  When  an  amendment  of  any  pleading  has  been 
allowed,  the  delay  to  answer  such  pleading  is  reckoned,  ac- 
cording to  the  foregoing  rales,  from  the  day  on  which  the 
amendment  is  made  and  served,  without  any  demand  of 
answer  being  necessary. 

1.  A  copy  of  an  amended  declaration  must  be  served  upon  defendant 
before  he  can  be  called  upon  to  plead.  Fair  v.  CauiU  et  al.,  8  L.  N.  888, 
8.  G.  1880. 

148.  When  the  defendant  is  foreclosed  from  pleading, 
the  plaintiff  may  proceed  ex  parte,  and  may,  if  the  case 
admit  of  it,  proceed  to  judgment,  according  to  the  provisions 
contained  in  articles  89,  90,  91,  92  and  98. 

144*  [No  particular  form  of  words  is  required  in  any 
pleading ;  but  every  fact,  the  existence  or  truth  of  which  is 
not  expressly  denied  or  declared  to  be  unknown,  is  held  to 
be  admitted.]  C.  S.  L.  C.  c.  88,  ss.  76, 116,  §  8 ;  C.  P.  L.  827. 

1.  A  woman  sued  as  the  widow  of  A.  B.  admits  her  marriage  and  the 
death  of  her  husband  if  she  does  not  plead  by  exception  to  the  character 
and  quality  in  which  she  is  sued.  Qe»$emn  v.  Camic^  2  Bev.  de  L^>  884, 
K.  B.  1820. 
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3.  Whece  the  defendant  by  his  ezoeption  ftdmiis  his  signfttnrs  to  a  note 
of  hand,  bat  pleads  a  term  of  payment,  it  is  not  neoeesary  for  the  plaintiff 
to  prove  the  defendant's  siipiatare  to  the  note,  notwithstanding  the 
eioeption  has  been  dismissed  and  a  difeme  en  fait  filed.      VaUUrei  t.  Bay, 

8  Ber.  de  lAg.  88,  K.  B.  1820. 

8.  In  an  action  to  recover  the  valne  of  the  nse  and  oooupation  of  a 
certain  property,  in  which  the  plaintiff  replied  specially  to  the  defendant's 
plea  of  payment  that  trae  it  is  **that  money  was  paid,  as  alleged  by 
"defendant,  but  not  at  the  request  of  the  party  deceased,  but  was  paid  by 
"defendant  merely  to  place  such  party,  who  is  his  daughter,  on  the  same 
**footing  as  his  other  children** — Held,  that  the  admission  contained  in 
such  answer  conld  not  be  divided,  and  that  the  plaintiff  was  entitled  to 
judgment.  Lefebvre  v.  BemomHffny,  2  L.  C.  J.  879  ^fc  9  L.  C.  B.  288,  8.  G. 
1858. 

4.  And  in  an  action  brooght  against  the  City  of  Montreal  by  an  assee- 
sor  for  the  value  of  his  services — Held,  reversing  the  judgment  of  the 
court  below,  that  the  plea  in  the  cause  which  admitted  that  the  sum  of 
£107  18b.  Id.  with  interest  and  costs,  was  due  to  the  plaintiff,  prajring 
aete  of  a  deposit  of  that  sum  in  court,  and  also  prajring  that  the  plaintiff's 
action  for  the  surplus  be  dismissed  entirely,  entitles  the  plaintiff  to  a 
judgment  for  the  sum  tendered.    Baidanget  v.  Tht  Mayor  etc,,  of  Montreal, 

9  L.  C.  B.  868,  Q.  B.  1869. 

5.  An  admission  in  a  factum  in  review  in  the  nature  of  a  dAUtement 
binds  the  party  producing  it.  Garden  v.  Lennen,  2  B.  C.  282,  S.  G.  B. 
1872. 

6.  A  plea  of  payment  or  compensation  is  a  sufficient  admission  of  the 
plaintiff's  demand,  but  a  plea  of  prescription  alleging  payment,  and 
accompanied  by  a  ddfenu  en  fait,  is  not  such  an  admission.  Thayer  v. 
WiUeam,  9  L.  G.  J.  1,  Q.  B.  1861. 

7.  The  allegations  of  a  declaration  founded  on  notarial  deeds  of  sale 
iseking  to  fasten  a  personal  liability  upon  defendant  toward  plaintiff 
cannot  be  proved  by  a  declaration  made  by  defendant  in  another  deed  to 
a  third  party,  and  no  lien  de  droit  is  thereby  created  between  plaintiff  and 
defendant.    Pelletier  v.  RatUlle,  18  L.  G.  J.  76,  S.  G.  1874. 

8.  Particulars  of  payment  or  other  defences  may  be  required  in  the 
same  way  as  particulars  of  the  demand.  Lachance  v.  Lachanee,  9  Q.  L. 
B.  868,  8.  G.  1888. 

9.  The  failure  by  plaintiffs  to  answer  a  plea  denying  that  the  proper 
formalities  had  been  observed  in  respect  of  the  making  of  the  calls  on 
■hares  sued  upon,  cannot  be  considered  as  an  admission  of  the  allegations 
of  such  plea.    Stadaeona  In$,  Co.  v.  Trudel,  6  Q.  L.  B.  81,  8.  G.  B.  1879. 
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10.  It  ii  raffioient  in  any  plaading  to  allege  the  facte  apon  which  the 
party  intends  to  rely  in  plain  and  ooncise  langnage,  to  the  interpretation 
of  which  the  roles  of  oonetmction  applicable  to  sach  language  in  the 
ordinary  transactions  of  life  may  apply,  no  particular  form  of  words  being 
necessary  to  express  the  same.  Halero  ▼.  Delesdendertj  2  L.  G.  B.  825, 
Q.  B.  1852. 

Vide  Art.  20,  ante. 


14S*  Every  denial  of  a  8ignatare  to  a  bill  of  exchange, 
promissory  note  or  other  private  writing  or  document  upon 
which  any  claim  is  founded,  must  be  accompanied  with  an 
affidavit  of  the  party  making  the  denial,  or  of  some  person 
acting  as  his  agent  or  clerk  and  cognizant  of  the  facts  in 
such  capacity,  that  such  instrument  or  some  material  part 
thereof  is  not  genuine,  or  that  his  signature  or  some  other 
on  the  document  is  forged,  or,  in  the  case  of  a  promissory 
note  or  bill  of  exchange,  that  the  necessary  protest,  notice 
and  service  have  not  been  regularly  made,  stating  in  what 
the  irregularity  consists ;  without  prejudice,  however,  to 
the  recourse  of  such  party  by  improbation.  G.  S.  L.  C. 
c.  88,  8.  86,  §  2. 

[In  the  case  of  promissory  ^otes,  or  bills  of  exchange 
payable  at  a  particular  place,  they  are  presumed  as  against 
the  maker  or  acceptor,  to  have  been  presented  at  that  place 
at  maturity,  unless  the  exception  founded  upon  such  want 
of  presentation  is  accompanied  with  an  affidavit  that,  at 
the  time  they  became  due,  provision  had  been  made  for 
their  payment  at  the  specified  place.] 

The  denial  of  any  document  specified  in  article  1220  of 
the  Civil  Code,  must  be  accompanied  by  the  giving  of  secur- 
ity for  the  costs  of  the  commission  required  to  obtain  the 
proof  of  such  document.  In  the  case  of  paragraphs  6  and 
6  of  the  same  article,  the  denial  of  the  original  deposited, 
must  moreover  be  accompanied  by  an  affidavit  of  the  party 
making  the  denial,  stating  that  he  doubts  and  does  not 
believe  that  the  original  in  question  has  been  signed  by  the 
person  or  executed  in  the  manner  therein  mentioned.     The 
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party  wishing  to  make  use  of  the  copy  filed  is  then  bound 
to  prove  the  original,  and  for  this  purpose  the  person  who 
has  charge  of  the  original  is  bound,  upon  the  order  of  a 
judge,  to  deposit  it  in  the  court  in  which  its  genuineness  is 
contested ;  and  the  prothonotary  is  bound  to  furnish  him, 
at  the  expense  of  the  contesting  party,  with  a  copy  thereof 
certified  by  such  prothonotary. 

The  original,  the  genuineness  of  which  is  thus  denied, 
may  be  annexed  to  the  commission  required  to  obtain  its 
proof. 

1.  A  difetkMe  en  fait  to  an  action  on  a  promissory  note  will  be  rejected 
on  motion,  if  onsupported  by  afi&davit.  Lapriie  v.  MHhot,  4  Q.  L.  B.  828, 
8.  G.  1877.  Ck>ntra:  Mechanica'  Bank  v.  SetUe,  20  L.  C.  J.  196,  8.  C. 
1S76 :  Ban^ue  Jaeque$  Cartier  v.  C^/,  9  Q.  L.  R.  76,  S.  G.  1888. 

2.  The  defendant  pleaded  that  the  note  sned  on  had  been  obtained 
from  him  by  sarprise  and  false  representations,  and  for  insufficient  con- 
sideration— Heldt  that  he  was  not  bound  to  produce  with  such  plea  an 
affidavit  under  G.  8.  L.  G.  c.  88,  s.  86,  McCarty  et  aZ.  v.  Barthe,  6  L.  G.  J. 
ISO. 

8.  The  defendant  pleaded  want  of  notice  of  protest,  but  produced  no 
affidavit  in  support  of  such  plea — Heldt  that  the  action  would  be  main- 
tained, notwithstanding  that  no  protest  had  been  given.  The  Bank  of 
Vfper  Canada  v.  TureotUj  15  L.  G.  B.  276 ;  Bank  of  America  v.  Copeland  et 
oJ.,  4  L.  N.  154,  8.  G.  1881. 

4.  The  defendant  pleaded  want  of  consideration — Held,  that  he  was 
bound  to  produce  with  such  plea  an  affidavit  under  G.  8.  L.  G.  c.  88,  s.  86. 
KeUy  et  al.  v.  O'CaimeU,  16  L.  G.  B.  140. 

5.  If  a  party  who  is  summoned  to  admit  or  deny  a  signature  appears 
and  files  a  difenu  en  fait,  that  is  a  denial  of  the  signature.  Hart  v.  Bum, 
8  Bev.  de  Ug.  88,  K.  B.,  A  PerrauU  v.  Qirard,  8  Bev.  de  L^.  196,  K.  B. 
1820. 

6.  In  an  action  against  the  endorser  of  a  promissory  note  the  defendant 
pleaded  that  the  signature  which  purported  to  be  his  was  not  written  by 
him  or  with  his  knowledge,  consent  or  authority,  and  that  he  was  not 
aware  of  the  existence  of  the  promissory  note  until  notified  of  the  protest. 
At  the  hearing  it  was  urged  by  the  plaintiff  that  he  was  entitled  to 
judgment  as  the  affidavit  was  not  in  the  form  required  by  law.  The 
defendant  thereupon  made  a  motion  that  the  dJlib^rJ  be  discharged,  and 
that  he  be  permitted  to  file  another  affidavit.    This  motion  was  rejected, 
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and  judgment  went  for  plaintiff,  bat  on  appeal — Held,  that  the  affidavit 
was  sufficient  and  the  allegations  of  the  plea  being  proved,  the  judgment 
of  the  court  below  was  reversed,  and  judgment  went  for  the  appellant. 
Broume  v.  Dow,  II  L.  C.  B.  278,  Q.  B.  &  10  L.  G.B.  442,  B.  C.  1861. 

7.  Where  a  defendant  to  an  action  on  a  promissory  note  pleaded  want 
of  notice  of  protest,  and  the  plaintiff  contended  that  the  plea  should  be 
dismissed  on  the  ground  that  it  was  filed  without  the  affidavit  accompany- 
ing it  under  sec.  87  of  the  Act  of  1857 — Held,  that  as  the  certificate  of  the 
notary  showed  that  the  notice  he  served  was  utterly  useless,  an  affidavit 
such  as  provided  by  the  statute  was  unnecessary.  Hobbe  in  re  et  al.  v. 
Harte  et  al.,  5  L.  C.  J.  62,  C.  G.  1860. 

8.  Where  to  an  action  against  the  endorser  of  a  promissory  note  by 
the  endorsee,  the  defendant  pleaded  that  no  sufficient  protest  of  the  note 
had  been  made,  and,  moreover,  that  at  the  time  he  endorsed  it,  the 
endorsee,  that  is  the  plaintiff,  verbally  agreed  to  accept  it  on  the  credit  of 
the  maker  alone  without  recourse  against  defendant — Held,  reversing  the 
judgment  of  the  court  below,  that  although  the  protest  appeared  to  be 
insufficient  on  the  face  of  the  note,  it  would,  nevertheless,  be  held  to  have 
been  regularly  and  legally  made,  unless  with  the  plea  an  affidavit  had 
been  produced  that  such  notice  was  not  regularly  made.  Chamberlain  v. 
Ball,  6  L.  G.  J.  88  (t  11  L.  C.  B.  50,  Q.  B.  1860. 

9.  In  an  action  on  a  promissory  note,  where  want  of  notice  of  protest 
was  invoked — Held,  that  the  party  pleading  such  want  of  notice  was 
bound  to  produce  therewith  the  affidavit  required  by  20  Vic.  c.  44,  s.  87, 
Byan  et  al.  v.  Malo,  12  L.  G.  B.  8,  Q.  B.  1861. 

10.  An  action  was  brought  in  Montreal  on  a  promissory  note  dated  in 
Montreal  but  really  made  in  another  district — Held,  that  a  declinatory 
exception  would  lie,  even  though  not  accompanied  by  affidavit,  and  the 
action  was  dismissed.    Hudon  v.  Champagne,  17  L.  G.  J.  45,  8.  G.  1872. 

11.  Where  defendant  pleaded  "  that  the  signature  to  the  note  was  not 
his  signature,"  it  was  held  insufficient,  as  there  was  no  denial  of  the 
note  being  genuine  and  no  assertion  of  the  signature  being  a  forgery. 
MilUn/  V.  Farmer  et  al.,  2  L.  N.  182,  S.  G.  1879. 

12.  Where  the  note  on  its  face  appears  to  be  properly  stamped,  and  it 
also  appears  that  the  stamps  were  properly  effaced,  the  defendant  (even 
though  he  have  produced  an  affidavit,)  must  prove  the  irregular  affixing 
of  the  stamps  which  he  has  pleaded.  National  Ins.  Co.  v.  St.  Cyr,  5  Q. 
L.  B.  258,  8.  C.  1879. 

13.  Where  the  figures  on  the  stamp  indicate  the  month  and  year  but 
not  the  day  of  the  affixing  thereof,  the  action  will  be  dismissed.  DufireMne 
V.  Duplessu  et  al.,  5  Q.  L.  B.  889,  8.  G.  B.  1879. 

Bee  Fautse  v.  Brien,  8  L.  N.  218,  8.  C.  1880. 
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14.  Stempt  were  allowed  to  be  afBzed  in  af^Mal  in  Cimon  v.  Thampmmt 
S  L.  N.  194,  Q.  B.  1880 ;  La  Soe,  de  Comt,  du  Canada  v.  La  Banque  NationaU 
3  L,  N.  180,  Q.  B.  1880. 

15.  When  defendant  pleads  that  the  note  was  not  stamped  at  its  date, 
he  must  file  an  affidavit  or  declaration  nnder  oath.  DetileU  ▼.  Trahan,  5 
R.  L.  68,  8.  C.  1878. 

16.  No  aifidaTit  is  necessary  to  support  a  plea  that  what  is  written 
over  the  stamp  is  nntroe.  Banque  Jaequei  Cartier  v.  Cdt/,  9  Q.  L.  B.  189, 
6.  C.  1888. 

17.  Where  two  persons  sued  jointly  on  a  writing,  plead  together  to  the 
merits,  they  cannot  afterwards  urge  that  the  signature  to  the  writing  is 
not  the  signatnze  of  either  or  both,  especially  in  the  absence  of  an  affi- 
davit.   D/ry  et  al.  v.  Hameh  7  L.  N.  405,  Q.  B.  1884. 

146«  When  a  party  has  pleaded  incompatible  or  contra- 
dictory grounds  [in  the  same  plea,]  he  may  be  required  by 
the  opposite  party  to  choose  between  such  grounds  or  plead 
anew,  and  in  default  of  such  choice,  the  incompatible 
grounds  are  held  to  be  of  no  effect,  and  are  set  aside. 

1.  Where  a  plea  to  the  merits  contained  allegations  and  oonclasions 
inoondstent  with  one  another,  and  belonging  to  two  different  classes  of 
plcai  Held,  on  demnrrer,  that  those  which  did  not  properly  belong  to 
the  plea  mnst  be  dismissed.    Cliapman  v.  Nimmo,  8  L.  G.  J.  42  &  14  L.  C. 

B.  108,  S.  C.  1888. 

3.  In  an  action  against  a  wife  separate  as  to  property  by  a  grocer  for 
necessaries  for  family  nse— /feM,  that  pleas  of  compensation  and  pre- 
leription  are  inconsistent  with  pleas  of  "  never  indebted."  Elliot  v.  Grenier 
et  MX.,  1  L.  C.  L.  J.  91,  S.  G.  1865. 

S.  In  an  action  to  be  re-instated  in  a  church  pew  {banc  patronal)  of 
which  the  plaintiff  had  been  deprived  by  the  Fabrique-  Held,  that  there 
was  no  comnlation  of  the  petitory  with  the  possessory,  in  alleging,  as 
defendants  had  done  in  their  exception,  groonds  which  referred  solely 
and  directly  to  the  right  of  property  in  the  pew  in  question.  La  Fabrique 
de  Deiehambeault  et  al.  v.  Dubeau,  2  Q.  L.  B.  6,  Q.  B.  1875. 

4.  A  d^enMe  en  fait  and  an  ezoeption  of  payment  may  be  pleaded 
together,  and  are  not  contradictory,  nor  can  the  defendant  be  bound  by 
ikdmiasions  in  his  plea  of  payment.    Leclerc  v.  Durand,  1  Q.  L.  B.  382,  G. 

C.  1873. 
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5.  Where  the  defendant  with  a  plea  of  payment  filed  also  a  difente  au 
fcndM  en  faiU  and  the  plaintiff  made  motion  that  he  be  held  to  chooee 
between  them,  they  were  held  to  be  not  incompatible,  and  the  motion  was 
diamiBsed.    Sarault  v.  Ellice,  8  L.  C.  J.  187,  8.  G.  1859. 


6.  Heidi  reversing  the  judgment  of  the  oonrt  below,  that  an 
plea,  such  as  a  plea  of  compensation,  may  be  filed  with  the  general  issne. 
Clark  T.  Johntton,  8  L.  C.  R.  421,  Q.  B.  1853. 

7.  Under  12  Vie.  cap  88,  sec.  25,  an  exception  to  the  form  and  an 
exception  of  payment  cannot  be  pleaded  at  one  and  the  same  time. 
Dub/v.  JProulx  dt  Paquin  et  al„  1  L.  C.  B.  864,  8.  C.  1851. 

8.  The  plea  of  general  issue  is  incompatible  with  a  peremptory  excep- 
tion admitting  the  making  of  a  promissory  note,  or  the  sale  and  delivery, 
but  alleging  payment  of  the  same,  and  the  allegations  of  snch  exception 
are  not  necessarily  divisible,  otherwise  no  issue  can  be  raised  upon  it. 
McLean  v.  MeCarmiek,  1  L.  C.  R.  869,  8.  0. 1851. 

9.  In  a  plea  to  an  action  of  damages,  where  the  defendant  specially 
denies,  and  in  the  same  plea  avers  affirmative  matter  which  is  not  a 
justification,  such  matter  wUl  be  struck  out  on  motion  by  plaintiff.  SU 
Jean  v.  BUau,  1  Legal  News,  211 ;  21  L.  C.  J.  87,  8.  C. 

147*  A  demurrer  may  be  pleaded,  when  the  facts  alleged 
in  the  declaration  do  not  give  rise  to  the  right  of  action 
which  the  plaintifi  seeks  to  exercise.     1  Pig.  204. 

1.  Matter  essentially  necessary  which  is  omitted  is  subject  to  a 
demurrer,  but  matter  essentially  necessary  which  is  imperfectly  stated 
is  subject  to  an  exception  to  the  form.  Woffner  v.  Farran^  8  Rev.  de  L^. 
196,  K.  B.  1811. 

2.  An  objection  to  the  legality  of  an  exception  or  plea  cannot  be  urged 
but  by  demurrer  containing  the  grounds  against  such  exception  or  plea. 
TrudelU  v.  AUard,  2  L.  G.  R.  178,  8.  G.  1852. 

8.  The  proper  way  of  raising  objections  to  the  sufficiency  of  the 
description  of  the  parties  in  plaintiff's  declaration  is  by  exception  to  the 
form  and  not  by  demurrer.  The  St.  Lawrence  and  Ottatoa  Grand  Junction 
Railway  v.  Frothingham  et  aU,  5  L.  G.  R.  140,  8.  C.  1855. 

4.  Prescription  is  not  pleaded  by  demurrer  but  by  peremptory  excep- 
tion.   Faueher  v.  Boulanger,  4  R.  L.  888,  8.  G.  1872. 

5.  An  allegation  of  foreign  matter  in  a  declaration,  as  also  the  absence 
of  allegations  necessary  to  give  rise  to  the  conclusions  of  the  action, 
must  be  attacked  by  demurrer,  and  not  by  exception  to  the  form.  Deiti- 
mawiUe  v.  Tousignant,  I  Q.  L.  R.  89,  8.  G.  1874. 
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6.  The  want  of  anthorisation  of  a  married  woman  can  only  be  invoked 
by  preliminary  exception  and  not  by  demorrer.  AfUaya  y.  Dorge  et  al. 
6  B.  L.  787,  B.  C.  1878. 

7.  Where  a  demnner  was  filed  to  an  action  on  the  ground  that  the 
dedazatiott  waa  irregnlar  and  contradictory,  and  that  no  amotint  of 
damage  was  epeoifled  as  goffered  by  the  plaintiff,  and  the  plaintiff  did 
not  pray  for  the  amonnt  of  snoh  damages  if  any,  the  demurrer  was  dis- 
missed for  the  reason  that  the  grounds  alleged  should  have  been  pleaded  by 
exception  to  the  form  and  not  by  demurrer.  Chevr^i  v.  Lei  Syndics 
de  la  ParwtM  de  Ste.  HJUne,  2  R.  L.  161,  S.  C.  1869. 

» 

8.  Where  the  defendant  was  sued  et  guaZ.,  and  pleaded  by  demurrer  the 
want  of  such  quality — Held,  that  such  plea  should  be  by  preliminary 
exception  and  not  by  demurrer.  BtmuU  ▼.  Barbeau  et  al.,  2  R.  L.  180, 
8.  C.  1879. 

9.  Error  at  law  must  be  pleaded  by  exception  and  not  by  demurrer. 
Boftan  ▼  L'EHger,  4  L.  C.  B.  404,  8.  G.  1854. 

10.  A  plea  which  *is  good  in  part  and  bad  in  part  should  be  rejected 
on  demurrer.    JftU^r  v.  Bourgeois  d  Holland,  17  L.  C.  J.  158 ;  S.  C.  1878. 

11.  And  in  an  action  for  customary  dower  by  children  against  a  third 
holder,  to  which  the  defendant  pleaded  that  the  plaintiffs  had  not 
alleged  in  their  declaration  that  their  father  had  not  left  in  his  succession 
property  of  sufficient  value  to  satisfy  their  right  of  dower — Held,  that 
such  a  plea  could  not  be  maintained,  and  that  in  order  to  set  aside  the 
action  it  was  necessary  to  proceed  by  exception  and  prove  that  the 
father  had  left  in  his  succession  property  of  sufficient  value  for  that 
purpose.    Lepage  et  al.  v.  Chartier,  11  L.  C.  J.  29,  B.  G.  1866. 

And  held,  also,  that  such  objection  could  not  be  made  by  demurrer  but 
must  be  made  by  peremptory  exception.    16. 

12.  An  aUegiation  in  a  plea  in  law  denying  the  allegation  in  the  plain- 
tiff*s  declaration  is  bad,  and  must  be  struck  out.  Duhoii  et  vir  v.  StoU, 
17  L.  G  J.  24,  S.  0. 1872. 

18.  One  ooont  in  a  plea  can  be  demurred  to  although  the  other  counts 
may  be  held  to  be  good.  Bouth  v.  MeGvire  db  MeCuire  et  al.,  10  L.  G.  B. 
206,  B.  C.  1860. 


14.  When  a  law  issue  is  raised  by  demurrer,  the  demurrer  must  be 
heard  before  the  case  can  be  inscribed  for  enqu4te.  Bummghs  v.  Bourget, 
2  R.  G.  238, 1872.  Even  where  one  of  the  parties  made  option  to  have 
the  case  inscribed  for  proof  and  hearing  at  the  same  time.  Boucher  v. 
Dubeau,  9  Q.  L.  B.  222,  B.  G.  1888. 

15.  A  d^ense  aufonds  en  droit  should  be  argued  previous  to  the  hearing 
on  the  merits,  and  where,  by  consent,  the  hearing  of  the  demurrer  was 
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reserved  antil  the  heftring  on  the  tn«rits — Held,  that  it  should  be 
rejected  but  without  ooste.  Ray  et  al.  ▼.  GatUhier,  17  L.  G.  J.  9S7,  8.  C. 
1878. 

16.  In  oaeee  of  demorrer  founded  on  the  fact  that  the  registration  of 
the  oonveyanoe  which  forms  the  basis  of  the  action  is  not  alleged  in  the 
plaintiff's  declaration,  the  court  has  the  right  to  reserve  judgment  until 
the  parties  are  heard  on  the  merits.  DetbaraU  et  aL  ▼.  Lemoine  et  ol.,  15 
L.  C.  J.  81,  8  C.  1871. 

17.  But  heldt  in  another  case,  that  proof  avantfaire  droit  cannot*  under 
the  Ordinance  of  1686,  be  ordered  by  the  court.  Hart  v.  i?oftf,  15  L.  C.  J. 
188,  8.  G.  R.  1871. 

18.  The  parties  may  by  consent  proceed  to  proof  befwe  being  heard  on 
the  law  issues,  and  defendant,  after  having  consented  to  the  inscription 
for  proof,  cannot  have  the  judgment  disturbed  because  no  hearing  was 
previously  had  upon  the  law  issues.  Cimon  v.  Thanuon,  1  Q.  B.  B.  86, 
1880. 

19.  A  judgment  on  the  merits  leaving  a  demurrer  undisposed  of  is 
bad.    Hart  v.  Rose,  15  L.  G.  J.  188. 

20.  The  use  of  the  present  tense  Aa«,  instead  of  the  past  tense  had,  was 
under  the  circumstances  of  the  case  held  to  be  a  good  ground  of  demurrer. 
Stephens  v.  Hopkint,  1  L.  G.  L.  J.  98,  8.  G.  1865. 

21.  A  demurrer  will  lie  to  a  petition  to  quash  a  capias  when  the  petition 
is  groimded  on  irregularities  such  as  should  give  rise  to  exception  to  the 
form.    Lemay  v.  Lemay,  8  B.  L.  82,  8.  G.  1871. 

22.  In  an  action  of  damages  against  several  defendants,  charged  with 
breach  of  contract  to  convey  a  raft — Held,  that  the  action  could  not  be 
dismissed  on  demurrer  because  by  the  conclusions  it  was  prayed  that  the 
defendants  be  condemned  jointly  and  severally.  Ranger  et  al.  v.  Chevalier 
et  al.,  5  L.  G.  B.  180,  8.  G.  1855. 

28.  A  plea  of  want  of  notice  of  action  is  a  general  issue,  and  cannot  be 
touched  by  demurrer.    MeNamee  v.  Hime$,  8  L.  G.  J.  109,  8.  G.  1859. 

24.  The  plaintiff  leased  to  the  defendant  for  several  years  certain 
premises  for  the  sum  of  £570,  the  receipt  whereof  was  acknowledged,  and 
action  was  afterwards  brought  to  have  the  lease  set  aside  as  fraudulent, 
the  plaintiff  aUeging  that  the  only  amount  which  he  had  ever  received 
was  £87,  and  that  the  contracts  were  usurious,  and  that  there  was  Urion 
d^outre  moitU,  and  the  defendant  pleaded  by  demurrer — Held^  that  the 
parties  must  proceed  to  proof  before  adjudication  on  the  demurrer. 
Perrault  v.  Mah,  11  L.  G.  B.  81,  8.  G.  1860. 
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25.  Wbere  demnmr  was  brought  to  an  action  lor  the  recovery  of  1100, 
advanced  in  consideration  of  a  transfer  to  be  made  by  defendant,  and  the 
agreement  was  never  carried  ont,  the  demurrer  alleging  that  the  action 
■hould  be  one  for  damages  for  breach  of  contract — HM^  that  the  action 
was  pfToperly  brought,  and  the  demurrer  was  dismissed.  Bougie  v.  Ledue, 
5  R.  L.  548,  8.  C  1874. 

96.  And  where  the  declaration  set  up  a  contract,  and  then  claimed 
more  than  was  stipulated  in  the  contract  without  asking  that  it  be  net 
aside,  a  demurrer  was  maintained.  Oougk  v.  Chreaves,  1  L.  C.  L.  J.  98, 
B.  G.  1866. 

27.  A  demurrer  to  a  declaration  which  sets  up  a  promissory  note  as 
made  by  one  of  the  defendants,  St,  JuLieUy  tuteur,  and  prays  for  judgment 
against  him  personally  and  the  other  defendant  as  endorser,  will  not  lie. 
Darling  et  al.  v.  St.  JuUen  et  tU.,  18  L.  G.  J.  190,  8.  G.  R.  1878. 

28.  A  demurrer  is  a  plea  to  the  merits.  Normand  v.  Huot,  9  L.  G.  B. 
405,  8.  C.  1856. 

29.  Where  a  defendant  on  the  last  day  of  the  delay  to  plead  to  the 
merits  made  a  motion  to  have  the  delay  enlarged  as  he  was  about  to  file 
a  special  demurrer,  and  could  not  plead  to  the  merits  without  prejudice 
until  the  demurrer  was  disposed  of — Held^  that  d^en$es  en  droit  should  be 
accompanied  by  pleas  to  the  merits,  but,  as  this  was  the  first  time  the 
question  had  been  raised,  the  court  would  allow  the  defendant  the  rest  of 
the  day  to  file  such  pleas.  Pirne  v.  McHugh  et  al,  1  L.  G.  B.  216,  8.  C. 
1851. 

30.  A  demurrer  is  not  a  preliminary  plea,  and  need  not  therefore  be 
filed  within  the  four  days  laid  down  by  the  statute.  Benson  v.  Ryan,  4 
L.  G.  K  156,  8.  C.  1858. 

31.  In  an  action  against  the  maker  of  a  note  payable  on  demand  and 
generally,  want  of  presentment  is  not  a  ground  of  demurrer.  Archer  v. 
LortU,  8  Q.  L.  B.  159,  8.  C.  B.  1877. 

32.  Wbere  a  statute  requires  notice  of  action  to  be  given  to  defendant 
faefora  issuing  the  writ,  it  is  not  necessary  to  allege  in  tiie  declaration  that 
such  notice  has  been  given.    Simard  v.  Tuttle,  4  L.  G.  B.  198, 8.  G.  1854. 

88.  And  in  another  case  HM,  that  such  notice  need  not  be  recited  at 
full  length  in  the  declaration.  Daviet  v.  MeOniret  4  L.  C.  B.  847,  8.  C. 
1854. 

34.  In  an  action  by  a  tutor  to  a  minor — Held,  to  be  essential  that  the 
dedaration  contain  an  allegation  that  the  appointment  of  the  said  tutor 
or  a  memorial  of  such  appointment  has  been  registered.  Murray  «•  qual, 
V.  Gorman^  2  L.  C.  B.  8,  8.  C.  1851. 
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86.  OppoBition  was  filed  for  the  unoont  of  a  hypotheo,  and  the  opposi- 
tion was  contested  on  the  ground  that  no  registration  of  the  hypotbeo 
was  alleged — Held,  that  where  the  hypothec  was  opposed  to  chirographic 
claims  the  allegation  of  registration  was  unnecessary.  Dumean  v.  WiUon 
db  McCUfman  and  WiUonv,  Wood,  2  Ii.  C.  J.  858,  8.  C.  1867. 

86.  Where  in  an  action  for  dower  dependent  apon  an  option  arising  out 
of  a  contract  of  marriage  the  defendant  demnrred  on  the  groond  that  the 
plaintiff's  declaration  did  not  allege  the  registration  of  such  contract,  the 
action  was  dismissed  in  the  court  helow,  hnt  re-estahlished  in  review  on 
the  ground  that  the  allegation  referred  to  was  specially  made.  Lenta  ▼. 
Leroux,  5  B.  L.  188,  8.  O.  B.  1878. 

87.  And  when  in  the  same  action  the  defendant  filed  an  exception  on 
the  ground  that  there  really  was  no  registration  of  the  contract  of  mar- 
riage, and  the  plaintiff  demurred,  the  demurrer  was  dismissed.    lb, 

88.  In  an  action  against  a  puhlic  officer  for  a  taine  revendieatum  of 
goods  seized— Held,  that  proof  avani  faire  droit  would  he  ordered  upon  a 
demurrer  alleging  the  omission  of  one  month's  notice.  Bathgate  v. 
Deli$le,  16  L.  G.  J.  260,  8.  G.  1870. 

89.  In  an  action  brought  by  a  registrar  against  the  sheriff  for  the 
value  of  certain  certificates,  but  in  which  action  the  plaintiff  omitted  to 
allege  that  the  sheriff  had  received  the  fees  therefor — Held,  that  the 
validity  of  the  declaration  could  not  be  tested  by  demurrer,  but  must  be 
attacked  by  a  plea  to  the  merits.  Lambly  et  al  y,  Quetnel,  16  L.  G.  B. 
148,  G.  G.  1864. 

40.  In  an  action  by  the  transferee  of  the  assignee  of  a  bankrupt  estate 
who  had  purchased  the  outstanding  debts  of  the  estate— HeU,  to  be 
necessary  to  allege  in  the  declaration  that  the  sale  was  made  by  order  of 
the  judge,  and  that  the  formalities  required  by  the  67th  section  of  the 
Bankrupt  Act  had  been  complied  with.  Warner  v.  Memagh,  2  L.  G.  B. 
462.  8.  G.  1861 ;  Ins.  Act,  1876,  s.  69. 

41.  In  a  personal  action  by  a  transferee— HeM,  unnecessary  to  allege 
that  he  had  served  on  the  defendant  a  oopy  of  the  registration  required 
by  Art.  2127  of  the  Givil  Gode,  and  an  allegation  that  the  service  required 
by  Art.  1671  was  made  is  sufficient.  Dumont  v.  Laforge,  1  Q.  L.  B.  169, 
8.  G.  1874. 

42.  Where  a  wife,  separate  as  to  property,  and  alleged  to  have  been 
carrying  on  business  as  A.  <!^  Go.,  was  sued,  and  her  husband  brought 
into  the  case  for  the  purpose  of  authorization  only — Held,  that  an  allega- 
tion in  the  declaration  that  the  defendants  under  the  name  of  A.  A  Go. 
made  their  certain  promissory  note  was  sufficient,  and  a  difenu  en  dinM 
on  the  ground  that  no  debt  against  the  wife  was  set  up  in  the  declaration, 
would  be  dismissed  with  oosts.  AdafM  v.  VUimiiAg  et  vir,  18  L.  G.  B.  78, 
8.  G.  1862. 
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48.  The  plaintiffs,  not  having  alleged  the  inaolTenoy  of  the  defendant 
in  their  declaration,  conld  not  base  their  right  to  sue  for  the  Whole  of  the 
debt  on  snoh  insolvency,  and  the  allegation  of  defendant's  insolvency  in 
their  special  answer  oonld  not  avail  to  supply  the  deficiency  in  their 
GtAson  et  al.  v.  Mofat  dt  Ymaig,  3  L.  G.  L.  J.  60,  Q.  B.  1866. 


44.  And  in  another  action  for  the  infringement  of  a  patent  right  to 
which  the  deiendant  demnrred  on  the  gioond  that  the  declaration  failed 
to  set  ont  at  length  the  preliminary  formalities  required  to  be  observed 
in  order  to  obtain  the  patent— HieU,  to  be  nnnecessary,  and  the  demnrrer 
was  dismissed.  Bender  v.  Beauchemin^  3  L.  C.  J.  193,  8.  C. ;  BenUer  v. 
BeUvtoM,  8  L.  G.  B.  397,  S.  G.  18^. 

45.  In  an  action  of  damages  for  malicious  arrest  upon  a  capias  on  the 
gnnmd  tliat  the  defendant  was  about  to  leave  the  Province,  it  is  not 
necessary  to  allege  in  the  declaration  that  the  action  in  which  he  was  so 
arrested  was  dismissed.    Bt^U  v.  AmM,  1  Bev.  de  U%,  606,  E.  B.  1831. 


46.  In  an  action  for  malicious  arrest  of  property  meditatione  fuga,  it 
is  not  necessary  to  state  in  the  declaration  that  the  action  under  which 
the  arrest  was  made  is  determined.  Whitfield  v.  Hamlton,  8  Bev.  de  L4g. 
40.  K.  B.  1811. 

47.  In  an  action  for  the  price  of  sale  of  certain  real  property  it  is  not 
necessary  to  aver  the  delivery  of  the  property  sold.  If  it  has  not  been 
delivered  the  deiendant  must  plead  that  fact,  and  the  plaintiff  may  reply 
by  a  delivery  or  by  an  offer  to  deliver.  Lariv/e  v.  BrunOi  8  Bev.  de  L^. 
40,  K.  B.  1817. 

48.  Action  was  taken  to  recover  the  price  of  1000  barrels  of  flour  sold 
to  the  defendant,  and  the  plaintiff  joined  to  such  action  an  attachment 
by  conservatory  process,  praying  in  ordinary  form  that  the  goods  be 
seised  to  await  the  decision  of  the  court — Held,  that  the  action  was  good 
and  valid  and  would  be  maintained.  Baldwin  v.  Binmore  et  aZ.,  6  L.  G.  J. 
397.  8.  G.  1861. 

49.  In  an  action  in  which  the  husband  is  joined  only  for  the  purpose  of 
authorizing  his  wife,  judgment  can  only  be  demanded  in  favour  of  the 
wife.    Lefori  et  vir  v.  Demarais  et  oZ.,  11  L.  G.  J.  133,  8.  G.  B.  1848. 

50.  In  an  action  by  a  wife  separate  as  to  property  by  a  marriage  con- 
tract, such  contract  must  be  alleged  in  the  declaration.  Walker  v.  The 
Mayer  et  al.  of  the  Town  of  Sorel,  6  B.  L.  66,  Q.  B.  1866. 

51.  Where  the  defendant  demurred  to  an  action  on  a  promissory  note 
on  the  ground  that  the  declaration  did  not  allege  that  the  defendants 
signed  the  note,  and  it  did  not  allege  that  they  delivered  the  said  note, 
etc — Held,  that  the  allegation  that  the  defendant  made  the  note  was 
sofiicient  without  alleging  that  the  note  was  signed  by  him,  and  as  to  the 
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delivery,  although  it  would  have  been  better  to  have  alleged  the  delivery 
by  the  maker  to  the  payees,  the  declaration  mast  be  considered  to  have 
been  sufficient.    BtUliU  et  al.  v.  Shaw  et  al.,  7  L.  C.  J.  47,  6.  G.  1868. 

53.  Information  was  laid  on  the  part  of  the  Grown  to  oanse  two  casks 
of  planes  seized' by  the  onstoms*  officers  for  an  infraction  of  the  revenue 
law  to  be  condemned,  the  goods  having  been  imported  without  the  pay- 
ment of  duties — Heldf  that  in  such  an  information  the  allegation  that 
the  goods  ought  to  be  forfeited,  as  having  been  imported  into  the  Province 
without  the  duties  having  been  paid,  was  insufficient,  and  that  there 
must  be  a  substantive  allegation  that  they  were  imported  and  brought 
into  the  Province  in  violation  of  the  customs*  regulations.  The  SoUcitor- 
General  v.  Darling  et  al.  2  L.  G.  R.  20,  S.  G.  1851. 

58.  And  the  omission  of  the  words  **  against  the  form  of  the  statute  " 
was  fatal.    Ih. 

54.  Where  a  lessee  brings  action  in  ejectment  under  the  statute  18  Vic. 
cap.  108,  it  is  not  necessary  to  invoke  such  Act  in  the  declaration.  Brown 
V.  Janes,  4  L.  G.  J.  85,  8.  G.  1860. 

55.  In  an  action  by  the  heirs  of  a  wife,  common  as  to  property,  against 
their  father,  prajring  to  be  declared  proprietors  of  one-half  of  a  farm 
belonging  to  the  community,  it  is  necessary  to  specify  which  half  if  a 
partition  have  taken  place,  and  if  not,  to  pray  for  a  partition  by  the 
declaration.    Lalonde  et  al,  v.  Laionde,  5  L.  G.  B.  97. 

56.  The  defendant  demurred  to  a  petitory  action  because  the  plaintiff 
did  not  set  forth  the  title  of  his  auteurs  nor  the  registration  thereof : 
Held,  that  such  allegations  were  unnecessary,  and  that  the  averment  by 
the  plaintiff  that  at  the  timci  of  the  sale  to  him  the  vendors  were  proprie- 
tors in  open,  public,  and  peaceable  possession  of  the  land  so  sold  in  virtue 
of  good  titles,  was  sufficient.  Ro$t  v.  Lefebvre,  10  Q.  L.  B,  244 ;  7  L.  N. 
401 ;  8.  G.  B.  1884. 

55.  A  demurrer  should  be  pleaded  before  a  peremptory  exception. 
Berger  v.  Bevlin,  2  L.  N.  294,  8.  G.  1879  ;  Content  v.  Poirier,  4  L.  N.  824, 
8.  G.  1881. 

56.  A  demurrer  will  lie  where  the  declaration  is  in  the  alternative,  e.  g., 
charging  *want  of  integrity  or  negligence.*  Rose  v.  CUizene*  Int.  Co,,  2  L. 
N.  181,  8.  G.  1879. 

57.  The  sufficiency  of  a  demurrer  to  a  plea  and  the  sufficiency  in  law 
of  a  special  answer  to  a  plea  cannot  be  tested  by  motion.  Canadian  Bank 
of  Commerce  v.  Broum  et  al,  28  L.  G.  J.  181,  9  B.  L.  654,  Q.  B.  1878. 

58.  A  demurrer  to  an  action  for  damages  by  which  plaintiff  complained 
of  the  illegal  demolition  of  a  fence  in  the  building  of  a  road  which  was  to 
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be  a  front  road  of  a  certain  lot  described  in  the  declaration  (such  descrip- 
tion not  including  pUintiff's  lot)  was  rejected.  mtman  v.  Stanhridge^  9 
R.  L.  652,  23  L.  G.  J.  176,  Q.  B.  1878. 

59.  The  sQppliant  by  his  petition  of  right  claimed  as  representing  the 
heirs  of  P.  W.,  jr.,  certain  lands  originally  granted  by  the  crown  to  P.  W., 
ST.,  in  1806,  together  with  $200,000  for  rents,  issues  and  profits  derived 
tiierefrom  by  government  since  the  illegal  detention  began.  The  crown 
pleaded  by  demurrer  alleging  that  the  description  of  the  limits  and  the 
position  of  the  property  claimed  was  insufficient  in  law ;  that  the  condu- 
nous  were  insufficient  and  vague ;  that  as  to  the  rents,  issues  and  profits, 
there  had  been  no  signification  to  the  government  of  the  gifts  or  transfers 
by  the  heirs  to  suppliant — Held,  that  the  objections  taken  should  have 
been  pleaded  by  exception  to  the  form,  and  that  as  the  demurrer  was  to 
all  the  rents,  eta,  it  was  too  large,  and  should  be  dismissed,  even  were  a 
signification  of  transfer  necessary.     Chevrier  v.  The  Queen,  4  S.  C.  B.  1. 

60.  Omission  to  state  date  and  place  of  the  acts  complained  of  does  not 
give  rise  to  a  demurrer  but  to  an  exception  to  the  form.  Demera  v.  La- 
marche  et  ol.,  4  L.  N.  54,  8.  C.  1881. 

61.  In  an  action  against  a  cur/ tor  refusing  to  receive  a  vote  at  a  meet- 
ing of  the  fabrique,  it  is  not  a  ground  of  demurrer  that  the  writ  was 
addressed  to  the  curJ  in  his  personal  instead  of  in  his  official  capacity. 
BiraHn  dit  St.  DeaU  v.  Lombard,  4  L.  N.  355,  6.  C.  R.  1881. 


SECTION  VI. 
OF   ISSUE   JOINED. 

148*  The  issues  are  completed : — 

1.  By  declaration,  pleas  and  replications,  if  there  are  no 
perpetual  exceptions ; 

2.  By  declaration,  exceptions,  answers  to  exceptions  and 
replications  to  answers,  if  the  answers  contain  facts  that 
are  not  alleged  in  the  declaration ; 

8.  They  are  also  held  to  be  completed  by  foreclosure 
from  filing,  or  by  failing  to  file  answers  or  replications. 

Nevertheless,  if  the  proceedings  secondly  enumerated  are 

not  sufficient  to  fully  set  out  the  grounds  of  the  parties,  the 

court  may  grant  leave  to  file  further  pleadings. — C.  S.  L.  G. 

c.  88,  8.  72 ;  26  Vic.  c.  57,  s.  87. 

10  p.c.c.p. 
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1.  Before  a  party  to  a  suit  can  inscribe  for  hearing  in  law  upon  a 
demurrer,  he  mnst  join  issue  upon  such  demurrer  by  the  usual  joinder. 
Tremhlay  v.  Tretnblay,  4  L.  C.  R.  176,  S.  C.  1858. 

2.  On  motion  to  set  aside  an  inscription  for  hearing  on  the  merits  of 
a  declinatory  exception  as  irregular,  there  being  no  answer  or  replication 
filed — Held,  that  the  issue  was  complete  without  such  answer  or  replica- 
tion. Richard  v.  The  Champlmn  and  St,  Lawrence  Raibcay  Company^  6  L. 
C.  R.  480,  S.  C.  1856. 

3.  There  can  be  but  one  issue  on  the  merits  between  the  parties  plain- 
tiff and  defendant,  or  defendants  who  have  not  severed  in  their  defence, 
and  issue  is  joined  by  the  filing  of  all  the  answers  to  all  the  pleadings  or 
on  the  expiration  of  the  delay  for  filing  the  same.  Botwell  v.  Lloyds  13 
L.  G.  B.  476,  8.  C.  1863. 

4.  The  issue  is  completed  by  declaration,  exceptions  and  answers  to 
exceptions,  if  the  answers  to  the  exceptions  be  general.  Cochrane  et  al 
V.  Bourne  et  al„  13  L.  C.  J.  168,  S.  C.  1869. 

6.  Issue  is  joined  by  a  general  answer  to  an  exception,  and  no  reply 
will  be  allowed.  Hutchins  et  al.  v.  Eraser  et  al..  14  L.  G.  J.  280,  8.  G.  B. 
1870. 

6.  Issue  is  joined  by  declaration,  exception  and  general  answer.  La 
Compagnie  de  Moulins  d  Coton  de  Hudon  v.  Valait,  20  L.  G.  J.  299,  8.  G. 

1876. 

7.  A  special  replication  is  admissible  without  the  permission  of  the 
court.    Kingley  v.  Dunlop,  8  B.  L.  448,  B.  G.  B.  1871. 

8.  A  special  replication  cannot  be  filed  by  defendant  to  the  special 
answer  of  the  plaintiff.  Morriton  v.  Kierzkowiki  es  qual.,  4  L.  G.  R.  419, 
8.  G.  1854. 

9.  But,  heldy  in  appeal,  that  a  special  replication  may  be  pleaded  to  an 
answer  containing  facte  not  stated  in  the  declaration,  and  that  without 
obtaining  the  leave  of  the  court.  Kierzkowiki  v.  Morrison^  6  L.  G.  B. 
169,  Q.  B.  1856. 

10.  A  special  replication  to  a  special  emswer  may  be  filed  without  ob- 
taining leave  of  Gourt.  Carter  v.  Ford  et  al.,  3  L.  N.  338,  8.  G.  1880.  See 
Quay  V.  Caran,  7  Q.  L.  B.  217,  8.  G.  1881,  under  Art.  139,  ante. 

11.  It  is  competent  for  the  defendant,  whose  exception  has  been 
specially  answered,  to  reply  specially  to  such  special  answer,  and  that 
without  it  being  necessary  that  he  should  obtain  permission  to  that 
effect.    Regina  v.  Belleau,  12  L.  G.  B.  161,  8.  G.  18()2. 


r 
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13.  Plaintiff  brought  a  petitory  action  against  the  defendant  to  recover 
poeseaaion  of  a  lot  of  land  acquired  by  him  by  deed  of  such  a  date,  bat 
Betting  ap  no  other  title.  The  defendant  pleaded  that,  before  the  date 
of  the  plaintiff*B  title,  he  had  been  in  poBsession  as  proprietor  for  more 
than  ten  years,  bat  setting  ap  no  title.  To  this  the  plaintiff  was  per- 
mitted to  file  a  special  answer  in  which  he^  set  ap  anterior  titles.  The 
defendant  objected  to  this  special  answer,  as  being  in  fact  a  new  action 
to  which  lus  plea  woald  not  apply,  and  also  to  an  interlocutory  judgment 
setting  aside  the  closing  of  the  plaintiff's  enquHet  previously  made,  and, 
the  evidence  taken  on  the  defendant's  inscription  for  enqttite, — Held] 
that  the  action  must  be  dismissed,  and  both  parties  put  out  of  court, 
paying  their  own  costs  in  both  courts,  because,  among  other  things,  the 
plaintiff  had  failed  to  establish  his  title  to  the  lot  in  manner  and  form 
M  set  np  in  the  declaration,  and  because  the  issue  was  altogether 
irregular,  and  the  parties  ought  not  to  have  been  allowed  to  enquHe. 
Osgood  V.  Kellam,  10  L.  G.  B.  22,  Q.  B.  1859. 

See  cases  under  Art.  139. 


CHAPTEB    POUBTH 

OF   INCIDENTS. 


SECTION  I. 
OF  INCIDENTAL   DEMANDS. 

149.  The  plaintiff  may,  in  the  coarse  of  the  suit,  make 
an  incidental  demand : 

L  In  order  to  add  to  the  principal  demand  something 
he  has  omitted  to  include  in  it ; 

2.  In  order  to  claim  a  right  accrued  since  the  service  of 
the  principal  snit  and  connected  with  the  right  claimed  by 
SDch  suit ; 

8.  In  order  to  demand  something  which  he  requires  for 
the  purpose  of  avoiding  the  ground  of  defence  set  up  by 
the  defendant.     1  Pig.  887  ;  Ord.  1667,  tit.  xi.,  Art.  26. 
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1.  A  claim  which  had  no  connection  with  the  demand  in  chief  cannot 
be  the  ground  of  an  incidental  cross  demand.  Laftuer  v.  Mure^  8  Rev.  de 
Lig.  199,  K.  B.  1810. 

2.  Where  a  lessor  prematorely  institutes  an  action  in  ejectment  for 
non-payment  of  rent,  upox^  the  day  previous  to  the  rent  becoming  exi- 
gible, and  pending  the  suit,  fylee  an  incidental  demand  for  damages 
owing  to  not  having  got  possession  of  the  leased  premises,  the  incidental 
demand  is  held  to  be  a  complement  of  the  principal  action,  and  the 
allegations  thereof  will  avail  to  justify  the  conclusions  of  the  principal 
demand  for  ejectment.    Bonaldaon  v.  OtarleM,  27  L.  C.  J.  87,  Q.  B.  1880. 

8.  An  incidental  demand  must  be  connected  with  the  principal  demand. 
It  must  contain  separate  conclusions.  Under  the  issue  as  joined  in  this 
case,  the  incidental  demand  may  be  treated  as  if  it  were  incorporated  in 
the  principal  demand  as  both  parties  have  so  treated  it,  and  the  conclu- 
sions of  the  principal  demand  may  be  supported  by  the  allegations  of  the 
incidental  demand,  although  this  mode  of  proceeding  is  objectionable. 
Danaldwn  v.  Charles,  1  Q.  B.  R.  22,  4  L.  N.  35,  Q.  B.  1880. 

4.  If  a  defendant  pleads  facts  which  he  has  already  set  up  in  a  caee 
still  pending  between  the  parties,  and  judgment  is  rendered  in  such  case, 
the  plaintiff  may  by  means  of  an  incidental  demaAd  invoke  such  judgment 
as  re$  adjudieata,    Lureau  v.  de  Beaufort,  11  B.  L.  506,  S.  C.  B.  1882. 

5.  An  incidental  demand  filed  during  the  contestation  of  a  garnishee's 
declaration,  by  which  further  monies  accrued  since  the  writ  issued  are 
claimed,  should  be  served  upon  defendant  as  well  as  upon  the  garnishee, 
and  such  demand  will  be  rejected,  as  the  proper  remedy  is  a  new  writ. 
MoUan't  Bank  v.  LitmaU,  4  L.  N.  188,  S.  C.  1881. 

6.  The  service  of  the  incidental  demand  upon  plaintiff's  attorney 
suffices.    Pinuonnault  et  al  v.  De  Oaep^  et  aL,  6  L.  N.  160  S.  C.  1883. 


ISO.  This  incidental  demand  is  made  by  a  petition, 
accompanied  by  the  documents  in  support  thereof,  and 
served  upon  the  opposite  party. 

Ord.  1667,  tit.  ix.  art.  26. 

1.  In  an  action  for  rent,  in  which  the  plaintiff  reserved  his  right  to 
new  conclusions  for  the  rent  then  accruing  and  that  actually  became  due 
before  the  case  was  ready  for  judgment — Held,  after  deliberation,  that 
such  new  conclusions  could  be  added  and  judgment  rendered  thereon 
without  any  further  service  on  the  defendant.  Dubois  v.  Qautkier,  2  L. 
C.  J.  94,  8.  G.  1857. 
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2.  In  ftn  action  against  two  joint  lessees  to  set  aside  the  lease  for  non- 
payment of  rent — Held,  confirming  the  judgment  of  the  coart  below,  that 
an  incidental  demand  for  damages  conld  not  be  entertained,  not  having 
been  served  upon  both  lessees,  notwithstanding  one  of  them  had  made 
default*    Dubait  v.  Lamothe  et  aZ.,  12  L.  G.  B.  480,  8.  C.  1862. 


ISl.  The  defendant  may  set  up,  by  incidental  demand, 
any  claim  of  his  arising  out  of  the  same  causes  as  the  prin- 
cipal demand,  and  which  he  cannot  plead  by  exception. 

When  the  principal  demand  is  for  the  payment  of  a  sum 
of  money,  the  defendant  may  also  make  an  incidental 
demand  upon  any  claim  for  money  arising  out  of  other 
causes ;  but  such  an  incidental  demand  is  distinct  from  and 
cannot  retard  the  principal  action. 

The  court,  whenever  it  renders  judgment  upon  both 
demands  at  the  same  time,  may  order  compensation,  if  the 
case  admits  of  it. 

Pothier,  Proc  89, 40 ;  1  Pig.  887;  Paris,  106, 87th  Rule  of  P. 

1.  A  plea  to  an  action  pro  socio  which  prays  that  the  plaintiff  be  con- 
demned to  render  an  account  or  to  pay  a  sum  of  money  will  be  rejected, 
—the  proper  proceeding  being  an  incidental  demand.  Bury  v.  Mathieu, 
7  L.  N.  42.  &.  G.  1883. 

2.  In  an  action  en  homage  the  defendant  pleaded  the  thirty  years'  pre- 
scription, and  filed  an  incidental  demand  en  homage  on  the  same  ground, 
Tiz.,  of  title  by  prescription,  to  which  the  incidental  defendant  took  no 
exception.  The  incidental  demand  was  dismissed  as  an  unnecessary 
pleading,  each  party  paying  his  own  costs.  Dussault  v.  Stuart  db  e 
eoftfm,  3  Bev.  de  L6g.  392,  K.  B.  1816. 

3.  The  court  will  not  reject  as  irregularly  filed  an  incidental  demand 
filed  by  the  defendants  along  with  their  pleas,  merely  because  the  de- 
fendants have  not  petitioned  the  court  for  permission  to  file  such  incidental 
demand.  Lionau  v.  Lamantagne  et  al.  db  e  contra^  20  L.  C.  J.  308,  8.  C. 
1876. 

4.  In  an  action  for  rent  a  plea  that  the  defendant  has  not  been  kept 
clot  et  cowfert  cannot  be  pleaded  by  exception  to  the  action,  as  such  failure 
on  the  part  of  the  landlord  amounts  to  a  breach  of  contract,  and  the 
tenant  must  seek  his  remedy  in  damages  by  an  incidental  cross  demand. 
Weippert  v.  Iffland,  3  Bev.  |le  L6g.  199,  E.  B.  1820. 
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5.  In  an  action  for  work  and  labour  done  the  defendant  pleaded  want 
of  skill  on  the  part  of  the  plaintiff,  and  filed  an  incidental  cross  demand 
for  damages,  and  that  was  Md  to  be  the  proper  proceeding.  Galameau 
V.  MaretU,  8  Rev.  de  L^g.  199,  E.  B.  1818. 

6.  If  part  of  a  cargo  be  delivered  and  accepted,  an  action  for  freight 
pro  tanto  will  lie,  but  damages  for  the  non-performance  of  the  rest  of  the 
contract  can  only  be  demanded,  on  the  part  of  the  freighter,  by  an  inci- 
dental cross  demand.    Oldfitld  v.  Huttm,  3  Rev.  de  L6g.  200,  K.  B.  1812. 


152*  Incidental  demands  by  the  defendant  are  likewise 
made  by  petition,  accompanied  by  the  documents  in  support 
thereof,  and  served  and  filed  at  the  same  time  as  the  pleas 
to  the  merits. 

86th  Rule  of  P. 

158*  Issue  is*  joined  upon  incidental  demands  in  the 
same  manner  as  upon  the  principal  demand,  and  their 
contestation  is  subject  to  the  same  rules,  delays  and  fore- 
closures. 

SECTION   II. 
OF    INTEBYBNTIONS. 

154.  Every  person  interested  in  the  event  of  a  pending 
suit  is  entitled  to  be  admitted  a  party  thereto,  in  order  to 
maintain  his  rights. 

Poth.  Proc.  40 ;  1  Bornier  Proc.  Civ.  268 ;  27-28  V.  c. 
17,  s  4,  §  9 ;  C.  S.  L.  C.  c.  83,  s.  71. 

1.  VHiere  an  action  was  brought  by  one  of  several  persons  assessed  for 
the  costs  of  a  special  improvenaient  to  jset  aside  the  assesament-roU,  any 
other  person  assessed  for  the  cost  of  the  same  improvement  may  inter- 
vene if  the  original  plainti£f  abandon  the  case.  Hubert  y.  the  City  of 
Montreal,  M.  L.  R.  1,  Q.  B.  237,  Q.  B.  1884. 

« 

2.  A  creditor  cannot  intervene  in  a  suit  brought  by  his  debtor  against 
a  third  party  unless  he  establish  the  existence  of  a  fraudulent  coUnsion. 
MarcoUe  v  Moodie  <&  Thihaudeau  et  al,  11  B.  L.  460,  S.  C.  1882. 
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3.  If  the  plaiutifF  has  no  right  to  obtain  the  conclusions  of  his  demand, 
the  party  who  is  entitled  to  obtain  what  the  plaintiff  asks,  may  intervene 
snd  get  judgment  against  the  defendant.  The  intervention  forms  a 
distinct  action.     Moreau  v.  Dorion  db  Dorian,  12  B.  L.  880,  6.  C.  1883. 

i.  Where  action  was  brought  to  set  aside  an  assessment  roll,  a  third 
party  who  was  likewise  assessed  by  the  same  roll  was  allowed  to  inter- 
vene for  the  purpose  of  asserting  his  rights.  Such  actions  are  of  the 
nature  of  a  popular  action.  MoUon's  Bank  v.  The  City  of  Montreal  and 
Hvbert,  11  B.  L.  542,  6.  G.  1881.  / 

5.  Goods  belonging  to  a  third  person  and  which  have  been  seized  under 
an  attachment  before  judgment  must  be  reclaimed  by  intervention  and 
not  by  an  opposition.  Ste.  Marie  v.  Brown  es  qual.  dt  Brown^  4  B.L.  527, 
S.  C.  B.  1S72;  Anderton  v.  WaUh  db  Rom,  3  B.  L.  445,  8.  G.  1871. 

6.  A  person  claiming  land  under  seizure  cannot  do  so  by  means  of 
an  intervention  pending  proceedings  upon  an  opposition  to  withdraw 
filed  by  another  person,  and  such  intervention  may  be  rejected  on 
motion.     Bethune  v.  Chapleau  et  al.  <t  Eraser,  17  L.  G.  J.  33,  S.  G.  B. 

1873. 

7.  An  intervention  allowed,  filed  and  served  between  the  service  and 
the  return  of  the  principal  action  is  not  premature,  the  action  being 
pending  from  the  moment  of  service.  The  service  of  the  intervention 
upon  the  plaintiff's  attorney  is  a  sufficient  service  upon  the  plaintiff. 
Reei  V.  Jlorg^  db  Baillie,  4  Q.  L.  B.  184,  S.  G.  1878. 

8.  A  demand  in  intervention  may  be  served  at  any  time  before  judg> 
ment.    B<tker  v.  Foreman  and  Bank  of  Toronto,  4  L.  N.  268,  8.  G.  1881. 

155«  An  intervention  is  formed  by  a  petition,  contain- 
ing the  grounds  which  justify  the  party  in  intervening,  with 
conclusions  to  that  effect,  and  must  be  accompanied  with 
the  exhibits  in  support  thereof. 

C.  S.  L.  C.  c.  83,  8.  71 ;  Ord.  1667,  tit.  xi.  Art.  28 ;  22 
Isambert,  81 ;  C.  P.  C.  889. 

1.  An  intervention  may  be  aUowed  by  the  Gourt  without  being  sup- 
ported by  an  affidavit.  Coatet  et  al.  v.  The  Glen  Brick  Co.  and  Welsh,  14 
L.  C.  J.  112,  8.  G.  1869. . 

3.  Beasons  which  might  have  been  urged  if  the  intervention'  had  been 
A  plea  to  the  merits  cannot  be  pleaded  against  the  right  of  the  intervener 
to  oome  into  the  case.  Evans  et  al,  v.  Lionais  dt  LionaU,  2  L.  N.  195, 
8.  C.  1879. 


I 
I 

i 


152  OF  INTERVENTIONS,  ARTS.  156-157. 

156.  The  demand  in  intervention  may  be  made  in  court 
or  filed  in  the  prothonotary's  office;  but  it  cannot  stay 
proceedings  upon  the  principal  demand  unless  it  is  allowed 
by  the  court,  or  by  a  judge  in  vacation,  upon  application 
made  at  any  time  before  judgment  in  the  cause. — C.  S.  L. 
C.  c.  88,  8.  81. 

1.  An  intervention  by  a  party  interested  in  a  contestation  between 
defendant  and  a  guardian  mit  en  cause,  after  determination  of  the  prin- 
cipal suit,  is  regular.  It  will  not  be  rejected  from  the  record  on  motion 
because  it  was  filed  without  the  allowance  of  the  court.  Semble  that 
the  allowance  thereof  by  a  judge  in  chambers  during  term  is  not  a  com- 
pliance with  Art.  156. — Millar  v.  Bourgeois  d^  Holland  and  The  Montreal 
R.  MiUs,  16  L.  C.  J.  335,  S.  C.  1S72. 

157*  When  the  intervention  is  allowed  by  the  court  or 
judge,  the  suit  is  suspended  during  three  days  ;  and  if  the 
intervening  party  fails  within  that  period  to  have  it  served 
upon  the  parties  in  the  case  and  to  file  a  certificate  of  such 
service,  it  is  held  not  to  have  been  filed  and  has  no  effect ; 
and  the  filing  of  the  prothonotary's  certificate  of  such  de- 
fault is  equivalent  to  a  judgment  dismissing  the  interven- 
tion.— Ibid.,  «.  2. 

1.  An  intervention  stays  proceedings  upon  the  principal  demand,  but 
cannot  arrest  proceedings  for  the  appointment  of  a  sequestrator  already 
commenced,  or  any  conservatory  proceedings.  Crossley  v.  McKeand,  3  L. 
N.  268,  8.  C.  C.  1880. 

2.  The  demand  in  intervention  was  served  upon  the  parties  before 
aUowance.  A  second  service  after  allowance  was  held  to  be  unnecessary. 
La  Banque  Ville  Marie  v.  Laurin  db  Brien  dit  DurocheVy  3  L.  N.  347,  8.  C. 
1880. 

3.  An  intervening  party  is  bound  within  eight  days  from  the  admis- 
sion of  his  intervention,  either  to  furnish  any  further  grounds  he  may 
have  to  set  up  in  the  principal  suit,  or  to  notify  the  parties  that  he  has 
no  further  grounds  to  offer.  McOreevy  v.  Qingras  db  CoU,  4  Q.  L.  B.  203, 
8.  C.  B.  1876. 

4.  The  Court  may  extend  the  delay  of  three  days  allowed  for  service 
of  petition  in  cases  of  intervention.  Fraser  v.  Pouliot  dt  Lawrie,  3  B.  L. 
446,  8.  G.  1871. 
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6.  A  petitunter  for  intervention  mnat  give  notice  of  his  petition  to  all 
the  puties  in  the  caee,  as  well  those  who  have  appeared  as  those  who 
have  made  default,  and  the  reasons  of  intervention  mnst  be  served  both 
apon  the  plaintiflF  and  the  defendant.  Fra$er  v.  Pouliot  dt  Lavoie,  8  B.  L. 
446,  8.  C.  1871 ;  GilUtpie  et  al.  v.  Spragge  et  aL  dt  HutchUon  et  al.,  6  L.  C. 
J.  25, 8.  G.  B.  1855. 

6.  An  intervention  mnst  be  served  upon  the  parties,  otherwise  it  can 
have  no  e£fect.  Coumoyer  v.  Tranehemoniagne  et  al.  dt  Barthe^  18  L.  C.  J. 
385, 5  R.  L.  837,  S.  C.  B.  1874. 

7.  Plaintiff  obtained  a  certificate  that  the  intervention  had  not  been 
filed  within  the  three  days,  whereupon  the  intervening  party  moved 
withoat  notioe,  but  upon  afiidavit,  for  a  further  delay  to  file  his  reasons, 
which  motion  was  allowed — Held^  in  review,  that  the  further  delay 
should  not  have  been  granted.  Beaudet  et  ux.  v.  Martel  db  Ethier^  15 
L.  C.  R.  457. 1  L.  C.  L.  J.  29,  8.  C.  B.  1865. 

158.  If  the  demand  in  intervention  is  served  within  the 
delaj  prescribed,  the  parties  to  the  suit  are  bound  to  answer 
it  within  eight  days  after  such  service,  in  default  of  which, 
the  intervention  is  held  thenceforward  to  be  admitted  by  the 
parties  who  have  not  contested  it.  The  intervening  party 
is  bound,  within  eight  days  from  the  admission  of  his  inter- 
vention, to  furnish  any  grounds  he  may  have  to  set  up  in 
the  principal  suit. 

The  subsequent  proceedings  are  the  same  as  in  an  ordi- 
nary suit.    1  Couchot,  78 ;  25  Vic.  c.  57,  s.  86. 

1.  On  the  reasons  and  grounds  of  an  intervention  a  new  issue  is  raised, 
snd  proceedings  must  be  taken  and  followed  as  in  ordinary  cases. 
WdUotty.  Bobinmm  dt  Johnson  db  Bamee,  11  L.  G.  J.  303,  S.  C.  B.  1867. 

S.  An  inscription  on  the  role  d'enquite  or  de  droit,  without  having 
regularly  demanded  a  plea  in  contestation  of  the  intervention,  and  with- 
out having  aUowed  the  legal  delays  to  elapse  wiU,  on  motion  to  that 
effect,  be  struck.    Ilid, 

8.  An  intervening  party  cannot  foreclose  a  party  already  en  cause 
without  a  regular  demand  of  plea  and  the  lapse  of  the  regular  delays 
allowed  for  similar  pleadings  in  ordinary  suits,  and  such  foreclosure  will 
be  raised  on  moticm.  Walcott  v.  Robinson  dt  Johnson  dt  Barnes,  11  L.  C.  J. 
m,  8.  C.  R.  1867. 
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4.  Although  a  seizure  corporeally  effected  of  property  in  the  hands  of 
the  tiera  saisi  he  nail,  an  intervening  party  cannot,  hy  motion  made 
immediately  after  he  is  allowed  to  intervene,  and  before  any  issue  is 
joined  on  the  intervention,  claim  the  quashing  of  the  seizure.  FUck  v. 
Brown,  9  L.  C.  J.  216  and  15  L.  C.  B.  416,  and  1  L.  G.  L.  J.  33,  Q.  B. 
1865. 

See  McGreevy  v.  Gingraa  d^  C6U,  under  Art.  157. 

5.  Where  parties  intervene  in  an  attachment  before  judgment  and 
claim  proprietorship  of  the  things  seized,  and  instead  of  contesting  plain- 
tiff*8  claim  give  security  that  the  goods  will  be  forthcoming  to  abide  the 
issue,  and  thus  get  possession  of  the  things  seized,  and  allow  the  plaintiff 
to  take  a  judgment  declaring  the  attachment  good  and  valid,  they  cannot 
oppose  the  sale  of  the  things  seized  in  execution  of  such  judgment  on  the 
ground  that  they  are  proprietors  thereof.  Pr/vost  v.  Rodgen  et  al,,  24 
L.  C.  J.  179,  Q.  B.  1879. 

6.  A  party  may  contest  an  intervention  after  the  eight  days  following 
the  service  thereof  if  no  demand  of  plea  have  been  made  on  him  and  no 
acte  of  foreclosure  have  been  granted  by  the  prothonotary.  Derotne  dit 
Decarreau  v.  BobitailU,  8  Q.  L.  B.  60,  Q.  B.  1881. 


SECTION  ni. 

OF   IMPROBATION. 

159*  Besides  the  action  of  improbation  which  may  be 
brought  as  a  principal  and  direct  action,  any  party  in  a  suit 
may  proceed  by  improbation  against  any  authentic  docu- 
ment produced  by  the  opposite  party,  [and  even  against  a 
return  of  the  sheriff  or  of  any  other  judicial  officer.  Poth. 
Proc.  388 ;  Serpillon,  Code  du  Faux,  158 ;  C.  P.  C.  214. 

Nevertheless,  as  regards  simple  service  of  summons  or  of 
notice,  the  return  may  be  contested  on  motion,  without  an 
iniprobation,  unless  the  court  otherwise  orders. 

If  the  contestation  be  deemed  frivolous  the  contesting 
party  may  be  condemned  to  pay  double  costs. 

The  Court  may,  according  to  circumstances,  grant  leave 
to  amend  the  return,  by  supplying  any  omissions  or  cor- 
recting any  errors  therein  which  might  be  grounds  of 
improbation.] 
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1.  A  sherifTs  return  is  an  authentic  act,  and  cannot  be  impeached 
without  an  inscription  en  faux  and  an  incidental  demand  in  reoission 
founded  on  affidavit.    B^lwiger  v.  Hobneg,  8  Bev.  de  L^g.  198,  K.  B.  1818. 

2.  Where  it  is  shown  that  a  paper  filed  in  a  case  has  been  ante-dated, 
and  in  reality  filed  on  a  different  day  from  its  date  and  after  the  proper 
delay,  it  will  be  struck  from  the  files  of  the  court  on  motion  to  that  effect, 
and  it  is  not  necessary  to  inscribe  en  faux  against  the  plumatif  or  register 
of  papers  filed.    Beaudry  v.  Ouimet,  8  L.  C.  J.  136,  B.  C.  186S. 

3.  Where  inscription  en  faux  was  taken  against  the  defendant's  pleas 
and  exhibits  as  not  being  filed  on  the  day  on  which  they  purported  to 
have  been  filed — Held,  that  defendant  might  withdraw  such  pleas  and 
exhibits  and  substitute  others  on  payment  of  costs  of  procedure  en  faux, 
and  thirty  shillings  additional  on  filing  the  new  pleas.  Mayer  y.  Thompson 
et  al.,  1  L.  C.  J.  280,  8.  C.  1867, 

4.  Where  a  document  produced  in  a  case  before  experts  was  alleged  to 
be  false — Held,  that  it  might  be  attacked  en  faux  by  summary  petition. 
Bnuut  V.  Brwiet,  17  L.  G.  J.  51,  6.  C.  1871. 

5.  The  court  will  not  permit  a  party  to  adduce  the  testimony  of  wit- 
nesses in  order  to  impugn  an  authentic  document,  unless  he  proceeds  by 
improbation,— except  in  the  case  of  a  bailiff's  return.  Lewis  et  al.  v. 
Primeau  et  al.,  7  L.  N.  89,  8.  G.  1888. 

6.  An  entry  by  which  a  writ  returnable  on  the  24th  was  recorded  as 
returned  on  the  26th,  may  be  shown  to  be  a  clerical  error,  particularly 
where  the  record  itself  proves  that  the  entry  was  made  in  error.  MoUon's 
Bank  ▼.  Lionais  esqual.,  27  L.  G.  J.  40,  Q.  B.  1881. 

7.  An  application  to  proceed  by  improbation  against  the  prothonotary's 
certificate  regarding  the  posting  of  a  report  of  distribution  will  not  be 
granted  after  the  report  has  been  homologated,  in  favour  of  an  opposant 
who  knew  of  the/aiur  complained  of  prior  to  the  homologation.  Pangman 
V.  Paux/esqual,  27  L.  G.  J.  140,  8.' G.  1883. 

8.  An  omission  in  a  deed  arising  from  error  or  oversight,  does  not 
constitute  a  ground  for  an  action  in  improbation.  Sabine  v.  Krans,  8  L* 
N.  267,  8.  C.  R.  1872. 

9.  The  certificate  of  the  prothonotary  can  only  be  attacked  by  impro- 
bation.   DeBeaujeu  v.  MassJJun,,  7  L.  G.  J.  105,  8.  G.  1868. 

10.  The  correctness  of  a  duly  certified  copy  of  a  notarial  deed  may  be 
attacked  otherwise  than  by  improbation,  and  therefore  the  procedure  by 
way  of  an  inscription  en  faux  should  be  dismissed.  Dufresne  et  al.  v. 
LaioRde  et  al.,  21  L.  G.  J.  105, 8.  C.  1876. 

See  ante.  Arts.  79,  80. 
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160.  A  party  may  also  proceed  by  improbation  against 
any  document  filed  by  himself,  and  which  he  is  seeking  to 
have  declared  null. 

Perrault  v.  Simard,  6  L.  C.  R.  24. 

161«  Incidental  improbation  is  begun  by  a  petition, 
praying  that  the  party  be  allowed  to  proceed  by  improba- 
tion against  the  document  therein  designated,  and  that  the 
opposite  party  be  held  to  declare  whether  he  intends  to 
make  use  of  such  document. 

The  petition  must,  under  pain  of  nullity,  be  signed  by 
the  party  himself,  or  by  his  attorney,  under  a  special  power 
filed  with  the  petition. 

Imbert,  p.  788 ;  Ord.  1670,  art.  6  :  Ord.  1787,  tit.  ii. 
art.  3 ;  Serpillon.  Code  du  Faux,  168  ;  C.  P.  C.  215. 

1.  On  an  ineioription  in  improbation — Held,  to  be  unneoeBsary  to  make 
an  election  of  domicile.    Martineau  v.  Karrigan^  8  L.  C.  J.  190,  S.  C.  1S59. 

2.  A  party  will  not  be  allowed  to  inaoribe  en  faux  against  a  bailiff's 
return  after  the  expiration  of  the  four  days  from  the  date  of  return, 
except  on  cause  shown  by  affidavit.  Perry  v.  Milne  dt  Ttte  Ontario  Bank, 
6  L.  C.  J.  248,  8.  G.  1862 ;  Seymour  v.  Homer,  et  aL,  12  L.  C.  B.  90,  S.  C. 
1862. 

8.  A  party  was  held  to  have  waived  all  pretensions  to  proceed  on  his 
inscription  en  faux  where  he  omitted  to  move  to  set  aside  an  inscription 
on  the  merits  of  the  suit.  Phillips  v.  Hart  dt  Hart,  1  L.  C.  B.  805.  8.  C. 
1851. 

162«  The  petition  must  be^  served  upon  the  opposite 
party  before  it  is  presented.    G.  P.  C.  215. 

• 

168*  [The  petition  must  be  accompanied  by  a  deposit  in 
the  prothonotary's  office  of  a  sum  fixed  by  the  court,  to  meet 
the  costs  to  be  incurred,  in  whole  or  in  part,  in  the  event  of 
the  improbation  being  dismissed.] 

164.  Improbation  may  be  begun  at  any  stage  of  the  suit 
until  the  closing  of  the  evidence,  and  even  afterwards  before 
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jadgment,  npon  proof  that  the  falsity  was  not  ascertained 
ontfl  after  evidence  was  closed. 

All  proceedings  in  the  principal  suit  are  suspended  until 
the  improbation  is  adjudicated  upon. — 8  L.  G.  J.  268. 

1.  An  inscription  en  faux  may  be  made  at  any  stage  of  the  prooeedings, 
Art  164  having  abrogftted  aU  rales  to  the  contrary.  Lynch  y.  Duncan,  12 
L.  C.  J.  220,  15  L.  C.  J.  86,  8  G.  R.  1S68. 

2.  Bat  a  party  cannot  proceed  by  improbation  against  any  docament 
prodaoed  in  a  case  after  the  closing  of  the  enqu^e,  when  the  facts  on 
which  he  relies  were  known  to  him  before  he  pleaded  to  the  merits. 
DaiUti  y.  Trahan,  5  B.  L.  52,  8.  C.  1878. 

IBS.  The  opposite  party  mast  declare  whether  or  not  he 
intends  to  make  use  of  the  document  impugned,  and  file  in 
the  prothonotary's  office  a  precise  declaration  to  that  effect, 
previously  served  upon  the  plaintiff  in  improbation. 

The  declaration  must  also,  on  pain  of  nullity,  be  signed 
by  the  party  or  by  his  attorney,  under  a  special  power  to 
that  effect,  filed  with  the  declaration. 

The  declaration  must  be  made  within  eight  days  from 
the  filing  of  the  petition,  unless  the  delay  is  extended  by 
the  judge. 

Serpillon  169 ;  G.  P.  G.  216. 

1.  If  the  party  who  files  an  acte  or  deed  which  is  impeached  en  faux 
omits  to  declare  that  he  means  to  make  ase  of  it,  he  is  not  foreclosed 
from  doing  so,  bat  may  still  be  admitted  to  make  his  declaration  on  pay- 
ment of  costs.    Proulx  ▼.  Prmlx,  8  Bev.  de  L^.  198,  E.  B.  1818. 

ISO*  If  the  defendant  in  improbation  fails,  within  the 
delay  prescribed,  to  make  such  declaration,  or  declares  that 
he  does  not  intend  to  make  use  of  the  document,  it  is  rejected 
from  the  record,  and  if  the  conclusions  demand  it,  is  also 
declared  null. 

Serpillon,  178, 179 ;  God.  L.  8  dejide  instrum. ;  G.  P.  G. 
217. 
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167*  If  the  defendant  in  improbation  declares  that  he 
intends  to  make  use  of  the  document,  the  court,  or  a  judge 
in  yacation,  upon  the  demand  of  either  of  the  parties,  orders 
that  such  document,  and  the  original  thereof  if  necessary,  be 
deposited  in  the  prothonotary's  office,  at  the  diligence  of  the 
party  who  relies  upon  it,  and  that  the  parties  in  charge 
thereof  be  compelled  by  all  lagal  means  to  deposit  it. 

Imbert  loco  cit. ;  C.  P.  C.  219,  220,  221. 

\%H.  As  soon  as  the  document  impugned  has  been  de- 
posited in  the  office  of  the  prothonotary,  he  proceeds  to 
draw  up  a  descriptive  statement  of  its  condition ;  this  is 
done  at  the  instance  of  either  party,  the  other  party  being 
either  present  or  duly  notified. 

The  descriptive  statement  must,  mention  and  describe  the 
first  and  last  word  of  each  page,  the  erasures,  words  writ- 
ten over,  interlineations,  marginal  notes,  paraphs  and 
signatures  upon  the  document,  and  all  other  similar  circum- 
stances; the  document  is  initialed  and  the  statement  is 
signed  by  the  prothonotary  and  by  the  parties  or  their 
attorneys,  or  else  mention  is  made  of  the  reasons  why  the 
parties  refused  to  sign  upon  being  required  to  do  so.  G.  P. 
C.  225-6-7. 

Itt9*  The  parties  take  communication  of  the  impugned 
document  from  the  hands  of  the  prothonotary,  and  without 
removing  it.    C-  P-  C.  228. 

170.  Eight  days  after  the  making  of  the  descriptive  state- 
ment, the  plaintiff  must  file  his  articles  of  improbation  and 
serve  the  same  on  the  defendant.    G.  P.  G.  229. 

171*  The  defendant  is  allowed  a  like  delay  of  eight  days 
to  file  and  serve  his  answers.    G.  P.  G.  280. 

1.  Under  the  Code,  a  motion  to  deolare  the  grounds  of  improbation 
inadmissible  wiU  not  be  received, — ^the  108th  Role  of  Practice  S.  C.  being 
abrogated  by  this  article.  Mathieu  t.  Barthe  db  Barthe,  6  B.  L.  804, 
C.  C.  1874. 
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172.  In  other  respects  the  issues  are  joined  and  tried  as 
in  ordinary  suits  and  are  subject  to  the  same  rules  and  the 
s^e  foreclosures. 

17&  The  jud^;ment  which  decides  upon  the  improbation 
likewise  determines  to  whom  of  right  the  document  shall 
be  hande<l  over.     C.  P.  C.  242. 

174«  While  the  document  impugned  remains  in  the 
prothonotary's  office,  no  copies  thereof  can  be  delivered 
without  an  order  from  the  court,  after  the  parties  have 
been  beard  or  have  been  notified. 

17{(.  [The  provisions  of  this  section,  except  those  of 
article  168,  are  observed,  in  so  far  as  they  apply,  with 
regard  to  direct  actions  of  improbation.] 


SECTION  IV. 


OF  RECUSATIONS. 


17tt*  Any  judge  may  be  recused  : 

1.  If  he  is  related  or  allied  to  one  of  the  parties  within 
the  degree  of  cousin-german  inclusively.    0.  S.  L.  G.  c.  81, 

8.3. 

2.  If  he  has  a  suit  depending  upon  the  same  question  as 
that  in  issue  in  the  case.     Ord.  1667,  tit.  xxiv.  art.  5. 

8.  If  he  has  given  advice  upon  the  matter  in  dispute,  or 
has  previously  taken  cognizance  of  it  as  an  arbitrator ;  if 
he  has  acted  as  solicitor  for  either  of  the  parties,  or  has 
Diade  known  his  opinion  extra-judicially.    Ibid.  art.  6. 

4.  If  a  suit  is  pending  in  his  name  before  a  court  in 
which  one  of  the  parties  will  sit  as  judge.    Ibid.  Art.  7. 


i 

i 
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5.  If  he  has  made  verbal  or  written  threats  against  one 
of  the  parties  since  the  beginning  of  the  suit,  or  within  six 
months  previous  to  the  recusation ;  or  if  there  has  been 
mortal  enmity  between  them  without  reconciliation.  Ibid. 
Art.  8  ; 

6.  If  he  is  the  manager  or  patron  of  any  order,  corpora- 
tion, or  community  which  is  a  party  to  the  suit,  or  the 
tutor,  honorary  tutor,  eubrogate-tutor,  or  curator,  heir  or 
donee  of  either  of  the  parties.    Ibid.     Art.  10 ; 

7.  If  he  has  any  interest  in  favouring  either  of  the  par- 
ties.    1  Pig.  865-6. 

1.  The  fabt  that  a  jadge  is  related  to  a  shareholder  in  an  incorporated 
body,  party  to  a  suit,  does  not  render  him  liable  to  be  recnaed.  La  Cie 
d'Au.  du  Canada  v.  Freeman,  8  Bev.  de  L6g.  85,  K.  B.  1847. 

2.  The  recusation  contemplated  by  the  Ord.  of  1667  can  be  made  in 
writing  only :  and  the  hatred  mentioned  in  the  8th  Art.  most  be  hatred  on 
the  part  of  the  judge,  and  must  be  so  alleged  and  proved,  failing  which, 
the  grounds  of  recusation  will  be  held  to  be  impertinent.  Renaud  v.  Ougyt 
8  L.  G.  B.  246,  Q.  B.  1868. 

8.  The  hatred  mentioned  in  the  Ord.  of  1667  {inimitiJ  eapitcLle),  must  be 
a  decided  hatred,  known  and  manifest,  such  as  would  result  from  the 
killing  of  some  near  relative  of  the  person  urging  such  recusation,  or  the 
result  of  differences  or  personal  encounters  between  such  persons  and  the 
judge,  which  would  create  a  feeling  of  revenge  that  might  lead  to  the  use 
of  the  opportunity  of  destroying  the  life,  the  honour  or  the  personal 
advantage  of  one's  enemy.    Ibid. 

4.  Where  the  judge  had  formerly  been  a  member  of  an  association  of 
persons  which  had  never  deposited  a  declaration  of  partnership,  and 
against  which  a  qui  tarn  action  was  brought,  the  demand  in  recusation  was 
set  aside  as  it  appeared  that  he  had  no  longer  any  interest  in  the  associa- 
tion.   Leclerc  v.  Bilodeau,  12  L.  G.  J.  20 ;  4  L.  G.  L.  J.  42,  G.  G.  1867. 

5.  VHiere  a  judge  had  in  an  action  between  the  same  parties,  but  in 
another  court,  expressed  his  opinion  and  delivered  judgment  in  accordance 
therewith  on  the  pretensions  of  the  parties,  which  pretensions  were  to  be 
urged  in  the  second  case,  it  was  held  that  he  should  refrain  from  sitting. 
Hall  V.  Brigham,  18  L.  G.  J.  252,  Q.  B.  1869. 

6.  Boman  Gatholic  judges,  in  cases  involving  the  right  of  the  civil 
power  to  entertain  an  appeal  in  the  nature  of  an  appel  eomme  d*alnut 
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oannot  be  recased  on  the  groond  that  they  admowledge  the  authority 
of  Borne.  Brown  v.  The  Cur^,  eU.,  of  Montreal,  90  L.  G.  J.  328,  P.  C. 
1874. 

1T7*  A  judge  is  disqualified  if  he  is  interested  in  the  suit, 
either  personally  or  on  account  of  his  wife,  or  if  his  wife, 
when  separated  from  him  as  to  property,  is  interested  in  the 
suit.    Ibid. 

178«  A  judge  who  is  liable  to  be  recused  cannot  refuse  to 
sit  in  the  case  until  after  he  has  declared  the  grounds  of 
recusation  that  may  be  invoked  against  him  and  the  court 
has  ordered  that  he  should  not  sit.  Ord.  1667,  tit.  zziv., 
Art.  18. 

179.  Any  judge  who  is  aware  of  a  ground  of  recusation 
to  which  he  is  liable,  is  bound,  without  waiting  until  it  is 
invoked,  to  make  a  written  declaration  of  it  to  be  filed  in 
the  record.    Ibid.  Art.  17. 

184I.  Any  party  to  a  suit  who  is  aware  of  a  ground  of 
recosaiion  against  a  judge,  is  bound  to  make  it  known  as 
soon  as  it  comes  to  his  knowledge.    Ibid.  Art.  19. 

181.  After  the  declaration  of  the  judge  or  one  of  the  par- 
ties, the  party  desirous  of  recusing  the  judge  is  bound  to  do 
so  within  eight  days  from  the  service  of  such  declaration  ; 
after  which  he  cannot  do  so,  unless  the  court,  for  sufficient 
reasons,  has  extended  the  delay.    Ibid.  Art.  20. 

1.  U  a  jadge  deolare  his  inoompetency  by  reason  of  kindred,  &o.,  the 
parties  most  file  their  reoosation  within  eight  days,  and  are  dJehuet  de 
plein  droit  if  they  do  not  NeiUon  v.  The  Union  Co,,  8  Rev.  de  L6g.  472, 
K.  B.  1817. 

183«  If  no  declaration  as  above  mentioned  has  been  made, 
the  judge  may  be  recused  at  any  stage  of  the  case  before 
judgment,  upon  the  affidavit  of  the  party  that  the  grounds 
of  recusation  have  only  recently  come  to  his  knowledge. 
Ibid.  Art.  21. 

11  •  F.C.O.P. 
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198*  A  recusation  is  proposed  by  means  of  a  petition 
containing  the  grounds  thereof,  and  it  must  be  signed  by 
the  party  himself  or  by  his  attorney  under  a  special  power. 

If  the  party  is  absent  from  the  Province,  his  attorney  ad 
litem  may,  without  special  power,  sign  the  petition  asking 
that  the  judge  do  abstain  from  sitting.  Ibid.  Art.  28; 
Poth.  Proc.  80. 

184.  When  the  recusation  is  made  before  the  judge  has 
made  his  declaration,  communication  of  it  must  be  given  to 
him,  and  he  must  declare  in  writing  whether  the  grounds 
are  true  or  not ;  another  judge  then  proceeds  to  determine 
whether  the  recusation  is  founded  or  not,  without  the  re- 
cused judge  having  a  right  to  be  present.    Ibid.  Art.  24. 

185*  If  the  recusation  is  proposed  against  the  sole  judge 
residing  in  a  district,  it  is  carried  to  the  chief-place  of  a 
neighbouring  district,  designated  by  the  judge  who  is 
recused,  and  the  record  is  forthwith  transmitted  to  such 
place  by  the  prothonotary.  G.  S.  L.  C,  c.  79,  s.  19,  §  2 ; 
c.  78,  s.  20,  §  1. 

IHSm  If  the  recusing  party  has  no  written  proof  in  sup- 
port of  his  recusation,  the  judge's  declaration  is  conclusive, 
and  the  recusing  party  cannot  produce  oral  testimony  nor 
even  obtain  delay  to  produce  written  evidence.  Ibid.  Art. 
15. 

187*  If  the  recusation  is  maintained,  the  judge  cannot, 
for  any  cause  or  under  any  pretext  whatever,  be  present  in 
court  during  the  hearing  of  the  case  or  the  rendering  of  the 
judgment. 

The  reonsatioxi  must  be  withdrawn  before  the  judge  against  whom  it 
is  made  or  must  be  disposed  of  by  the  judge  entitled  to  decide  the  ques- 
tion before  the  parties  can  proceed  in  the  case.  Montreal  City  d:  D.  Sa- 
ving'i  Bank  v.  Oeddes,  etaL,  2  L.  N.  271,  8.  C.  1879. 
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188.  If  the  reousation  has  been  carried  before  a 
court  of  another  district  and  is  maintained,  such  court 
remains  seized  of  the  case,  and  the  record  from  that  period 
forms  part  of  its  records.  G.  S.  L.  C.  c.  78,  s.  20,  §  2 ; 
c.  79,  B.  19,  §  8. 

189.  But  if  the  recusation  is  dismissed,  the  case  is  sent 
back  4o  the  former  judge,  to  be  by  him  tried  and  deter- 
mined.   Ibid. 

190*  A  party  who  has  a  right  to  recuse  a  judge  may 
renounce  his  right,  by  filing  a  written  consent  that  the 
judge  should  hear  and  decide  the  case,  except  in  the  case 
mentioned  in  article  177. 

191.  In  such  case,  however,  as  also  when  the  party  fails 
to  recuse,  the  judge  is  not  bound  to  sit,  unless  the  grounds 
of  recusation  have  been  declared  insufficient. 

SBCTION  V. 
OF  DISAVOWAL. 

193.  Any  party  may  disavow  his  attorney  ad  litem  who 
has  exceeded  his  powers.  He  may  also  disavow  an  attorney 
whom  he  has  not  employed  ;  without  prejudice  to  his  rights 
if  he  does  not  do  so.    1  Pig.  849 ;  G.  P.  C.  882. 

1.  Th«  sabfltitation  of  attorney  by  the  party  in  this  partioolar  oanse, 
in  plaoe  of  the  one  who  previoasly  represented  him  was  an  aoquieecenoe 
in  all  the  prooeedings  of  the  first  attorney,  there  being  no  disavowal,  and 
tibat  notwithstanding  any  irregnlarities  in  the  proceedings.  Bummght  v. 
MoUoH  et  a/.,  S  L.  C.  B.  494. 

3.  PipoeedingB  in  disavowal  are  in  the  natnre  of  a  snit  between  client 
ftnd  attorney,  and  the  matter  to  be  adjudged  is,  had  the  attorney  a  right 
to  act  or  not.  AfoM  et  aL  v.  Bots  dt  Ross  v.  Monk,  9  L.  G.  J.  828,  S.  C. 
1865. 

S.  And  a  plaintiff  in  disavowal  is  bonnd  to  prove  all  the  allegations 
of  his  declaration,  and  particularly  that  no  anthority  or  power  to  act  was 
given  by  him  to  the  attorney.    Ibid. 
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4.  An  attorney  ad  litem  in  pofloowion  of  pc^ien  is  not  reqoired  to  justify 
or  prove  bis  authority,  bnt  the  presumption  is  that  he  has  a  general  man- 
date from  the  party  for  whom  he  acts.    Ibid, 

198*  A  disavowal  may  take  place  during  the  suit  or  after 
judgment. 

The  latter  kind  is  mentioned  in  the  chapter  on  petitions  in 
revocation  of  judgment.    lUd. 

1.  A  demand  for  disavowal  oannot  be  heard  or  reoeived  by  the  oonrt 
before  the  day  of  the  return,  unless  notioe  have  been  given  to  the  opposite 
party,  nor  can  it  be  reoeived  when  the  prinoipal  cause  is  en  dilihOri,  The 
Canadian  Building  Society  of  Montreal  v.  Lafrenaye^  S  L.  C.  J.  285,  8.  C. 
1859. 

Vide  post  Art.  506. 

194t.  A  disavowal  can  only  be  made  by  the  party  himself 
or  his  attorney  under  a  special  power,  and  the  party  himself 
must  declare  that  he  did  not  authorize  the  act  of  procedure 
which  he  repudiates.    Ibid,  860. 

1.  A  party  who  excepts  by  way  of  disavowal  must  state  that  the  dis- 
avowal is  made  by  himself  personally,  with  the  aid  of  his  attorney,  or  by 
his  fandJ  de  procuration.    Hart  v.  Hart,  1  L.  G.  B.  807,  S.  G.  1851. 

198*  Disavowal  is  made  by  filing  a  declaration,  in  the 
office  of  the  prothonotary  of  the  Court  before  which  the  case 
is  pending,  that  the  party  disavows  the  act  in  question,  as 
never  having  authorized  the  same.    Pig.  Ibid. ;  G.  P.  C.  868. 

19a«  The  party  disavowing  is  bound  to  proceed  wi&out 
delay  to  have  the  disavowal  declared  valid,  and  this  is  done 
by  a  petition  served  upon  both  the  attorney,  or  his  heirs, 
and  the  opposite  party.  Pig.  850 ;  Laeombe  Vo.  Proe.  ad 
Utes,  No.  2 ;  C.  P.  C.  854. 

1.  Defendants  en  dAaveu  filed  an  exception  to  the  form  on  the  ground 
that  they  had  not  reoeived  ten  days*  notioe  of  the  presentation  of  the 
disavowal.  Exception  dismissed.  MeCUmaghan  v.  Harbor  Commieeumert 
of  Montreal,  2  L.  N.  800,  38  L.  C.  J.  824,  8.  C.  1879. 
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11I7«  After  notice  of  the  disavowal  bas  been  given,  all 
proceedings  in  the  principal  action  are  stayed.    Pig.  Ibid. ; 

Ouertin  v.  O'Neil,  Appeal,  Dec.  1865  ;  C.  P.  C.  198. 

198«  The  procedure  upon  the  disavowal  is  the  same  as 
in  ordinary  suits. 

100«  If  the  disavowal  is  maintained,  the  acts  disavowed 
are  annulled,  and  the  parties  are  placed  in  the  same  posi- 
tion as  they  were  in  at  the  time  thai  the  acts  were  done. 
C.  P.  C.  860. 


BBCnON  VI. 

OF   CHANGS   OF  ATTOBKSYS. 

« 

200.  If  the  case  has  not  been  heard  upon  the  merits, 
all  proceedings  had  or  judgments  rendered  since  the  death 
of  the  attorney  of  one  of  the  parties,  or  when  such  attorney 
oan  no  longer  act,  or  has  withdrawn,  are  null,  unless  such 
party  has  appeared  in  person,  or  appointed  another  attorney, 
or  after  being  called  upon  to  do  so,  has  made  default.  Ord. 
1667,  tit.  26,  art.  2;  C.  P.  C.  841. 

1.  A  motion  made  in  the  name  of  three  attorneys,  one  of  whom  is 
deceased,  will  be  rejected  on  the  ground  that  each  motion  might  be  made 
in  the  name  of  the  two  sorriving  attorneys  without  substitution.  De 
Bem^em  ▼.  RodHgue,  7  L.  C.  J.  43,  8.  C.  1862 ;  TerriU  v.  Haldane,  16  L.  C. 
J.  S45,  8.  C.  1870;  Dawwn  v.  McDatudd  et  vir.,  10  B.  L.  640,  Q.  B.  1879. 

S.  Held,  oonflxming  judgment  of  oourt  below,  that  the  substitution  of  an 
attorney  by  a  party  in  place  of  the  one  who  previously  represented  him 
was  an  acqnieeoenoe  in  aU  the  proceedings  of  the  first  attorney,  there 
being  no  disavowal,  and  that  notwithstanding  any  irregularity  in  the 
proceedings.     Burroughs  t.  MoUon  et  al.,  8  L.  G.  B.  494,  Q.  B.  1858. 

8.  A  motion  for  subetitution  of  attorneys  made  with  the  consent  of  all 
parties  interested,  may  be  granted  as  a  matter  of  course  without  any 

ion.    Auldio  ▼.  PrenHee,  1  Q.  B.  B.  126,  1881. 
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4.  The  death  of  one  of  plaintiff's  attorneys  does  not  invalidate  pro- 
ceedings had  in  the  case  as  if  both  were  still  such  attorneys,  the  plaintiff 
being  really  represented  by  the  sorriving  attorney.  Morin  v.  Henderton, 
81 L.  C.  J.  88, 1  Legal  News  211,  S.  C. 

201*  An  attorney  who  de8ireB,  of  bi8  own  accord,  to 
cease  representing  a  party,  must  give  notice  to  such  party 
and  to  the  opposite  party. 

It  is  in  the  discretion  of  the  oonrt  to  allow  an  attorney  ad  litem,  to  with- 
draw from  the  case  on  giving  notice  to  the  adverse  party  and  his  own 
client.     Arehaffihault  et  al.,  v.  WesteoU  et  vir,  28  L.  C.  J.  298,  Q.  B.  1878. 

202.  If  the  attorney  of  one  of  the  parties  ceases  to  act 
as  such,  either  in  consequence  of  being  appointed  to  a 
public  office  incompatible  with  his  profession,  or  of  sus- 
pension or  death,  the  opposite  party  when  represented  by 
an  attorney-at-law,  is  sufficiently  informed  without  further 
notice.     C.  P.  G.  844. 

208«  When  one  of  the  parties  ceases  to  be  represented 
before  the  case  is  submitted  to  the  consideration  of  the 
court,  the  opposite  party  must  notify  him  to  appoint  another 
attorney.    1  Pig.  348. 

204*  If  the  defendant  thereupon  fails  to  appoint  another 
attorney  or  appear  in  person,  the  plaintiff  may  proceed 
with  the  suit  ex  parte* 

If  the  plaintiff  is  the  party  thus  in  default  he  may  be 
non-suited.    Poth.  Proc.  74. 

30S«  A  party's  revocation  of  the  powers  of  his  attorney 
will  not  be.  received  unless  he  pays  him  his  fees  and  dis- 
bursements, taxed  after  hearing  or  notice  given  to  the 
party, 

20tt«  A  party  who  revokes  the  powers  of  his  attorney 
must  immediately  appoint  another,  without  being  notified 
to  that  effect  by  the  opposite  party,  and  in  default  of  his 
doing  so  the  case  may  be  proceeded  with  as  provided  in 
article  204.     1  Pig.  849. 
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CHAPTER    FIFTH. 

OF  ARTICT7LATI0NB   OP  FACTS, 

S07«  Within  two  days  after  the  issues  are  perfected 
according  to  the  prescribed  rules,  each  party  is  bound  to 
file  in  the  prothonotary's  office  an  articulation  of  the  facts 
which  he  has  alleged  and  intends  to  prove,  if  the  opposite 
party  has  not  admitted  them  in  his  pleadings.  G.  S.  L.  C. 
c.  83,  s.  87  ;  C.  P.  C.  252. 

1.  A  motion  to  reject  articulation  of  facta  mnst  be  presented  at  the 
enqudte.     The  Quebec  Bank  v.  Rolkmd  et  al.,  14  L.  C.  B.  96,  B.  G.  1S68. 

2.  An  articulation  of  facte  which  contains  matters  not  to  be  found  in 
the  pleadings,  or  admitted  by  such  pleadings,  is  nevertheless  good.  Ron- 
Uau  ▼.  Baequet,  S  L.  C.  B.  168,  8.  C.  1S6S. 

3.  In  cases  instituted  under  the  Code  of  Ciyil  Procedure  between  leseors 
and  lessees,  articulations  of  facts  are  not  allowable.  Mitchell  v.  Gaucher 
et  oi.,  17  L.  C.  J.  66,  8.  C.  1872. 

4.  Nor  upon  issue  joined  on  a  preliminary  plea.  Rea  v.  Morgan  A 
BaiUie,  4  Q.  L.  B.  184,  8.  C.  1878.  Lachambre  v.  Narmandin,  M.  L.  B. 
I,  8.  C.  241,  8.  C.  1884. 

5.  Where  the  defendant  moved  that  an  inscription  for  proof  and  hear- 
ing be  discharged,  inasmuch  as  no  articulation  of  facts  had  been  filed  by 
the  parties  in  the  etae-^Heldt  that  the  omission  to  iUe  articulation  of 
fscts  did  not  prevent  the  case  from  being  heard  in  term.  B^langer  v. 
Mog/,  6  L.  C.  J.  61,  Q.  B.  1861. 

6.  A  case  may  be  inscribed  for  enquHe  and  hearing  on  the  merits  with- 
out the  filing  of  articulations  of  facts  and  answers,  when  the  delay  for 
filing  them  had  expired  before  the  date  of  the  inscription. 

An  appeal  will  lie  from  an  interlocutory  judgment  rejecting  such 
inscription.    Bellay  v.  Guay,  4  Q.  L.  B.  91,  Q.  B.  1874. 

7.  Where  defendant  pleaded  the  general  issue  he  was  held  obliged  to  a 
general  articulation  only  in  order  to  be  entitled  to  claim  the  costs  of  his 
aoqndte.    Mathewmn  v.  O'ReiUy,  2  L.  N.  822,  28  L.  O.  J.  818,  B.  C.  1879. 

S.  Articulations  are  not  allowable  in  cases  of  injunction.  Angus  v. 
MmUreal  P.  dt  B.  By.  Co.,  9  B.  L.  646,  28  L.  G.  J.  161,  8.  G.  1879. 


n 
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9.  Where  a  preliminary  plea  raiaee  iesnee  of  laot  and  aitioiilationi  ha^e 
been  filed,  the  attorney  will  be  allowed  the  fees  thereon.  Qeorge  y.  The 
Canadian  Pacific  Ry.  Co.,  12  B.  L.  682,  8.  C.  1884. 

208.  This  articQlaiion  of  facts  must  consist  of  separate 
and  distinct  articles  upon  each  fact,  numbered  in  regular 
order. 

The  articles  must  be  in  the  form  of  interrogatories,  clear 
and  explicit,  so  as  to  call  for  an  admission  or  a  denial,  and 
so  that  the  default  to  answer  them  will  establish  an  admis- 
sion of  the  facts.    G.  B.  L.  C.  c.  88,  s.  87,  §  2 ;  C.  P.  C.  262. 

1.  A  general  artionlation  of  facte  will  be  rejected  from  the  record  aa 
contrary  to  law,  which  reqoiree  aU  artionlationB  to  be  dear  and  diatinet. 
The  MoUoiu  Bank  v.  Falkner  et  al.  db  Falkner  etaLf^h.  C,  J.  190,  8.  C. 
1862. 

2.  An  artionlation  of  facte  in  the  words :  **  Is  it  not  tme  that  the 
*' allegations,  matters  and  things  set  forth  in  the  plaintiff's  declaration 
"  in  this  canse  filed  are  tme  and  weU  founded  in  fact,**  will  be  rejected 
with  costs,  as  being  no  artionlation  of  facts  under  the  statute,  and  as 
insufficient  and  irregular.    Day  v.  Harte,  16  L.  C.  B.  897,  8.  C.  1866. 

8.  No  costs  of  articulation  of  facts,  or  of  answers  thereto,  wiU  be 
granted,  when  they  are  general.  Guerin  v.  Mathe,  15  L.  G.  J.  253, 
8.  C.  B. ;  De§auUli  et  vir  ▼.  Ethier,  15  L.  C.  3.  801,  6.  G.  B.  1871. 

309*  The  articulation  of  facts  must  be  served  upon  the 
opposite  party  within  the  same  delay  of  two  days.  Ibid.^ 
8.87. 

ft 

210«  Any  document  or  writing  of  which  a  party  intends 
to  avail  himself  at  the  proof,  must  be  filed  with  the  articu- 
lation of  facts,  if  it  has  not  been  filed  sooner.    Ibid.y  s.  88. 

311«  Within  the  three  days  which  follow  the  filing  of 
any  articulation  of  facts,  the  opposite  party  is  bound  to 
answer  each  article  separately  and  categorically,  admitting 
or  denying  each  fact  articulated,  or  declaring  it  not  to  be 
within  his  knowledge. 
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After  this  delay  of  three  days  the  party  who  has  failed  to 
answer  cannot  be  relieved  from  his  default,  except  upon 
application  made  to  the  court  or  judge,  and  upon  payment 
of  the  costs  occasioned  by  such  default  and  taxed  by  the 
judge.    Ibid.,  s.  87 ;  29  Vic.  c.  48 ;  C.  P.  C.  262. 

813«  The  facts  set  forth  in  any  articulation  of  facts  are 
held  to  be  proved : 

1.  If  the  opposite  party  does  not  answer  it  within  the 
proper  delay ; 

2.  If  the  opposite  party  does  not  deny  them  in  an  express 
manner,  or  does  not  declare  that  they  are  not  within  his 
knowledge.    Ibid. 

1.  Where  the  plamtifi  ha«  neglected  to  answer  the  artionbbtion  of  faots 
filed  by  the  defendant  in  support  of  a  plea  of  compensation,  snch  state- 
ment should  be  taken  as  admitted  hy  the  plaintiff  under  29  Vic.  cap  44 
sec  74.    ArehawUfouU  v.  Arehambault,  4  L.  C.  J.  284,  Q.  B.  1860. 

3.  Held,  reyeraing  the  judgment  of  the  court  below  in  a  case  in  which 
eompensation  was  pleaded,  that  the  default  of  the  plaintiff  to  answer  the 
artJenlations  of  f aets  of  the  defendants  was  an  admission  of  the  facts 
alleged  so  as  to  make  the  claim  set  up  in  compensation  eiaire  et  liquide, 
and  extinguish  the  adverse  claim.    lb.,  <ft  10  L.  C.  B.  423,  Q.  B.  1860. 

8.  Where  a  party  in  a  cause  has  failed  to  answer  the  articulations  of 
facts  filed  by  the  opposite  party,  such  articulations  of  facts  will  be  taken 
fro  ttmfeuu.  Oweiu  v.  Dufriie  dt  Campbell,  6  L.  C.  J.  131  A  12  L.  G.  B. 
399,  8.  C.  1863. 

318«  If  a  document  not  produced  with  or  before  the 
articulation  of  facts,  is  afterwards  filed  in  evidence  by  a 
party  who  should  have  filed  it  sooner,  the  costs  resulting 
therefrom  must  be  borne  by  such  party,  whatever  may  be 
the  issue  of  the  suit.    Ibid.  s.  88. 

314«  If  a  fact  denied  in  an  answer  to  an  articulation  of 
facts,  is  afterwards  proved,  the  party  who  denied  it  must 
pay  the  costs  incurred  by  such  proof,  whatever  may  be  the 
issue  of  the  suit. 
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A  party  who  has  declared  that  a  fact  is  not  within  his 
knowledge  may  also  be  condemned  to  pay  the  costs  incurred 
in  proving  it,  if  the  court  is  of  opinion  that  he  must  have 
had  knowledge  of  it.    Ibid.  s.  87,  §  8. 

215*  A  party  who  has  neglected  to  file  his  articulation 
of  facts,  or  who  has  declared  that  he  had  no  evidence  to 
adduce  and  afterwards  adduces  evidence,  must  bear  the 
costs  occasioned  thereby. 

The  same  rule  applies  if  he  proves  any  fact  not  men- 
tioned in  his  articulation,  whatever  may  be  the  result  of 
the  trial.    Ibid.  s.  90. 

1.  On  a  petition  to  qnasli  a  capias,  the  defendant,  though  he  eacoeed, 
wiU  not  be  entitled  to  costs  of  enquite  unless  he  have  filed  articulation  of 
facts.     Ogilvy  et  al.  v.  Jonet,  17  L.  C.  J.  26,  8.  C.  1872. 

2.  A  party  failing  to  produce  articulations  of  facts  must  bear  the 
expenses  of  his  cnqudte  even  if  successful.  Atkinton  v.  Noad,  14  L.  G.  B. 
159,  S.  C.  1868. 

8.  A  party  wUl  not  be  allowed  to  file  answers  to  articulations  of  facts 
after  the  case  has  been  inscribed  for  review  by  the  opposite  party. 
SicotU  V.  Reeves,  1  L.  C.  L.  J.  107,  8.  C.  B.  1865. 

4.  A  party  will  be  allowed  to  produce  and  file  answers  to  articulations 
of  facts,  even  after  the  final  hearing  of  the  case,  upon  payment  of  costs, 
the  motion  for  leave  being  founded  on  an  affidavit  to  the  effect  that  such 
answers  were  not  produced  through  oversight  or  inadvertence.  Botwell 
V.  Lloyd,  13  L.  G.  B.  121,  8.  C.  1862. 

21tt*  If  the  court  is  of  opinion  that  the  opposite  party 
has  been  taken  by  surprise  by  the  adduction  of  evidence  as 
mentioned  in  the  preceding  article,  it  may  postpone  the  proof 
or  trial,  or  make  such  other  order,  or  impose  such  terms  on 
the  party  in  fault  as  it  deems  just.    Ibid.,  s.  90. 

217*  The  articulation  of  facts  may,  with  the  consent  in 
writing  of  all  the  parties,  be  dispensed  with  ;  and  in  such 
case  every  allegation  of  facts  by  one  party,  which  the  other 
party  in  his  pleadings  has  not  denied  or  declared  not  to  be 
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within  his  knowledge,  is  held  to  be  admitted,  and  the  court 
may  award  the  costs  of  such  proof,  according  to  its  discre- 
tion.   Ibid.,  86.  76,  98. 

318.  [In  the  case  of  articles  218,  214  and  216,  the  party 
who.  desires  to  be  paid  such  costs  must  make  a  special  appli- 
cation for  that  purpose,  at  the  time  of  the  hearing  on  the 
merits,  and  accompany  his  application  with  a  statement  of 
the  facts  he  has  been  obliged  to  prove,  and  of  his  costs  of 
proof.] 

210*  [In  rendering  judgment  upon  the  merits,  the  court 
also  adjudicates  upon  the  application  for  such  costs.]  Ibid., 
8.87,  §8;  8  91. 


CHAPTER    SIXTH 

OF    TBIAL. 


SECTION   I. 
PRELIUIMARY  PBO VISION. 

2SO*  After  the  expiration  of  the  three  days  allowed  to 
answer  the  articulation  of  facts,  cases  may  be  tried,  accord- 
ing to  circumstances,  either  by  evidence  taken  before  the 
court  or  by  a  jury.    Ibid.,  s.  89. 

SECTION  n. 
OF  INTEBBOGATORIES  UPON  ARTICULATED  FACTS. 

221.  Hie  vartie$  in  any  9uit  may,  at  any  time  during  the 
trial,  and  without  retarding  either  trial  or  judgment,  be 
examined  upon  articulated  fact$  pertinent  to  the  issues > 


172  FAIT8  ET  ABTIOLEB,  ABT.  221. 

Ord.  1667,  tit.  x.,  art.  1 ;  Code  Obi.  Art.  266 ;  G.  S.  L.  C. 
c.  82,  8.  19 ;  C.  P.  C,  826. 

48  Vict.  c.  20  (Que.) : 

8.  Article  2S1  of  the  said  code  is  repealed  and  replaced  by  the  following : 
"221.  The  parties  may  be  examined  upon  articulated  facts  percent 

to  the  issue  and  as  witnesses,  as  soon  as  the  pleas  are  filed,  upon  the  facta 

in  issne  as  then  joined.*' 

1.  In  an  action  between  traders  for  goods  sold,  faiu  et  artielet  are  ad- 
missible under  the  English  roles  of  evidence.  Mathon  et  al,  ▼.  Martin,  3 
Bev.  de  L6g.  868,  K.  B.  1809. 

2.  A  motion  for  faits  et  article*  most  be  made  before  the  enqu^te  is 
dosed.     Vallerand  ▼.  HarU,  8  Bev.  de  L6g.  854,  K.  B.  1810. 

3.  On  a  role  tor  fait*  et  article*  served  on  the  defendant — Held,  that  the 
service  and  return  of  such  rule  must  be  made  before  the  case  has  been 
inscribed  on  the  role  for  enqudte.  Moreau  et  vir  v.  Leonard,  8  L.  C.  J.  188, 
8. C.  1860. 

4.  A  party  cannot  be  examined  on  fait*  et  article*  before  issue  joined, 
unless  he  is  about  to  leave  the  Province,  or  in  case  of  like  neceesity.  The 
Quebec  Bank  v.  Bahy,  8  Bev.  de  L^.  856,  E.  B.  liB21. 

■ 

5.  A  minor  may  be  interrogated  upon  articulated  facts  on  matters 
within  his  cognizance  in  cases  instituted  for  him  by  his  tutor.  Forget  v. 
SM^l  et  al„  4  L.  N.  85,  8.  C.  1881. 

6.  A  party  has  not  the  right  to  examine  his  adversary  on  facts  and 
articles  before  trial. 

When  a  case  has  been  recently  inscribed  for  enqu^te  and  hearing, 
though  the  issues  and  articulations  have  been  completed  some  months 
before,  and  a  party  has,  two  days  before  the  day  fixed  for  the  trial  by  the 
inscription,  served  for  the  day  of  trial  an  order  for  facts  and  articles  upon 
the  Attorney  of  his  absent  adversary,  he  is  still  in  proper  time. 

The  words  in  Art.  281  *'  without  retarding  either  trial  or  judgment " 
mean  "  so  long  as,  in  the  opinion  of  the  court,  the  right  is  used  without 
intent  to  retflbrd  etc."  And  therefore  where  the  application  is  made  as 
above,  without  such  manifest  intent  according  to  the  opinion  of  the 
court,  the  exercise  of  the  right  will  be  allowed,  although  the  practical 
effect  is  to  retard  the  trial. 

When  the  attorney  of  an  absent  party  upon  whom  an  order  for  facts 
and  articles  has  been  served,  declares  the  residence  of  his  client,  and  his 
option  to  have  him  examined  upon  a  CommtMton  rogataire  there,  such 
commission  will  be  at  the  diligence  and  expense  of  the  party  submitting 
the  interrogatories,  and  will  be  made  returnable  within  a  fixed  delay. 
Knox  V.  Lafleur  et  a/.,  22  L.  C.  J.  226,  8.  C.  1878. 
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7.  Wbere  an  aetion  has  beeD  tftkm  to  appeal— Held,  that  the  oomt 
would  dieoharge  the  dJUUrJ,  and  order  the  caee  to  be  inMribed  on  the 
enqndte  roll  in  order  to  allow  the  plaintiff  to  oomplete  his  answen  to 
interrogatories,  where  each  interrogatories  had  not  been  answered 
properly  at  first.    Jones  et  al,  v.  Guyon,  2  L.  C.  L.  J.  16,  Q.  B.  1866. 

22S.  [Parties  are  summoned  to  answer  interrogatories 
upon  articulated  facts,  by  means  of  a  process,  issned  in  the 
name  of  the  sovereign  by  the  prothonotary,  upon  a  written 
requisition  to  that  effect,  and  ordering  the  party  to  appear 
before  the  coort,  or  the  prothonotary,  to  answer  the  inter- 
rogatories to  be  put  to  him.] 

Ord.  1667,  tit.  x.,  Art.  2,  C.  P.  C.  825. 

1.  A  motion  lor  a  role  for  faits  et  arHelet  to  be  served  npon  plaintiff's 
wife  is  not  a  motion  of  course,  and  such  motion  must  assign  speoial 
groonds  in  sapport  thereof.  Jamieton  et  aL  v.  Boewell  et  a/.,  6  Ij.  C.  B. 
490,  8.  C.  1856. 


The  order  to  answer  upon  articulated  facts  is  served 
npon  the  person  or  at  the  domicile  of  the  party,  and  not 
upon  his  attorney,  unless  such  party  is  absent  or  abscond- 
ing ;  and  a  copy,  both  of  the  order  and  of  the  interroga- 
tories, must  be  left  with  him. 

If  the  party  is  absent,  the  attorney  who  has  been  served 
may  apply  to  have  delay  given  to  him  to  appear,  or,  upon 
indicating  the  place  where  such  party  then  is,  to  have  him 
examined  under  a  commission.  lUd.^  Art.  8 ;  G.  P.  G.  826, 
829. 

1.  The  serrioe  of  a  rale  for  interrogatories  eur  faite  et  articles  made 
i^n  the  derk  of  the  oonrt  for  an  absentee  is  insufficient.  Lamoureux  v. 
Boiuetm,  8  L.  G.  J.  188,  8.  C.  1864. 

9.  Where  a  role  for  faite  et  artieUt  was  served  on  the  attorney  of  one 
of  the  parties  who  was  an  absentee — Held^  that  a  mere  indication  by  each 
attorney  of  the  residence  of  his  client  was  a  sufficient  compliance  with 
art.  828  of  the  Code,  and  that  he  was  not  bound  to  take  steps  to  have  his 
elieat  examined  nnder  a  commission.  Walters  t/  Lyman  et  a/.,  17  L.  G.  J. 
846,  8.  G.  1878. 
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8.  Where  the  plaintiff  had  gone  ont^f  the  limits  of  the  jnrisdiotion  of 
the  Court,  and  was  domiciled  on  an  island  in  Lake  Huron,  the  Court 
would  not  allow  servioe  of  interrogatories  tur  fails  et  artieUt  to  be  made 
at  the  prothonotary*s  of&ce.  Brault  v.  Bureau,  4  L.  C.  B.  140,  B.  C. 
1851. 

4.  The  service  of  a  rule  for  examination  of  an  absentee  upon  inter- 
rogatories 8ur  faiu  et  artielet  made  at  the  prothonotary's  office  is  insuffi- 
cient. F^Ji  V.  Bowker,  7  L.  C.  J.  997,  8.  C.  1868 ;  Tarratt  et  al.  v.  Foley 
et  al.,  11  L.  C.  J.  189,  S.  C.  1865. 

6.  The  service  of  interrogatories  at  the  defendant's  domicile  is  not 
sufficient  to  entitle  the  plaintiff  to  judgment  on  default  of  the  defendant 
to  appear  if  the  writ  of  summons  was  not  served  personally.  Darling  Y. 
Henderson,  15  L.  C.  B.  482,  S.  G.  1865. 

6.  The  service  of  a  rule  for  the  examination  of  an  absentee  on  inter- 
rogatories svr  faits  et  articles  made  at  the  prothonotary's  office  is  suffi- 
cient, and  the  Court  may  in  its  discretion  prolong  the  rule  to  the  first  day 
of  the  next  term  for  the  defendant  to  answer  the  same.  McDonald  et  al. 
V.  Lafaille,  9  L.  C.  J.  98,  8.  C.  1865. 

7.  A  certificate  of  service  of  interrogatories  sur  faits  et  articles  must 
stato  that  the  interrogatories  and  the  order  to  appear  and  answer  were 
both  served.    Poxer  v.  MeikU,  8  Bev.  de  Ug,  855,  K.  B.  1819. 

8.  Faits  et  articles  must  be  served  at  the  real  and  actual  domicile 

of  the  party  to  be  interrogated,  and  the  rule  to  appear  and  answer 

must  be  served  at  the  same  time  and  place,  or  a  motion  pro  coftfessis 

cannot  otherwise  be  granted.      Buteau  v.  Duchene,  8  Bev.  de  L6g.  855, 

K.  B.  1821. 

9.  The  service  of  interrogatories  sur  faits  et  articles  made  at  the  domi- 
cile of  the  defendant  is  sufficient  if  the  writ  of  summons  has  been  served 
upon  him  personally.    Turgeon  v.  Hogue  et  al.,  1  L.  C.  J.  270,  8.  C.  1850. 

8ee  Knox  v.  LaJUur  et  al.,  22  L.  0.  J.  225.  art.  221  ante. 


224*  A  party  summoned  to  answer  interrogatories  upon 
articulated  facts  must  appear  in  person  at  the  prothono- 
tary's office,  in  order  to  give  his  answers  after  being 
previously  sworn. 

Nevertheless,  if  the  party  be  a  corporation  or  legally 
recognised  body  or  community,  it  must,  by  special  resolu- 
tion, name  an  attorney  to  answer  in  its  place,  and  specify 
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the  answer  he  must  give  and  swear  to  as  being  that  which 
sncli  corporation  intends  to  give.  Ibid.,  Arts.  9»  4,  5  ;  G. 
P.  C.  380,  831,  886. 

22^  If  the  party  served  with  the  rule  fails  to  attend  or 
to  answer  the  questions  put  to  him,  a  default  is  recorded 
against  him,  and  the  facts  may  be  held  to  be  admitted. 

The  party  who  thus  makes  default  may,  however,  ans- 
wer the  interrogatories  afterwards,  before  the  bearing  of 
the  case,  but  he  must  bear  whatever  costs  are  occasioned 
by  his  default. 

If  any  dispute  arises  as  to  the  pertinency  of  the  interro- 
gatories, it  is  settled  at  once  by  the  judge,  when  the  answers 
are  taken  by  a  judge ;  otherwise,  the  parties  must  go  before 
the  Court  to  have  it  decided.     Poth.,  Proc.  68. 

1.  A  party  interrogated  xiponfaiu  et  articles,  who  failed  to  give  in  detail 
the  ooDBideration  fomiahed  to  the  defendant,  by  reason  of  whioh  an 
obligation  had  been  gi^en  by  the  latter,  and  to  produce  a  detailed  accoont 
of  the  goods  and  merchandise,  if  saoh  was  the  consideration,  was  bonnd 
to  do  flo,  and  upon  default  the  interrogatories  would  be  taken  pro  confeuU, 
Ijontier  y.  Daoust  et  tix.,  10  L.  G.  R.  497,  Q.  B.  1860. 

3.  Nor  can  such  party  afterwards  at  the  hearing  obtain  permission  to 
answer.    Ibid. 

3.  The  court  may  allow  a  party  who  has  made  default,  to  answer  even 
after  the  case  has  been  taken  under  advisement.  Jonet  et  al,  v.  Lemoinet 
13  B.  L.  599 ;  Q.  B.  1866. 

4.  A  default  to  answer  interrogatories  turfait$  et  articles  upon  the  part 
of  the  plaintiff  wiU  be  taken  off,  and  the  rule  and  interrogatories  set 
Mide,  where  the  rule  is  issued  during  the  pendency  of  'a  former  rule. 
CmiMtjij;  T.  Dickie  and  The  School  Ccmmi$sioners  of  Durham  and  Winchester, 
*  L.  C.  J.  181,  S.  C.  1860. 

6.  The  default  of  the  defendant  to  answer  interrogatories  sur  fails  et 
vtieks  does  not  conclude  the  case,  if  it  is  susceptible  of  further  testimony. 
^Mi  V.  LionaU,  7  L.  C.  J.  294,  S.  C.  1868. 

6.  And  such  party  may  answer  the  interrogatories  at  any  time  before 
\  the  esae  is  concluded.    IMd. 
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7.  Wb«re  b  p>rtf  {nterrogated  iw  faitt  et  articUt  oonoaming  »  mattu 
whioh  he  Bhoald  know  »boat,  Muwen  tbat  he  doe*  aot  remember,  m 
where  the  plaintiff,  being  oiked  what  amoimts  he  hod  odvanoed,  ud 
what  aanu  hod  been  reoeived  bj'  him,  answered  that  he  did  not  keep 
jonmol,  memorandnm  or  aooonnt  books,  uid  farther  stated,  as  ezonae, 
that  he  had  fort!ott«ii  the  amoonta  of  the  aDms  advanoed  or  reoeived — 
Htld,  rerersing  the  jndgment  trf  the  Court  below,  that  STioh  interrogatories 
would  be  tftken  pro  emfetnt.  Nye  v.  Mala,  3  L.  C.  /.  4S  and  7  £i.  C.  B, 
406,  Q.  B.  1867.    See  Foley  y.  BtUett,  9  L.  C.  B.  M9.  Q.  B.  18S8. 

S.  A  director  of  a  joint  otook  oompaaj  1*  booud  to  reapmid  to  iDtano> 
galoriee  on  fait*  et  article*  which  have  been  propoeed  to  him  oonoemlag 
the  aote  of  the  direotora.  Laeroix  t.  Penwit  de  Li*Ure  S  L.  C.  J,  lU, 
B.  C.  18S9. 

9.  A  party  interrogated  on  /alt*  et  artielei  oamiot  oaU  npon  the  eonrt 
to  decide  ae  to  the  pertineno;  of  the  qneetions  that  are  proposed  to  him, 
it  be  has  not  refused  to  answer  those  whioh  be  deemi  objectionable. 
Ltight  T.  Quay,  3  Ber.  de  L6g.  BS8,  E.  B.  1809. 

10.  A  plaintiff  cannot  be  oi»npelled  to  Miawer  on  fait*  et  taHeUt,  or 
the  decisory  oath,  any  question  that  tends  to  charge  Tiim  with  tunry. 
Hodgton  v.  Hannah,  8  Rev.  de  lAg.  866,  K.  B.  1816. 

11.  A  mle  tot  interro^toriee  rar  fait*  el  artieUi  cannot  be  held  good 
against  a  plaintiff  who  ia  in  the  oansa  merely  to  anthoriie  his  wife  who 
is  the  actoal  plaintiff,  and  is  separated  from  him  a*  to  property.  Mathieott 
etal.r.  W?atlock,  17  L.  C.  J.  67,  B.  C.  1876. 

13.  Interrogatories  mr  faitt  et  article*  may  be  taken  pro  eonftuii  with- 
out any  motion  to  that  effect.  DougUut  et  at.  v.  Ritchie  et  oL,  IS  L.  C.J. 
374,  q.  B.  1874. 

18,  And  when  so  taken,  may  supply  the  want  ol  a  memorandum  in 
writing  reqnired  by  art.  1236  of  the  Civil  Code.    Ibid. 

14.  Defenduit  obtained  a  snapension  of  the  prooess  for  facta  and 
articles  whioh  had  been  served  upon  her,  but  the  remand  did  not  fix  any 
time  within  whioh  ahe  shoold  answer.  Plaintiff  notified  her  attomeya 
of  a  motion  to  fix  the  delay  within  which  ahe  ahonld  anwer :  Held,  that 
she  should  have  notified  the  party  herself.  Cherrier  v.  Vachon  et  vir,  4 
L.  N.  108,  B.  C.  1881. 

16.  In  an  action  for  separation  from  bed  and  board,  by  reason  ol  the 
adultery  ot  the  hnaband,  the  admissions  of  the  hnsband  arising  from  his 
default  to  answer  interrogatorias  tor  fait*  et  articlei  will  be  oonaiderad  by 
the  Court,  if  the  Court  is  of  the  opinion  that  they  are  not  the  reanlt  ot 
oollusion  between  the  plaintiff  and  defendant.  Start  v.  Maitef,  17  L.  C. 
J.  848, 8.0.1878. 
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16.  Where  faots  and  artioles  had  been  served  on  a  defendant  in  a  de- 
fault case  and  he  immediately  afterwards  applied  for  permission  to  plead, 
uid  did  plead  instead  of  answering  the  interrogatories  and  the  plaintiff 
without  notice  to  the  defendant  snbseqaently  moved  to  have  the  interroga- 
tories taken  j/tq  confe*»i$  and  obtained  judgment  in  his  favour,  the 
judgment  was  reversed  in  review  and  the  case  sent  back  for  trial.  Morgan 
T.  Richard,  9  B.  L.  688 ;  23  L.  C.  J.  209,  S.  C.  B.  1879. 

17.  An  action  for  damages  may  be  supported  without  other  proof  than 
the  default  of  the  defendant  (an  absentee),  to  answer  interrogatories  duly 
served  and  which  under  225  G.  O.  P..  were  held  to  be  admitted.  Fortin 
T.  Say,  8  L.  N.  331,  8.  G.  1880. 

18.  At  the  hearing,  defendant  who  had  made  default  to  answer  inter- 
rogatories was,  under  the  circumstances  of  the  case,  allowed  a  reasonable 
delay  to  answer  them,  upon  motion  to  that  effect;  and  though  the 
Superior  Court  had  refused  such  delay,  the  Court  of  Appeals  granted  it. 
MeOreevy  v.  GagtUet  al.,  10  B.  L.  851,  Q.  B.  1880. 

226.  A  party  may  also  be  summoned  to  answer  viva 
vocey  in  open  court,  or  at  proof  sittings,  or  before  a  jury ; 
and  bis  answers  are  then  taken  down  by  the  judge  or  the 
prothonotary ;  and  the  judge  may  put  any  other  interroga- 
tories be  may  deem  necessary  and  pertinent.  If  the  party 
refuses  to  answer  such  interrogatories,  the  judge  causes 
them  to  be  written  out  and  placed  in  the  record,  and  they 
are  held  to  be  admitted.  G.  S.  L.  0.  c.  83,  s.  100. 

1.  Where  the  plaintiff  summoned  the  defendant  to  answer  certain 
interrogatoriee  turfaits  ei  article*  viva  voce,  and  the  defendant  wished  to 
make  use  of  a  paper  in  doing  so  on  which  he  had  previously  written  his 
answers— //eM,  that  he  could  not  be  allowed  to  do  so,  but  must  answer 
without  reference  to  the  paper.  Coleman  et  al,  v.  Fairhaim,  4  L.  G.  J. 
127, 8.  C.  1859. 

2.  Where  the  defendant  had  been  served  with  a  notice  to  answer  cer- 
tain interrogatories  viva  voce,  and  the  presiding  judge  refused  to  allow 
him  te  read  his  answers  from  a  paper  previously  prepared — Held,  sub- 
sequently, considering  the  number  of  the  questions  put,  and  the  number 
of  questions  in  issue,  the  defendant  might  be  permitted,  in  the  discretion 
of  the  Court,  to  read  answers  prepared  in  advance.  Quyon  v.  Lionais,  8 
L.  C.  J.  91,  8.  C.  1888. 

3.  But  where  the  plaintiff  was  summoned  to  answer  interrogatories 
vtoa  voce,  and  had  been  interrupted  by  the  attorney  on  the  other  side,  who 

12  F.  0.  0.  P. 
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refused  to  allow  him  to  consult  notes,  and  the  plaintiff  made  a  motion  to 
be  allowed  to  answer  de  novOt  by  filing  the  writ  and  answers  in  question, 
on  the  ground  that,  owing  to  the  confusion  and  embarrassment  created 
by  the  attorney  for  the  other  side,  he  had  been  unable  to  answer  properly, 
the  motion  was  dismissed.  Moss  v.  Douglass  et  oZ.,  8  L.  G.  J.  92  and  10 
L.  G.  B.  248,  8.  G.  1859. 

4.  A  party,  where  he  has  been  ordered  to  answer  interrogatories  sur 
faiU  et  articles  viva  voce,  may  read  his  answers  from  a  paper  previously 
prepared-     Fenn  v.  Bowker,  7  L.  C.  J.  28,  8.  C.  1863. 

!1$27*  The  interrogatories  must  be  drawn  up  in  a  clear 
and  precise  form,  in  such  a  manner  that  the  absence  of 
an  answer  shall  be  an  admission  of  the  fact  sought  to  be 
proved. 

2fiHm  The  answers  must  be  direct  to  the  question,  cate- 
gorical and  precise,  and  free  from  injurious  or  libellous 
terms.     Ord.  1667,  art.  8. 

1.  Where  the  party  answered:  *'  I  do  not  know,"  "  I  have  no  personal 
knowledge,*'  to  questions  referring  to  aU  the  matters  in  dispute,  the 
answers  were  held  not  to  be  categorical  and  precise,  and  the  interrogatories 
were  declared  to  be  admitted.    McGreevy  v.  PailUf  4  L.  N.  95,  8.  C.  1881. 

229.  Every  answer  which  is  not  direct,  categorical  and 
precise,  may  be  rejected,  and  the  facts  mentioned  in  the 
interrogatory  declared  and  held  to  be  proved. 

1.  A  note  was  declared  upon  of  one  date,  and  a  note  of  another  date 
is  annexed  to  interrogatories  upon  faits  et  articles,  which  the  defendant 
did  not  answer.  This  refusal  to  answer  cannot  be  received  as  an  implied 
admission  of  the  note  declared  on.  nor  can  the  plaintiff's  motion  pro 
confessis  be  allowed.     Manuel  v.  Frohisher^  3  Rev.  de  L6g.  355.  E.  B.  1818. 

2.  A  party  interrogated  who  is  requested  to  answer  the  question,  **  is 
the  signature  of  this  note  of  your  writing  ?  *'  may  admit  or  deny  the 
signature,  but  if  he  admits,  he  cannot  add  that  he  has  since  paid*  it,  for 
that  is  a  fact  separate  and  distinct  from  the  question  propounded. 
Eochette  v.  Laberge,  3  Rev.  de  L6g.  355,  K.  B.  1817. 

^SO»  The  party  who  applied  for  the  interrogatories 
upon  articulated  facts  may  refrain  from  putting  them,  or 
may,  after  they  are  answered,  declare  that  he  does  not 
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intend  to  avail  himself  of  the  answers ;  and  upon  his  so 
Tefraining,  or  upon  such  declaration  being  made,  the  court 
-cannot  take  cognizance  of  the  answers,  which  are  there- 
upon held  not  to  have  been  given. 

281«  The  answer  of  any  party  to  a  question  put  to  him 
may  be  divided  in  the  following  cases,  according  to  cir- 
cumstances and  in  the  discretion  of  the  court : 

1.  When  it  contains  facts  which  are  foreign  to  the  issue ; 

2.  When  the  part  of  the  answer  objected  to  is  improbable 
or  invalidated  by  indications  of  fraud  or  of  bad  faitb^  or  by 
contrary  evidence ; 

3.  When  the  facts  contained  in  the  answers  have  no  con- 
nexion with  each  other. 

ff.  De  inUrrog.  in  jure  faciendis ;  10  Toul.  pp.  444  et  seq. 

1.  When  a  party  interrogated  on  fails  et  articles  conf esses  the  faots 
charged,  and  states  a  distinct  fact  in  avoidance  of  what  he  confesses,  the 
former  is  evidence  against  him,  and  the  latter  is  not  evidence  for  him ; 
bat  if  the  fact  charged  is  by  such  party  stated  in  his  answer  to  be  other 
than  that  which  is  aUeged,  as  when  the  plaintiff  asks  whether  he,  the 
defendant,  did  not  on  a  certain  day  receive  from  him  £100  as  a  loan,  and 
the  defendant  answers  that  jon  that  day  he  did  receive  £100,  which  the 
plaintiff  there  and  then  gave  him,  the  answer  manifestly  mnst  be  taken 
in  toto  as  it  is  given,  and  cannot  be  divided,  becanse  none  of  the  facts 
charged,  namely,  the  loan  of  £100,  is  admitted,  and,  consequently,  his 
answer  affords  no  evidence  against  him.  Hooper  v.  Konig^  8  Bev.  de  L^. 
S54,  K.  B.  1813 ;  Stanfield  v.  Massey,  lb. 

2.  A  party  cannot  be  examined  de  novo  upon  new  interrogatories  which 
relate  to  the  same  facts,  or  upon  which  he  has  been  already,  interrogated. 
Heavyside  v.  Mann,  S  Bev.  de  Ug,  354,  K.  B.  1818. 

3.  The  defendant  on  f aits  et  articles  had  answered  that  *'  the  note  is  in 
my  handwriting,  but  it  is  part  of  a  usurious  contract  for  compound 
interest" — Held,  that  the  signature  to  the  note  was  proved,  but  the  Court 
ooold  not  receive  the  defendant's  declaration  of  usury  as  evidence,  the 
question  being  merely,  did  you  sign  the  note?  Hart  v.  Barlow,  3  Bev.  de 
JAg.  354,  K.  B.  1817. 

4.  The  answer  of  a  party  sur  faits  et  articles  may  be  divided  according 
to  drcumstanoee  in  the  discretion  of  the  Court,  when  the  part  of  the 
Answer  objected  to  is  improbable.  LegauU  v.  Viau,  14  L.  C.  J.  56,  C.  C. 
1869. 
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5.  Where,  on  action  against  the  endorser  of  a  promissory  note,  the  sole 
proof  of  the  endorsment  was  the  defendant's  answers  to  interrogatories 
on  fails  et  articles  ^  and  the  defendant  sought  to  explain  that  he  had 
endorsed  the  note  in  question,  or  had  intended  to  endorse  it,  simply  as 
the  attorney  of  another  —Held,  that  the  plaintiff  was  entitled  to  have  the 
answers  divided,  so  as  to  reject  the  explanation  as  not  having  been 
pleaded.    Seymour  et  at.  v.  Wright  et  aU,  8  L.  C.  B.  454,  S.  C.  1852. 

See  Rochette  v.  Laberge,  3  Rev.  de  L6g.  355,  under  Art.  229  ante. 

6.  The  answers  make  proof  against  the  party  examined  only.  Gregory 
v.  Henshaxc  v..  Fowler,  8  Rev.  de  L6g.  98,  K.  B.  1818. 

7.  A  sale  of  greenhacks,  to  he  delivered  at  a  future  date,  may  be  proved 
by  admission  on  faits  et  articles  without  any  proof  in  writing,  although 
no  part  payment  have  heen  made.  Nichols  v.  Hios,  2  R.  C.  475,  8.  C.  R. 
1872. 

8.  An  admission  that  the  price  of  sale  Was  not  really  paid,  as  stated 
in  the  deeds,  coupled  with  -  the  statement  that  the  deed  was  really  a 
donation  and  not  a  sale,  cannot  be  divided.  O'Brien  v.  Molson;  O'Brien  v. 
Tlionias,  21  L.  C.  J.  287,  S.  C.  1877 ;  2  L.  N.  810,  24  L.  C.  J.  43,  Q.  B. 
1879. 

9.  The  answer  may  be  divided  when  part  thereof  is  improbable  or 
invalidated  by  indications  of  bad  faith.  Monpetit  v.  Peladeau,  4  L.  N. 
146,  8.  C.  1881. 

8ee  Cotnoir  v.  Parenteau,  3  L.  N.  213,  Q.  B.  1880. 

10.  The  answers  may  be  divided  and  serve  as  a  commencement  of 
proof  in  writing  whereon  oral  testimony  of  tlie  loan  of  a  sum  greater  than 
the  answers  admit  and  of  another  loan  which  they  assert  to  have  been 
partially  paid  may  be  based.  Morin  v.  Fournier,  10  Q.  L.  R.  129,  S.  C. 
R.  1884. 

282.  The  expenses  of  interrogatories  upon  articulated 
facts  is  borne  by  the  party  requiring  them,  and  cannot  be 
included  in  bis  taxed  costs.     Ord.  1667,  Art.  10. 

288.  Any  party,  on  being  served  with  a  rule  to  answer 
interrogatories  upon  articulated  facts,  may  demand  the 
necessary  funds  to  pay  his  travelling  expenses;  but  when 
he  is  before  the  court  he  cannot  claim  to  be  paid  before  he 
is  sworn  or  before  answering. 

He  has  a  right  to  have  his  expenses  taxed,  and  such 
taxation  may  be  enforced  by  execution  against  the  opposite 
party. 
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1.  Where  the  party  on  being  served  neglected  to  demand  the  necessary 
fimda  to  pay  his  travelling  expenses,  he  may  on  the  day  of  return  ask  by 
fais  attorney,  that  they  be  famished  him  before  he  is  obliged  to  leave 
home ;  it  woald  be  otherwise  if  he  came  into  Court  himself.  McGee  v^ 
Vennt,  12  B.  L.  108,  S.  C.  1882. 

2.  A  defendant  from  the  country  who  has  been  summoned  to  Montreal, 
to  answer  interrogatories  tur/aits  et  artieies  cannot  refuse  to  answer  be- 
cauae  his  expenses  have  not  been  paid.  The  Unity  Fire  Insurance  Com' 
pony  T.  Rickey  et  al.,  7  L.  C.  J.  299,  S.  C.  18G2. 

8.  A  person  against  whom  a  rule  has  been  taken  to  answer  interro- 
gatories is  not  entitled  to  demand  that  a  sum  of  money  be  paid  to  him 
for  his  expenaes  before  he  is  sworn  and  answers.  Mireau  v.  Ratelie  et  al., 
1 L.  C.  R;  277,  8.  C.  1851. 

L  A  party  who  has  answered  a  rule  for  interrogatories  on  articulated 
tacts  has  a  right  to  have  his  expenses  taxed  under  art.  233  of  the  Code. 
CkoUtU  V.  Beriault,  12  L.C.  J.  264.  8.  C.  1868. 

SECTION  III. 
OF  PROOFS. 

^  1.  Of  inscription  far  proof. 

2S4.  When  the  case  is  not  to  be  tried  by  a  jury,  either 
of  the  parties  may  inscribe  it  upon  the  roll  for  the  adduction 
of  evidence. 

It  cannot,  however,  be  so  inscribed,  before  the  expiration 
of  the  three  days  allowed  for  filing  answers  to  the  articu- 
lations of  facts  of  the  parties. 

If  there  be  no  articulation  of  facts  and  the  case  is  sus- 
ceptible of  trial  by  jury,  the  inscription  cannot  take  place 
until  five  days  after  issue  joined.     G.  S.  L.  C.  c.  88,  s.  89. 

1  Where  an  ohjection  was  taken  that  the  word  "I"  or  "We"  had 
been  omitted  in  the  beginning  of  an  inscription  for  enqudte,  and  also 
that  no  consent  in  writing  that  the  enqudte  be  taken  under  the  old  system 
had  been  filed,  and  motion  was  made  to  set  aside  the  proceedings  under 
the  inscription — Hetd,  that  the  irregularity  had  been  waived  by  consent 
of  the  parties,  as  implied  by  their  proceeding  and  examining  witnesses, 
and  the  motion  was  rejected.  Bonnell  v.  The  DrummondviUe  Bark  Extract 
Manufacturing  Compang,  15  L.  C.  J.  144,  S.  C.  1870. 
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3.  An  insoriptitm  of  Bn  intervention  on  the  role  of  eoqnlte,  mi  de  dniit, 
wiihoat  hsviDg  rc^ulkrly  demanded  a  plea  or  oonteatktion  to  the  into^ 
Tendon,  &nd  wlthont  having  allowed  the  legal  delays  to  elapM,  will  on 
motion  to  that  effect,  be  Btmok.  Wallcott  it  Robimtm  dt  Johnion  it 
Bama.  11  L.  C.  3.  803,  S.  C.  B.  1867. 

9.  Where  a  dilOM  was  diMbarged  on  plaintiffa'  motion  after  final 
hetuing  in  order  that  thej  might  re-open  their  enqndte,  a  re -inscription 
on  the  roll  of  enqadte  wH  held  to  be  neoeasary.  Dwine  et  al.  t.  Griffin, 
S  L.  N.  93,  24  L.  C.  3.  B4,  S.  C.  IBGO. 

4.  A  part;  may  inscribe  a  oanse  npon  the  roll  for  the  adduction  of 
evidence  withont  his  adversary's  consent.  TJpon  snch  insoription,  the 
judge  may  name  a  clerk  to  take  down  the  evidence,  at  length,  and  there- 
npon  the  enqn4te  may  be  proceeded  with  withont  the  oonaent  of  the 
opposite  party  and  ont  ol  the  hearing  of  the  jndge  in  the  manner  hereto- 
fore practised.  Gregory  v.  Canada  fwiproutBxnt  Co.,  i  L.  N.  390,  8.  C. 
1881. 

G.  An  inscription  for  the  adduction  of  evidenoe  at  length  cannot  be 
filed  without  the  oonaent  of  all  the  partiee.  Semble  that  any  of  the 
parties  may  insiet  npon  proceeding  at  enqndte  and  merits  at  the  same 
time.  The  ExcJuuige  Bank  v.  Craig  et  ux.  and  PoUer,  7  L.  N.  391  ;  M.  L. 
S.  1,  Q.  B.  39,  1B84.     See  Art.  243,  Noa.  9  and  II  poet. 

6.  On  a  motion  to  reject  an  inscription  on  tbe  merits  of  a  preliminary 
plea  inaamiich  as  it  bad  not  been  insoribed  tor  proof  or  tor  proof  and 
hearing,  it  was  held  that  as  no  isBuee  of  fact  were  raised  by  the  plea,  the 
inecription  wm  re^nlar.    Broum  v.  Rot$,  6  L.  N.  S8,  B.  C.  1S86. 

S89.  Notice  of  the  inscription  moet  be  given  to  the  op- 
posite party,  at  least  eight  days  before  that  fixed  for  the 
proof.    IMd.  ;  41  Rule  of  P.  B.  C. ;  C-  P.  C,  261. 

1.  An  insoription  tor  enqnAte  for  the  fifth  of  tiaroh,  made  on  the  first 
of  March,  does  not  allow  soffioient  delay  according  to  law.  Whitney  t. 
Badtau  it  DutriMoe  et  al.  5  L.  C.  J.  128,  8.  C.  1861. 

3.  And  Dnder  snch  ciroamitancss,  each  inscription  will  b^  set  aside 
with  coats,  on  motion  by  defendant  to  that  effect.       lb. 

8.  In  an  action  on  a  promissory  note  the  defendant  pleaded  geneiaUy  a 
dJfetue  en  fait,  and  the  plaintiff  inscribed  for  hearing  without  going  to 
enqnAte— i/«U,  that  nnder  20  Vic.  cap.  44,  sec.  87,  the  plaintiff  bad  a 
right  to  insoribe  for  bearing  as  be  bad  done,  and  the  motion  of  the  de- 
fendant to  reject  tbe  inaoription  was  diimissed  witb  coat*.  Jamiaoa  v. 
Lamtt,  2  L.  C.  J.  73,  B.  C.  18G7. 
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4.  On  an  inBcription  for  enqn^te  a  delay  of  three  days  is  snffioient,  when 
the  inscription  is  made  during  a  special  term  regularly  fixed  by  the  court. 
Barthe  y.  Champaffne^  2  B,  L.  118,  S.  C.  R.  1670. 

5.  An  inscription  for  enqudte  must  be  fyled  at  least  eight  days  before 
the  day  fixed  for  the  trial.  Latour  v.  Gauthier,  21  L.  G.  J.  89,  B.  G.  1877. 
Dtirotien  v.  Lusard,  7  L.  N.  69,  8.  G.  1884. 

See  jNwt  462,  as  to  notice  of  inscription  for  hearing  in  law  or  upon  the 
merits. 

286*  The  evidence  is  taken  down  in  writing,  either  at 
length  or  in  notes,  according  to  the  provisions  contained  in 
this  section.    C.  8.  L.  C.  c.  83,  s.  95  and  18. 

287*  For  the  purpose  of  such  inscriptions,  the  protho- 
notary  most  keep  a  roll  on  which  the  cases  set  down  for 
proof  are  inscribed.    40  Bule  of  P.  S.  C. 

2SUi*  The  majority  of  the  judges^  in  the  districts  of  Quebec 
and  Montreal^  or  the  judge  in  each  of  the  other  districts y  from 
time  to  timCy  may,  by  a  rule  of  practice,  promulgated  in  open 
court,  set  apart  su^h  days,  in  or  out  of  term,  as  may  he  deemed 
convenient  for  proceeding  to  proof 

In  the  districts  of  Quebec  and  Montreal,  not  less  than  six 
days  in  each  month  must  be  set  apart  for  such  proof  out  of 
term.    C.  S.  L.  C.  c.  83,  s.  16. 

84  Vic,  cap.  4,  (Qu«.)  ; 

1.  Article  288  is  amended  so  as  to  read  as  follows : 

"  In  the  districts  of  Quebec,  Montreal  and  Ottawa,  every  juridical  day, 
except  days  between  the  ninth  of  July  and  the  first  of  Septentiber,  and 
between  the  twenty-fifth  day  of  December  and  the  tenth  day  of  January, 
and  days  on  which  any  term  of  the  Gourt  of  Queen*s  Bench,  Appeal- 
side,  or  of  the  Superior  Gourt,  or  of  the  Girouit  Gourt  is  being  therein 
held,  shaU  be  a  day  on  which  parties  to  a  suit  may  be  compelled  to 
proceed  to  proof ;  in  each  of  the  other  districts  the  judge  may,  jf rem 
time  to  time,  by  a  rule  of  practice  promulgated  in  open  court,  set  apart 
such  days  in  or  out  of  term  as  may  be  deemed  convenient  for  proceeding 
to  proof." 

85  Vic.  o.  6,  (Que.) : 

7.  "  Section  one  of  the  Act  84th  Victoria,  o.  4,  is  amended  by  striking 
oat  therefrom  the  word  **  Montreal." 
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8.  Notwithslandinfi  anything  contained  in  Aj^,  2S8  as  ameiided  by 
MctioQ  one  at  the  Act  31tb  Victoria,  c.  4.  and  by  the  next  praoeding 
aaction  of  this  Act,  the  following  days  tbaXl  be  duys  on  which  p&rtiea  m»y 
be  compelled  to  proceed  to  proof  in  all  nctions  or  proceedings  inetitnted 
or  bad,  at  the  city  of  Uontreal.  in  tbe  Superior  or  Circuit  Court,  unlesi 
auy  each  days  are  days  fixed  for  tbe  holding  of  tbe  Court  of  Queen's 
Bench,  Appeal-side,  namely : 

The  first  eiiteon  days  at  the  months  of  February,  Marcb,  April,  May, 
June,  Beptember,  October,  November,  December; 

The  first  nine  days  of  the  month  of  July  ;  and 

Tbe  last  sixteen  days  of  tlie  month  of  January." 

See  47  Vic,  □.  e,  b.  3,  nnder  Art.  1,  ante. 

1.  &6  Vic.,  0.  8,  s.  8.  applies  to  inscriptions  for  proof  and  hearing  on  the 
merits.  Tht  GuaranUr  Iniuranee  Co.  of  tf.  A.  V.  lielhant,  6  L.  N.  93, 
8.  C.  1663. 

3SS.  In  the  cities  of  Quebec  and  Hoatreal,  parties  can- 
not proceed  to  proof  during  term,  except  in  the  lollowiug 
cages : 

1.  When  the  case  is  inscribed  at  the  same  time  tor  proof 
and  bearing  according  to  article  243. 

2,  In  summary  matters,  when  the  court  or  judge  has 
given  special  order  to  that  effect. 

8.  In  ex  parte  cases. 
Ibid.,  8.  94. 

S3  Vic,  c.  18.  (Quo.) : 

1.  "  Notwithstanding  any  provisions  of  articles  239,  S40,  363,  380,  284, 
386,  S87,  268  and  1075,  all  depositions  of  witnesses  in  casee  before  tbe 
Superior  Court,  or  before  the  Circuit  Court,  may,  as  regards  default 
oases,  aud  also  by  consent  of  tlie  parties  or  of  tbeir  attorneys  as  regards 
oontcsted  cases,  be  taken  at  any  stage  of  tbe  proceedings,  at  any  place,  on 
any  jnridicnl  day,  in  or  out  of  term,  and  may,  after  being  so  taken,  be 
Bworn  to  before  a  commissioner  of  the  Superior  Court." 

1.  During  tbe  sittings  of  tbe  Superior  Court  in  Montreal,  a  party  may 
be  compelled  to  prooeed  at  enqaflte  sittings.  The  Moltoiu  Bank  v.  Con- 
veru.  20  L.  C.  J.  303,  S.  C,  1876. 

3.  In  the  absenoe  of  anything  to  tbe  contrary  in  the  Rules  of  Practice, 
or  of  any  order  confining  enquAte  days  in  term  (o  cases  <x  parit,  the  conrt 
has  no  power  to  prevent  a  party  from  proceeding  with  a  contested  case 
during  the  enquAte  days  in  term.  La  Bauqut  du  PrupU  v.  Roy  ti  at.,  3  L. 
C.  R  339,  B.  C.  1863. 
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340*  In  any  case  Ti^herein  it  is  established  upon  oath 
that  a  witness  is  ahout  to  depart  from  Lower  Canada,  and 
that  thereby  one  of  the  parties  may  be  deprived  of  bis  testi- 
mony, one  of  the  judges  of  the  court  may,  at  any  stage  of 
the  proceedings  after  [service  of  summons] ,  receive  the 
deposition  of  such  witness,  in  presence  of,  or  after  due 
notice  to,  the  parties  ;  and  such  deposition  has  the  same 
effect  as  if  it  was  taken  at  proof. 

The  same  thing  may  bo  done,  after  issue  joined,  in  cases 
of  evident  necessity,  when  it  is  established  upon  oath  that 
the  witness  is  prevented,  by  serious  illness  or  infirmity, 
from  attending  before  the  court. 

If  the  witness  is  still  alive,  and  in  the  province,  and  his 
attendance  can  be  procured,  at  the  time  of  the  proof  being 
taken,  he  must  be  examined  anew  in  the  ordinary  time  and 
manner,  if  it  be  required  by  either  party.  C.  S.  L.  C.  c. 
88,  8. 101. 

See  38  V.  c.  17,  s.  1  (Que.),  under  Art.  289  ante. 

1.  Motions  for  leave  to  examine  witnesses  abont  to  leave  the  Province 
are  exempt  from  the  provisions  of  the  Bales  of  Practice  which  declare 
that,  in  the  computation  of  time,  no  Sonday  or  binding  holiday  shall  be 
reckoned,  and  a  notice  of  snch  motion  served  on  Saturday  is  sufficient 
for  the  presentation  of  such  motion  on  the  following  Monday.  Byrne  et 
al  V.  FiUtimirtoM  dt  Fisher,  10  L.  G.  K,  383,  S.  C.  I860. 

2.  In  a  matter  of  urgency,  as  when  a  witness  is  about  to  leave  the 
ooimtry,  notice  given  in  the  evening  for  the  following  morning  is  suffi- 
eient.    MoUon  v.  Moitie  Company  <&  Dufreme,  13  L.  C.  J.  255,   S.  G.  1869. 

3.  A  defendant  cannot  be  compelled  to  appear  before  the  return  day  to 
show  cause  why  certain  witnesses  about  to  leave  the  Province  should  nob 
be  examined.    Mdlane  v.  Tate,  2  L.  G.  K.  99,  Q.  B.  1851. 

4.  An  application  to  be  allowed  to  examine  a  witness  who  is  about  to 
depart  will  not  be  granted  if  the  record  is  before  the  Court  of  Keview  upon 
an  inscription  for  revision  of  an  interlocutory  judgment.  St.  Jemmes  v. 
de  Mcntigny,  12  L.  G.  J.  343,  B.  G.  1868. 

241.  The  court  or  judge  may,  if  deemed  advisable,  and 
without  any  commission  or  other  formality,  order  the  proof 


__ 
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to  be  taken,  or  any  person,  even  if  he  be  a  party,  to  be  ex- 
amined either  nnder  the  deoisory  oath,  or  apon  articnlated 
facts,  or  otherwise,  at  any  place  where  sittings  of  the 
Boperior  Court  or  of  the  Circoit  Court  are  held,  before  any 
jndge  at  such  place.  And  in  euoh  cases  after  the  record 
has  been  four  days  in  the  hands  of  the  prothonotary,  or 
clerk,  at  the  place  to  which  it  has  been  sent,  the  parties 
may  proceed  as  if  the  case  were  there  pending.  Ibid.  ss. 
24,  164. 

See  Art.  800,  post. 

1.  WbeK  A  motion  wu  ma4e  to  open  an  enqiitt«  before  ai  private 
individn&l  in  another  dietiict  the  conrt  held  that  it  bad  oo  power  to 
delegate  an  enqaite  to  any  one  bat  to  a  jad|te.  ilcVittU  v.  Cutting  di 
CTarK.  6R.  L.  465,  8.  C.  1874. 

243.  A  copy  of  such  order  is  transmitted  to  the  protho- 
notary or  the  clerk  of  the  court  at  the  place  mentioned, 
tc^ether  with  such  part  of  the  record  as  may  be  necessary ; 
and  the  prothonotary  or  clerk  may  thereupon  take  the 
necessary  proceedings  to  compel  the  witnesses  or  the 
parties  to  appear  at  the  place  named  on  any  proof  day,  or 
any  day,  fixed  by  the  judge,  on  which  a  jndge  will  be 
present  at  such  place,  and  in  the  cases  of  this  and  of  the  . 
preceding  article  the  rules  contained  in  articles  248,  249 
and  480  apply.    JWd.  §  8. 

348.  Any  party  may,  either  in  his  declaration  or  in 
any  other  pleading,  or  by  a  notice  served  upon  the  opposite 
party,  declare  his  option  that  the  case  shall  be  inscribed  at 
the  same  time  for  proof  and  for  final  bearing  immediately 
after  proof;  and  in  such  case  the  cause  cannot  afterwards 
be  inscribed  otherwise. 

Cases  may  be  inscribed  for  any  day,  in  term  or  during 
proof  sittings,  set  apart  by  the  conrt  for  that  purpose,  or  if 
no  such  days  have  been  set  apart,  then  for  any  day  what- 
ever, in  term  or  during  proof  sittings. 
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Cases  inscribed  for  proof  and  hearing  have  precedence^ 
on  days  appointed  for  that  purposes,  over  those  inscribed 
otherwise  and  fixed  for  such  days. 

The  days  set  apart  in  term  or  during  proof  sittings,  as 
above  provided,  are  deemed  to  be  consecutive ;  and  if  proof 
and  hearing  in  any  case  commenced  upon  one  of  such  days 
is  not  completed  on  that  day,  it  may  be  adjourned  to  any 
other  day  thus  set  apart,  and  judgment  may  be  rendered 
on  any  such  day,  either  in  term  or  in  vacation. 

The  special  days  for  proof  or  hearing  are  fixed  or  changed 
by  rules  of  practice  made  and  promulgated  in  the  districts 
of  Quebec  and  Montreal,  by  a  majority  of  the  judges  resid- 
ing in  the  district,  and,  in  any  other  district,  by  the  judge 
holding  court  therein.    C.  S.  L.  C.  c.  83,  ss.  19, 20, 21,  22,  28. 

47  Vict.  o.  S  (Que.) : 

2.  Sections  16, 17  and  IS  of  chapter  78,  of  the  Conaolidated  Statutes 
for  Lower  Canada,  and  sections  14, 15, 16,  17  and  18,  of  chapter  79,  of 
the  said  Consolidated  Statutes  and  the  articles  of  the  Code  of  Civil  Pro- 
oedore  and  the  other  laws  which  affect  them,  are  hereby  amended  so  as 
to  include  the  following  provisions : 

a.  In  the  district  of  Quebec  : 

1.  The  first  five  juridical  days  of  each  month  and  the  five  juridical 
days  foUowing  the  fifteenth  day  of  each  month,  shall  be  days  on  which 
the  Superior  and  Circuit  Courts  shall  sit ; 

2.  The  last  four  juridical  days  of  each  month,  are  days  on  which  the 
Superior  Court  shaU  sit  for  cases  inscribed  in  Review  ; 

8.  AU  other  juridical  days  shall  be  days  on  which  the  Superior  Court 
shaU  be  held  for  cases  inscribed  for  proof  or  cases  inscribed  for  proof  and 
hearing ;  and  if  on  the  termination  of  the  said  days  a  case  inscribed  for 
proof  and  hearing  shall  be  proceeding,  the  days  for  proof  and  hearing 
shall  be  continued  de  die  in  diem  for  that  case  only  ; 

4.  The  third  paragraph  of  Article  243  of  the  Code  of  Civil  Procedure 
which  enacts  that  "  cases  inscribed  for  proof  and  hearing  have  precedence 
on  the  days  appointed  for  that  purpose  over  those  inscribed  otherwise, 
and  fixed  for  such  days,"  is  repealed  as  far  as  regards  the  district  of 
Quebec. 

b.  In  the  districts  of  Montreal,  Three  Rivers  and  St.  Francis  : 
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Every  juridiokl  day  ia  deemed  to  be  a  term  dny  (or  the  trial  uid  taesring 
of  oaseB.  before  the  Snperior  Court  and  the  Circait  Conrt,  whether  they 
are  inscribed  (or  proo(  or  (or  hearing,  or  tor  proof  and  hearing  at  the 

However,  in  the  districts  of  Three  Riven  and  St.  Fmncis,  and  in  the 
other  districts  to  which  this  proviaion  may  bo  mode  applicable  by  pmcla- 
mation  of  the  Lieutenant-Governor,  tlie  Superior  Court  cannot  Eit  daring 
the  days  fixed  for  the  terms  of  the  Circuit  Court  iu  tlie  district. 

In  the  diatriot  o(  Montreal  only  the  caeea  inecribed  (or  proof  ajid 
Itearing  at  the  same  time,  in  the  Snperior  Conrt.  and  those  inscribed  in 
the  Circnit  Court,  oannot  be  inaccibed  oicept  during  the  days  now  flxed 
as  daya  for  the  aittiiigs  in  each  of  those  Courts  respectively,  or  which 
may  be  so  fixed  in  the  future,  in  the  manner  by  law  eetahUebed. 

See  48  Vict.  o.  13  (Que.),  nnderArt.  1  ante. 

1.  An  inecriptiou  for  proof  and  hearing  at  the  same  time  remains  valid 
as  an  option  under  243  C.  C.  P..  although  it  may  have  been  set  aside  (or 
wont  of  sufficient  notice,  and  the  cause  cannot  afterwards  be  inscribed 
for  proof  only.  iJelaney  v.  St.  Liimrence  Steam  Navigutioa  Co.,  8  (j.  L.  R. 
03, 8.  0.  B.  1883. 

3.  A.  party  will  not  be  allowed  to  withdraw  his  inscription  for  proof  in 
order  to  inscribe  for  proof  and  hearing.  PartM  v.  Laplante,  8  Q.  L.  B. 
386,  8.  C.  1683. 

3.  Under  the  terms  of  the  J>tst  Rule  of  Practice  it  ii  neoeeaary  that  in 
the  inscription  upon  the  t3U  Ut  droit  for  hearing  upon  the  pleadings,  the 
day  npon  which  anoh  hearing  wilt  take  place  be  indicated,  as  well  as  in 
the  notice  thereof,  without  which  such  inscription  wiil  be  declared  unll, 
and  the  case  strack  from  tbe  role.  KvaiUurel  et  vir  v.  Eveiiturel,  14  L.  C. 
B.  1S1,S.  C.  1664. 

4.  A  party  has  no  right  to  inscribe  for  enqnlSte  and  tnerita  for  a  day 
certain,  even  upon  giving  notice  to  the  adverse  party,  unless  it  be  by  con- 
sent, and  upon  filing  sach  consent  the  case  will  be  fixed  by  the  court. 
Lemieux  v.  llroehu,  16  L.  0.  R.  48.  C.  C.  18G5. 

5.  Where  a  party  has  inscribed  a  case  generally  on  the  merits  he  can- 
not afterwards  say  that  he  Only  intended  to  inscribe  it  in  part,  and  a  final 
judgment  on  tbe  whole  case  will  not  be  disturbed.  Kallian  v.  Katlian,  1 
L.  C.L.J.  107,  8.  C.R.  1665. 

G.  Notice  that  a  oaae  has  been  inscribed  on  tbe  rfile  tor  enqaCte  and 
merits,  given  within  the  prescribed  delay  before  the  day  fixed  is  sufficient, 
provided  the  case  is  octoally  inscribed  before  the  day  fixed.  Dionne  tt  at. 
V.  Valieaa  tt  al.  3  L.  C.  L,  J.  113.  Q.  B.  1806. 

7.  At  least  eight  days'  notice  mnstbe  given  o[  an  inscription  (or  an  en- 
qntte  and  hearing  at  the  same  time.     Tremblag  v.  DAnbrevUU,  17  L.  C.  J. 
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76,  8.  C.  1873 ;  Skuter  v.  Gwjon,  5  L.  C.  J.  48,  8.  C.  1860 ;  Kent  v.  Cranwell, 
8  L.  G.  J.  12,  8.  G.  1863 ;  Vo8t  et  al.  v.  Coffin,  8  L.  G.  J.  129.  8.  G.  1864; 
Aliaire  v.  Mortimer,  17  L.  G.  J.  168,  8.  G.  R.  1873. 

8.  And  a  simple  receipt  of  copy  of  snoh  inscription  is  not  a  waiver  of 
the  right  hereafter  to  object  to  the  shortness  of  the  notice.  Allaire  v. 
Mortimer,  17  L.  G.  J.  168,  S.  G.  R.  1873. 

See  post,  art.  462,  for  notice  of  inscription  in  law  or  upon  the  merits  ; 
and  ante,  art.  235,  for  notice  of  inscription  for  proof. 

9.  To  inscribe  for  enqu^te  and  final  hearing  on  the  merits  the  party  so 
inscribing  mast  have  notified  his  adversary  of  his  option^  o  to  inscribe, 
previous  to  the  inscription  for  enqndte  alone.  Wood  v.  Swinburne,  14 
L.  G.  B.  152,  8.  G.  1864.    8ee  Art.  234,  Nos.  4  and  5  ante. 

10.  The  option  of  a  party  that  the  case  shonld  be  inscribed  for  proof 
and  hearing  in  terms  of  article  243  is  safficiently  made  by  service  on  the 
opposite  party  of  an  inscription  npon  the  rSle  de  droit  for  enqndte  and 
hearing  on  the  merits  at  the  same  time.  Simpson  et  al.  v.  Bqwie  et  al,  17 
L.  G.  J.  28,  8.  G.  1873 ;  Merchants'  Bank  v.  Charleson  et  al,,  10  Q.  L.  R. 
48,  8.  G.  1684. 

11.  A  party  inscribing  for  enqudte  and  merits  at  the  same  time  will 
be  sustained  in  his  option  althongh  the  other  party  has  inscribed  for 
enqndte  in  the  ordinary  way.  Bourgoin  et  al.  v.  The  Montreal  and  O,  <&  0. 
By.  and  Hon,  A,  B.  Angers,  1  Legal  News,  131,  8.  G.  1878,  22  L.  G.  J.  42. 

12.  An  inscription  for  proof  and  hearing  on  the  merits  of  an  exception  of 
prescription  and  sale  of  litigious  rights  is  irregular,  it  being  a  partial 
inscription,  made  without  leave  of  the  court.  Lionais  v.  Ouyon,  11  L.  G. 
R.  72,  Q.  B.  1860;  Mangeau  v.  Turenne  et  al„  6  L.  G.  R.  475,  8.  G.  1855. 

§  2     Of  summoning  ^vitnesses. 

2414.  Witnesses,  if  tbey  do  not  appear  voluntarily,  are 
summoned  at  the  instance  and  diligence  of  the  party  re- 
quiring their  attendance,  by  means  of  a  writ  of  subpoena,  a 
copy  of  which  is  served  upon  them  one  clear  day  at  least 
before  that  fixed  for  their  examination,  the  delay  being 
increased  at  the  rate  of  one  day  for  every  additional  five 
leagues,  when  the  distance  exceeds  five  leagues.  C.  P. 
Genfeve,  181 ;  C.  P.  C.  260 ;  C.  P.  L.  184. 

1.  Where  the  prothonotary  refused  to  aUow  the  plaintiff  hailiff's  fees 
in  the  taxation  of  his  biU  of  costs,  on  the  ground  that  he  had  inserted 
more  than  four  names  in  the  original  subpoena,  and  the  plaintiff  made 
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—Held,  that  the  motion  mast  be  gr&nted,  mm 
ths  insertiOD  of  more  thut  foor  names  oould  not  pt«jndio»  the  puty  in 
any  nay.     Cmtillard  v.  Ltmiatx,  9  L.  C.  B.  893,  8.  C.  1969. 

S49.  Witnesses  may  be  eammoDed  either  to  declare 
what  they  kaow,  or  to  produce  some  document  in  their  pos- 
session,  or  to  do  both.  1  Starkie  on  Evid.  87  ;  C.  S.  C.  c. 
79,  a.  4 ;  C.  8.  L.  C.  e.  79,  s.  3 ;  C.  P.  L.  139,  140,  141. 

Where  the  plaintiff  brought  action  to  Bet  aside  a  deed  of  transfer  ob- 
tained from  her  by  frand,  and  filed  as  an  exhibit  a  copy  of  the  transfer 
paper,  certified  to  be  Bncb  and  to  be  exact  by  the  lawyer  who  drew  the 
original,  and  also  brought  up  the  lawyer  at  enquftt  to  prove  that  the 
exhibit  waa  a  tme  oopy — Held,  that  the  English  nilea  of  evidence  requir- 
ioR  notice  to  prod  nee  had  not  the  force  of  law  in  Lower  Canada,  and  that 
the  following  articles  of  fact  submitted  to  the  defendtuit  by  the  plaintiff, 
viz :  "  Is  it  not  a  fact  that  the  original  paper-writing,  sale  and  aeEignment 
wbioh  is  set  forth  in  the  plaintiffs'  declaration  is  now  and  has  been  since 
the  execution  thereof  in  the  defendant's  possession,  and  that  the  paper- 
writing  filed  bj  the  plaintiffs  as  their  exhibit  No.  IS,  is  e,  tme  and  esaot 
copy  thereof,"  were  a  sofiScient  notice  to  defendant  that  plaintiff  woold 
produce  a  copy  of  the  said  paper-writing  at  tnqtitie,  and  then  prove  it  to 
be  true,  and  also  a  sufficient  notice  to  the  defendant  to  prodaoe  the 
original  thereof  if  he  thought  fit.  Htrttman  et  ux  v.  Taylor,  9  L.  C.  3. 
263,  Q.  B.  1B65. 

246.  An;  person  residing  in  Upper  Canada  may  be 
■compelled  to  appear  as  a  'nitness,  if  the  court  or  judge 
deems  it  necessary  ;  provided  an  action  for  the  same  cause 
be  not  pending  in  Upper  Canada.    C.  S.  C.  c.  79,  ss.  4,  6,  6. 

247*  The  witness  in  the  case  mentioned  in  the  preceding 
article  cannot  be  summoned  without  a  special  order  granted 
by  the  court  or  judge,  if  deemed  necessary,  and  such  order 
must  be  mentioned  upon  the  subpcena.    Ihid.  e.  7. 

34S.  Subpcenas  are  served  in  Lower  Canada  by  a  baili£F 
of  the  jurisdiction  in  which  the  witness  then  is,  or  accord- 
ing to  the  provisions  of  article  461,  and  in  Upper  Canada 
by  any  person  whatever,  who  must  return  an  affidavit  of 
fiuch  service.     Ibid.  s.  10. 

See  38  Vic.  c.  17,  s,  1,  under  art.  48,  ante. 
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24^  Any  witness,  duly  summoned,  who,  without  suffi- 
cient cause,  fails  to  attend  at  the  place  and  time  appointed, 
may,  upon  a  rule  served  upon  him,  be  condemned,  by  the 
court  or  judge  presiding  at  proof  sittings,  to  a  fine  not  ex- 
ceeding forty  dollars,  to  be  recovered,  for  the  use  of  the 
crown,  in  the  same  manner  as  any  other  sum  awarded  by 
judgment,  independently  of  any  recourse  the  party  who 
summoned  him  may  have  for  damages  caused  by  such  de- 
fault, and  of  imprisonment  for  contempt,  if  it  lies;  provided 
that  at  the  time  he  was  served  with  the  subpoena  a  suffi- 
cient sum  was  tendered  to  him  for  travelling  expenses,  at 
the  rate  usually  allowed  by  the  court  of  his  domicile. 

If  the  person  summoned  to  appear  as  a  witness  resides 
in  Upper  Canada,  he  can  only  be  punished  for  his  default 
by  the  court  within  whose  jurisdiction  he  resides,  upon  a 
certificate  transmitted  by  the  former  court  of  his  default  to 
appear  according  to  the  foregoing  provisions.  G.  S.  L.  G. 
c.  88,  Bs.  104,  109  ;  G.  S.  G.  c.  78,  ss.  8,  9 ;  G.  P.  Genfeve 
182 ;  G.  P.  G.  268  ;  G,  P.  L.  185. 

1.  In  order  to  hold  a  witnesfl  for  default  for  non-appearanoe,  it  is 
neoeeeary  to  offer  him  his  expenses  going  and  returning.  Paulet  v. 
Lariviere,  3  B.  L.  446,  S.  C.  1871. 

2.  A  rule  of  contempt  will  not  lie  imless  it  is  proved  by  affidavit  of 
personal  service,  tender  of  reasonable  expenses,  and  wilful  disobedience. 
Seat€H  V.  Bo$ton  dt  Egan,  5  L.  G.  J.  834,  S.  C.  1861. 

3.  It  is  not  necessary  to  prove'  the  personal  service  by  affidavit,  nor 
that  the  original  writ  was  exhibited  to  the  witness,  nor  that  tender  was 
made  of  fees  and  expenses.    Joteph  v.  Joieph^  8  L.  C.  J.  41,  S.  G.  1863. 

4.  Writs  of  protection  will  be  issued  upon  cause  shown  to  protect  a 
witness  from  arrest  on  civil  process,  such  protection  to  be  within  the 
discretion  of  the  court.  MiUer  v.  Shaw  et  al,,  16  L.  G.  J.  218,  8.  G.  1871 ; 
Starr  v.  McDonald  et  al,,  3  L.  N.  400,  S.  C.  1880. 

6.  A  writ  of  protection  against  civil  process  will  not  be  granted.  Hui 
V.  Charland,  12  B.  L.  508,  S.  G.  1884. 

6.  Where  a  subpoena  was  served  on  a  corporation  which  neglected  to 
obey  it,  and  a  role  was  applied  for  against  it,  it  was  refused  as  the  court 
would  issue  no  order  it  could  not  execute.  Cowie  v.  Trudeau  etaL,21i» 
N.  60,  8.  C.  1878. 
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7.  A  witness  who  reCaset  to  sppedr  before  an  scooaDtsDt  appointod  b; 
the  oonrt,  in  ohedience  to  a,  Babpcsna  dnly  served,  ii  guilty  ot  ooutempi. 
PrAoit  V.  GautltitT,  23  L.  C.  J.  333,  S.  C:.  1879. 

8.  A  witneee  who  boa  made  default  to  appear  and  give  evidence,  and 
againat  whom  a  mla  waa  iaaned  for  contempt,  must  appear  in  person  io 
answer  to  the  nile.     Fair  v.  CauiU  tt  at,  3  L.  N.  337,  S.  C,  ISSO. 

D.  A  witneee  coming  into  a  dietriot  in  which  he  is  not  domioiled  under 
a  duly  Bignified  writ  of  sabposna,  may  be  validly  served  therein  with  pro- 
oesB  ad  Tttpondtndam.  Bmneau  v.  MtCaffrey,  7  C).  L.  B.  304,  1  Q.  B.  B. 
318,  Q.  B.  1881. 

390*  Any  pereoa  who  is  present  in  the  room  in  which 
the  proof  is  being  taken  may  be  esamined  as  a  witness, 
and  is  bound  to  answer,  under  the  same  penalties  as  if  he 
had  been  regularly  summoned. 

2S1.  Any  party  to  a  suit  may  be  subpcenaed,  examined, 
cross-examined,  and  treated  as  any  other  witness ;  but  hia 
evidence  cannot  avail  himself;  [the  adverse  party  may  how- 
ever declare,  before  he  closes  his  proof,  that  he  does  not 
intend  to  avail  himself  of  his  testimony  and  in  such  case  it 
is  deemed  not  to  have  been  given.] 

[The  answers  given  by  a  party  thos  examined  as  a  wit- 
ness may  be  used  as  a  commencement  of  proof  in  writing.] 
G.  8.  L.  C.  c.  82,  8. 16  ;  o.  83,  ss.  100,  108,  §  11 ;  12  L.  C.  R. 


1.  The  ftnawer  of  a  party  to  interrogatoriee  ntr  /aiu  et  artitU*  bas  ft 
retroactive  effect,  and,  m  a  commtneeitKiU  dt  premt  par  Aril,  will  IcgaliH 
oral  evidence  previonsly  prodooed.  Beaudry  v.  Ouinut  eC  at.,  9  L.  C.  J. 
IfiS,  8.  C.  B.  1865. 

3.  The  evidanoe  of  a  party  in  a  oase  who  has  assigned  during  ita  pan- 
denoy  oan  be  taken  on  behalf  of  the  Mtignee,  who  has  token  np  the  in- 
atanoe.     MeFee  v.  Soaie  it  Brovn,  13  L.  0.  J.  335,  C.  C.  1869. 

S.  An  insolvent  may  be  a  witness  for  the  assignee,  even  when  the  in- 
■olvenl  bimseU  was  a  paity  bsfora  the  assignment.  Bartht  itjnai.  v. 
MiUtl,  3  B.  L.  636,  C.  C.  1873. 
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4.  Action  was  brought  against  the  defendant  as  having  been  a  secret 
partner  in  a  firm  to  which  the  goods  were  sold — Held,  confirming  the 
judgment  of  the  Court  below,  that  the  evidence  of  one  of  the  other 
partners  was  inadmissible  on  behalf  of  the  plaintiff,  and  it  was  accord- 
ingly rejected.  Chapman  v.  Massont  2  L.  C.  J.  216  and  8  L.  C.  B.  225, 
Q.  B.  1858. 

5.  The  evidence  of  co-defendants  who  have  pleaded  separately  may  be 
taken  separately,  the  one  for  the  other.  Bortkwick  v.  Bryant  et  al.,  5 
B.  L.  449,  8.  C.  B.  1874,  and  Clo9e  v.  Dickson,  4  B.  L.  141  and  17  L.  G.  J. 
69,  B.  0. 1874 ;  The  Bank  of  B.  N.  A.  v.  Cuvillier  et  al,  4  L.  C.  J.  241, 
Q.  B.  1859 ;  David  v.  McDonald  et  al,,  11  L.  C.  B.  116,  B.  C.  1860. 

6.  Under  no  oircomstanoes  can  the  defendant  be  examined  as  a  witness 
in  an  action  for  separation  from  bed  and  board,  to  prove  the  plaintiff's 
cue.  Dueharme  v.  LoiuUe,  27  L.  C.  J.  145;  8.  C.  1883.  See  Stark  v. 
Money,  wider  C.  C.  P.  225  ante. 

7.  A  party  to  a  snit  may  be  examined  for  the  purpose  of  contradicting 
an  authentic  doooment  upon  which  he  relies.  Dufretne  v.  Dufreine,  9  B. 
L.  372,  8.  C.  1877. 

8.  The  attorney  of  either  party  cannot  be  a  witness  in  the  cause. 
Boi^eH  V.  Bender,  9  B.  L.  509,  8.  C.  1878. 

9.  The  attorney  of  record  even  in  a  non-commercial  case,  may  be  heard 
as  a  witness  on  behalf  of  his  client,  if  parole  evidence  is  admissible.  Les 
Dame$  TJnulines  v.  Egan,  6  Q.  L.  B.  38,  G.  G.  1879. 

10.  See  Worthingtan  v.  St,  Jacques,  3  L.  N.  143,  and  Molson  v.  CaHer,  8 
L.  N.  258,  Q.  B.  1880,  where  the  practice  of  attorneys  giving  evidence  on 
behalf  of  their  clients  is  discountenanced. 

11.  A  party  who  has  no  personal  interest  in  the  suit,  although  indivi- 
dually named  in  the  record,  may  be  examined  as  a  witness  on  behalf  of 
those  whom  he  represents.    Fair  v.  Caasilt,  2  Q.  B.  B.  1, 1881. 

252.  Belationship  or  connection  by  marriage,  except 
that  between  consorts,  and  interest,  are  not  objections  to 
the  competency  of  a  witness,  but  only  to  his  credibility. 

Upon  the  improbation  of  an  authentic  deed,  the  testimony 
of  the  notaries,  attesting  witnesses,  or  other  functionaries 
who  witnessed  the  deed  may  be  received.  G.  S.  L.  C.  c.  82, 
8. 14  ;  4  L.  C.  E.  228. 

13  p.  0.  c.  p. 
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36  Vict.  c.  9.  (Que.) 

"  9.  N«verthe1esi,  if  coniorts  ore  separated  as  to  property,  and  one  of 
them,  ae  asenl,  has  administered  property  belonging  to  tbe  other,  the 
consort  nho  has  so  administered  may  be  examined  as  a  witness  in  rela- 
tion to  any  fact  oonneoted  with  sach  administration  ;  provided  the  ooart 
or  jndge  shall,  io  view  of  the  circnmstanoea  of  the  case,  deem  it  just  and 
advisable  to  order  sach  euuninatioD.  Whenever  sach  exAmination  shall 
be  allowed,  it  ehal]  be  as  nnrestricted  as  would  have  been  that  of  the 
other  oonsort,  whether  as  regards  the  adniissibility  of  verbal  evidence  or 
otherwise." 

1.  The  provisions  of  S6  Tiot.  o.  6,  s.  9  {Qve.)  do  not  mean  thkt  ft  p*Tty 
may  examine  his  own  wife  as  a  witness  when  she  has  had  the  adminis- 
tration of  his  property,  but  that  he  may  examine  the  wife  of  the  advea«e 
party  in  snoh  OMe.  Foiiy  v.  Lt/rlwrt,  4  B.  L.  6M,  a.  G.  1BT3 ;  Bnak  v. 
Sttphent  (£  vir  v.  Slepheru  it  vir,  16  L.  C.  3.  110,  S.  C.  1873 ;  Lareau  v. 
Biaudry,  99  L.  C  J.  836,  B.C.  1879;  LeveilUy.  UcOreevy.  9R.  L.  389; 
8.  C.  1877. 

S.  The  hnsband  may  be  examined  by  the  defendant  where  the  wife 
declares  that  it  is  he  manages  her  property.  Johmon  v.  Marti*,  6  B.  L- 
aS6,  B.  C.  1673. 

S.  In  oommeroial  coses,  a  solioitor  in  law  may  be  »  witneaa  foe  ft  pftrty 
for  whom  he  transaated.    Mtlaneoti  v.  Bianpri,  6  B.  L.  G09,   B.  C.  1874. 

See  oases  nnder  SSI  ante,  and  97Gpost. 

4.  A  tator  appearing  A  qwdiU  tor  his  papil  is  a  oompetent  witneHi  for 
the  latter.  Hie  credibility  only  is  affected.  Thmnptoa  et  ol  v.  PeUetier, 
7  Q.  L.  B.  69,  8.  C.  1981. 

298.  If  the  peraoQ  to  be  sammoned  as  a  witneea  is  in 
prison,  the  party  requiring  him  may,  upon  petition,  obtain 
a  writ  of  habeat  corpat  ad  ieitificandum,  ordering  the  gaoler 
to  bring  him  before  the  Court  to  give  his  evidence.  Lan- 
guedoc  v.  Laviolette,  18  April,  1854 ;  1  Pig.  227. 

§  S.  Of  the  examination  of  ivitnettet. 

2S4.  Any  person  may  demand  that  during  the  exami* 
nation  of  any  witness,  the  other  witnesses  should  be  out  of 
the  room  in  which  the  examination  is  taken.  C.  P.  C.  262  ; 
1  Pig.  280;  Ord.  1667,  tit.  xxii.  art.  16. 
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1.  An  order  that  all  the  witnesses  withdraw  from  the  Ck)xurt-room 
except  the  one  nnder  examination,  is  not  demandable  of  strict  right.  Gt^ 
Y.  Donogkue,  11  L.  C.  B.  421,  Q.  B.  1861. 

2511k  Before  the  deposition  of  a  witness  can  be  taken, 
he  mast  swear  before  the  judge  or  the  prothonotary  to  tell 
the  truth,  or  in  the  case  of  a  Quaker,  the  word  swear  is  re- 
placed by  the  words  solemnly  sincerely,  and  truly  declare 
and  affirm. 

256*  The  form  of  oath  and  the  manner  of  taking  it  may 
be  changed,  according  to  the  religious  creed  of  the  witness, 
in  such  a  manner,  however,  as  to  bind  him  to  declare  nothing 
but  the  truth.     1  Pig.  262. 

257*  Any  witness  refusing  to  take  the  oath  or  affirma- 
tion is  deemed  to  refuse  to  give  evidence.  1  Starkie,  91 ; 
C.  P.  L.  187. 

258*  A  witness  who  is  present  cannot  refuse  to  give  evi- 
dence, under  pretext  that  the  necessary  amount  to  defray 
his  travelling  expenses  has  not  been  paid  to  him. 

2S9«  Before  the  witness  is  admitted  to  be  sworn  he  may 
be  examined  by  either  of  the  parties  as  to  his  religious 
belief ;  and  he  cannot  make  the  oath  or  the  affirmation, 
nor  give  evidence,  if  he  does  not  believe  in  God,  and  in  a 
state  of  rewards  and  ptmishments  after  death.  1  Starkie, 
21,94. 

260*  No  person  can  bo  a  witness  who  does  not  know 
the  importance  of  an  oath,  or  who  is  not  in  the  exercise  of 
his  mental  faculties.    C.  P.  G.  285. 

261*  [Deaf  mutes,  who  can  read  and  write,  may  be  ad- 
mitted as  witnesses,  their  oath  or  affirmation  and  their 
answers  being  written  down  by  themselves.]  1  Pig.  288 ; 
8  Bioche,  No.  428. 
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262*  No  bailiff  who  has  served  the  writ  of  summons  in 
any  suit  or  action  can  be  a  witness  in  support  of  the  plain- 
tiff's demand,  except  in  respect  of  such  service.  C.  S.  L.  C. 
c.  83,  s.  168. 

1.  The  bailiff  who  has  served  the  saminons  may  be  a  witness  so  long 
as  it  is  not  intended  to  prove  admissions  made  by  or  conversations  had 
with  the  defendant  at  the  time  of  the  service.  Qameau  v.  Courchhu,  6  Q. 
L.  R.  34,  C.  C.  1879. 

2.  The  bailiff  who  served  the  inscription  upon  the  attorney  may  be  a 
a  witness  as  to  the  facts  in  issne  on  the  suit.  Rivard  v.  Courtemanche, 
11  R.  L.  106,  C.  C.  1881. 

§  4  Of  proofs  taken  by  a  judge, 

208«  In  contested  cases,  the  witnesses  are  examined  in 
presence  of  a  judge,  the  opposite  party  being  either  present 
or  duly  notified,  and  the  judge  may  ask  the  witnesses  any 
questions  he  may  deem  necessary.  He  takes  down  or 
causes  to  be  taken  down  in  writing,  under  his  direction, 
notes  of  the  material  parts  of  the  evidence,,  and  of  all  ob- 
jections insisted  upon  by  either  of  the  parties,  and  of  his 
decisions  thereupon.    G.  S.  L.  G.  c.  83,  s.  95. 

34  Vict.,  c.  4,  (Que.) 

2.  "  And  the  Judge  may  order  as  many  cases  to  proceed  before  him  at 
the  same  time  as  in  his  discretion,  he  deems  expedient." 

See  also  88  Vict.,  c.  18,  s.  1,  under  Art.  289,  ante ;  and  85  Vict.  c.  6,  bs. 
11,  12,  Art.  398,  post,  as  to  evidence  taken  by  stenography. 

47  Vict.  c.  3,  (Que.) 

4.  With  respect  to  enqudtes  in  the  districts  of  Quebec.  Montreal, 
Three  Rivers,  and  St.  Francis,  Articles  263  and  264  of  the  Code  of  Civil 
Procedure  and  the  Acts  33  Victoria,  chapter  18,  84  Victoria,  chapter  4, 
and  85  Victoria,  chapter  6,  in  so  far  as  they  may  affect  such  articles  are 
amended  so  that  proof  may  be  adduced  as  follows : 

a.  Without  prejudice  to  Articles  268  and  264  of  the  Code  of  Civil  Pro- 
cedure, as  to  the  manner  of  proceeding  and  the  power  given  to  the  judge 
by  those  articles,  the  judge  may  order  and  either  of  the  parties  may  re- 
quire, that  the  evidence  be  t&ken  by  means  of  stenography. 

h.  The  stenographers  employed  shall  be  appointed  by  the  council  of  the 
section  of  the  bar,  upon  the  report  of  a  committee  of  examiners  appointed 
by  the  council. 
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e.  8noh  stonographers  after  their  appointment  are  considered  to  be 
ofiKoers  of  the  oonrt  and  are  paid  aooording  to  the  tariff  established  by 
the  Gonnoil  of  the  section  by  means  of  fees  advanced  by  the  party  pro- 
ducing the  witnesses. 

d.  The  jodge  or  the  prothonotary  has  the  right  before  the  witnesses  are 
beard,  to  require  from  each  party  a  deposit  sufficient  to  meet  the  pay- 
ment of  the  stenographer's  fees,  and  farther  to  require,  if  necessary,  a 
far&er  deposit. 

e.  The  notes  of  evidence  are  taken  by  the  stenographer  under  the  direc- 
tion of  the  judge,  and  whenever  the  judge  finds  the  tariff  established  by 
the  ooxmoil  of  the  section  insufficient  to  properly  cover  the  stenographer's 
fees,  he  may  establish  such  fees  as  he  deems  sufficient. 

/.  The  judge  may  order  that  the  notes  of  evidence  be  read  to  the  witness 
and  corrected,  sitting  the  court,  if  necessary. 

A  copy  of  these  notes  is  made  by  the  transcription  of  the  stenographer's 
notes  who  then  certifies  it,  and  it  forms  a  part  of  the  record. 

g.  Upon  application  by  the  interested  party,  the  judge  who  heard  the 
evidence  may  order  the  errors  which  may  be  found  in  the  copy  so  tran- 
scribed to  be  corrected  in  the  manner  he  may  deem  proper. 

The  costs  of  revising  and  correcting  such  copy  shall  be  paid  by  the 
party  found  to  be  in  default. 

h.  The  judge  has  pow^r  to  render  judgment  without  waiting  for  the 
tiansoription  of  the  notes  of  the  evidence. 

4^4.  The  notes  of  evidence  are  read,  and,  if  necessary, 
explained  to  the  witness,  who  may  make  the  necessary  addi- 
tions or  alterations  in  order  to  express  correctly  the  material 
parts  of  his  evidence ;  they  are  then  signed  by  him,  if  he 
can  write,  if  not,  that  fact  is  mentioned ;  they  are  finally 
signed  by  the  judge,  and  constitute  and  are  held  to  be  the 
evidence  of  the  witness.  Ord.  1667,  tit.  22,  Art.  16  ;  C.  S. 
L.  C.  c.  88,  s.  95,  §  2 ;  C.  P.  C.  272,  274. 

47.  Vict.,  c.  8,  (Que.) 

8.  Article  264  of  the  Code  'is  hereby  amended  by  adding  after  the 
words  "They  are  finally  signed  by  the  judge/'  the  words,  "or  by  the 
prothonotary." 

265.  If  one  of  ike  parties  requires  it,  either  verbally  or 
in  writing,  the  judge  himself  is  bound  to  take  down  the  notes 
of  the  evidence  and  of  the  objections,  as  mentioned  in  article 
268,  and  the  prothonotary  afterwards  makes  a  fair  copy 
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thereof,  which  i*  certijied  by  the  judgt  and  depotited  in  the 
record  and  u  held  to  be  the  true  record  of  the  evidence. 
G.  S.  L.  C.  0.  83,  B.  94,  §  8. 

84  Vict.,  0.  4,  (Que.)     ■ 

"  S.  Artiole  266  U  hereb]'  rapeaJed," 

fHM.  The  jadge  takes  down,  or  causes  the  prothonotary 
to  take  down,  notea  of  all  admissions  made  verbally  by  the 
parties ;  and  sach  notes,  signed  by  the  judge,  make  proof  in 
the  same  manner  as  if  they  were  signed  by  the  parties. 
Ibid.  8.  97. 

367.  The  witness  must  first  be  asked  and  mnat  declare 
hia  name,  surname,  age,  quality  or  occupation,  and  domicile. 
Ord.  1667,  tit.  xxii.,  art.  14 ;  C.  P.  Genfeve,  193 ;  C.  P.  C.  262. 

368.  The  opposite  party  may  establish,  by  aprelimioaiy 
examination  of  any  witness,  or  in  any  other  manner,  what- 
ever grounds  he  may  have  for  objecting  to  sach  witnesa. 
Ord.  1667,  tit.  xziiL,  art.  2 ;  1  Starkie,  211 ;  C.  P.  G.  289. 

269.  A  party  cannot  impeach  the  credit  of  a  witness  pro- 
duced by  himself,  bnt  he  may  prove  by  others  the  contrary 
of  what  Buch  witneas  has  stated,  or,  by  leave  of  the  judge, 
he  may  prove  that  at  other  times  he  has  made  a  statement 
inconsistent  with  his  present  testimony ;  provided,  in  the 
latter  case,  the  witneas  be  first  questioned  upon  the  subject. 
1  Couchot,  90 ;  1  Starkie,  216,  et  aeq. ;  2  Powell,  379,  S80 ; 
Contra  :  MAhot  v.  Lalonde  dit  Ganivat,  II  L.  C.  J.  301. 

1.  CopiB*  of  depoBitiona  of  witnesa  ezunined  in  another  case  niAjr  be 
fll«d  in  »  oanae  proceeding  M  enqnfte,  tor  tlie  pnrpoae  of  discrediting  « 
witnesB  examined  therein,  O'Connor  v.  Brtmrn,  et  oi.,  13  L.  C.  J.  26  &  4 
L.  C.  L.  J.  42,  B.  C.  1866. 

2.  They  may  be  need  by  the  witness  to  refresh  hii  memory.  The  City 
Bank  v.  Cola  a  The  City  Bank  v.  BotmU,  3  L.  C.  B.  16,  B.  C.  ISGl. 

n  oojlateral  matters.     Courtney  t. 
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270.  Witnesses  are  examined  by  the  party  producing 
ihem,  or  his  counsel,  but  only  touching  the  facts  in  issue  ; 
and  the  questions  must  not  be  leading,  unless  the  witness 
evidently  attempts  to  elude  the  question  or  to  favour  the 
other  party. 

1  Starkie,  169,  170 ;  2  Powell,  876-9. 

L  Where  the  plaintiff,  himself  an  advocate,  oontested  the  opposition 
of  the  opposant  and,  thongh  represented  by  an  attorney  fid  litem^  wished 
to  conduct  the  examination  of  the  witnesses  himself — Held,  maintaining 
the  objection  of  the  adveme  party,  that,  having  appeared  by  counsel,  the 
examination  ooold  only  be  condncted  through  snoh  attorney  ad  litem. 
Bamtay  v.  David  dt  Walker  v.  Banuay,  6  L.  C.  J.  295,  S.  C.  1862. 

271.  When  a  party  has  ceased  examining  a  witness  he 
has  produced,  the  opposite  party  may  cross-examine  such 
witness  in  every  shape,  upon  the  facts  referred  to  in  his 
examination  in  chief;  or  he  may  require  an  entry  to  be 
made  of  his  declining  to  cross-examine.  1  Starkie,  186  ;  2 
Powell,  80,  380  et  seq. 

L  When  plaintiff  ha4  dosed  his  enqndte  he  was  not  aUowed  to  oross- 
eiamine  a  witness  so  as  to  adduce  facts  which  he  had  an  interest  in 
establishing,  unless  such  cross-examination  fairly  arise  from  the  exami- 
natUm  in  chief.    Morrison  v.  De  LoHmter,  16  L.  C.  J.  157,  S.  C.  1872. 

2.  When  the  plaintiff  had  examined  a  witness  a  certain  length,  and  the 
examination  was  interrupted  to  obtain  the  opinion  of  the  court  on  a 
question,  it  was  held  that  the  witness  was  subject  to  cross-examination, 
and  the  deposition  should  be  regularly  closed  on  behalf  of  defendant. 
Cox  V.  Pattati,  17  L.  0.  J.  18,  S.  C.  1872. 

372*  A  witness  may  be  re-examined  by  the  party  pro- 
ducing him,  when  new  facts  have  been  elicited  on  the  cross- 
examination,  or  for  the  purpose  of  explaining  his  answers 
to  the  cross-questions.  Webster  v.  The  Orand  Trunk  Ry, 
Co.,  23rd  Oct.,  1864. 

1.  A  motion  to  reject  certain  evidence  on  the  ground  that  a  party 
ooold  not  examine  a  witness  twice  in  his  own  favour,  was  dismissed,  as 
the  Court  could  in  its  discretion  allow  it.  8t,  Denie  v.  Qrenier  et  vir,  2  L. 
C.  J.  98,  L.  C.  1867. 
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3.  Spaoiftl  iMive  of  the  Court  is  neoewary  to  esuuine  »  witnen  twios. 
Betming  v.  MallUot,  9  L.  C.  J.  213,  S.  C.  1864 ;  Jackion  v.  Filteau,  15  L.  C. 
B.  60,  Q.  B.  1B64. 


278*  [When  witnesBee  are  called  to  prove  the  identity  of 
any  object  in  the  possession  of  one  of  the  parties,  the  coart 
or  judge  may  order  that  the  party  shall,  either  in  court  or 
at  any  other  convenient  place  or  time,  exhibit  such  object 
to  the  witnesses  thus  called  to  give  evidence  concerning  it ; 
and  in  default  of  so  exhibiting  the  object,  it  witi  be  held  to 
have  been  identified. 

The  court  may  likewise  order  any  witness  who  is  in  poa- 
aession  of  any  object  which  is  the  subject  of  the  litigation, 
to  produce  it,  under  the  same  penalties,  in  case  of  default, 
as  for  refusing  to  answer  pertinent  questions.] 

374.  A  witness  may  object  to  answer  questions  pat  to 
him,  if  his  answering  would  expose  him  to  a  criminal 
proseention. 

This  objection  can  only  be  made  by  the  witness  himself. 

1  Starkio,  192-8 ;  2  Powell,  388  ;  1  Greenleaf,  545 ;  C.  P. 
L.  136. 

1.  Where  an  attomejr  ad  litem  ie  witness  tor  hii  client,  and  objection 
is  taken  to  &  qnestion  put  to  him,  he  cannot  himself  appear  before  the 
conrt  to  maintain  the  pertinency  ol  the  qaestion,  but  his  client  miiBt  be 
represented  by  another  counsel.  Angeri  v.  Loieau  et  vir  and  Lottau  et 
nir,  IS  L.  C.  J.  214.  S.  C.  1866. 

2.  In  D.  qui  tarn  action,  the  defendant  may  retusa  to  answer  the  qnea- 
tlons  pnt  to  bim  on  the  ground  that  any  answer  he  would  give  would 
have  a  direct  tendency  to  criminate  him.  Burton  v.  Young  et  oL,  17 
L.  C.  J.  879,  S.  C.  E.  1867;  Langtoit  v.  Valin,  6  Q.  L.  E.  249,  S.  C.  1880. 

S.  A  witness's  knowledge  ol  the  law  enabling  bim  to  decline  answering 
qoeations  is  always  presumed.    Reg.  v.  Coole,  18  L.  C.  J.  103.  P.  C.  1B73. 

4.  A  witness  is  not  liable  to  an  action  tor  slander  b«eed  on  words 
uttered  by  him  as  a  witness.    Boehon  v.  Prater,  3  L.  C.  B.  67,  S.  C.  1861. 
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275*  He  cannot  be  compelled  to  declare  what  has  been 
revealed  to  him  confidentially  in  his  professional  character 
as  religious  or  legal  adviser^  or  as  an  officer  of  state  where 
pnbUc  policy  is  concerned. 

Parfait  Notaire,  83 ;  1  Starkie,  184-6-6 ;  2  Powell,  60  ; 
1  Chitty*B  Arch.  67 ;  1  Pig.  278. 

1.  Heldt  confirming  the  judgment  of  the  court  below,  that  the  pro- 
YinciaJ  secretary  conld  not  be  compelled  to  produce  official  documeutB 
oonnected  with  the  affairs  of  state,  if  their  production  would  be  injurious 
to  the  public  serrice,  of  which  he  was  the  sole  judge,  and  the  power  of 
the  secretary  of  state  to  withhold  auch  documents  was  not  waived  by  the 
fact  that  a  copy  of  the  paper  in  question  had  already  been  delivered  to 
one  of  the  parties  by  the  assistant  secretary  of  state.  Qugy  v.  Maguire, 
13  L.  G.  R.  83,  Q.  B.  1863. 

2.  An  advocate  or  attorney  cannot  refuse  to  declare  in  an  answer  to  a 
writ  of  attachment  by  garnishment,  what  money  or  effects  he  has  in  his 
bands  belonging  to  the  defendant,  on  the  ground  that  his  doing  so  would 
be  a  betrayal  of  professional  confidence.  McKenzie  et  al,  v.  McKeneie  et 
oL,  9  L.  C.  J.  87.  S.  C.  1864. 

8.  Communications  between  solicitor  and  client  are  pfivileged,  and  the 
managing  director  of  a  company  cannot  be  forced  to  produce  letters  writ- 
ten to  him  by  its  solicitor  touching  the  suit.  Ezp.  Abbott,  7  L.  N.  318, 
8.  C.  1884.    See  7  L.  N.  319. 

4.  A  lawyer  cannot  refuse  to  say  whether  a  party  accused  of  perjury  is 
thepenonwho  signed  and  swore  to  the  affidavit  in  question  on  the  ground 
tihat  he  was  attorney  for  such  affiant  at  the  time  the  affidavit  was  made, 
uid  coonsel  for  him  when  the  trial  for  perjury  was  taking  place.  Ezp. 
^omtMgk,  7  L.  N.  310,  Q.  B.  C.  1884.     See  7  L.  N.  319. 

6.  An  attorney  ad  Utem  is  not  obliged  as  a  witness  to  disclose  what  has 
Men  communicated  to  him  professionally  by  his  client.  Fonyth  et  al,  v. 
CharUhoii  dt  F(yr9yth  et  al,  dt  Lefebere,  12  L.  C.  J.  264,  S.  C.  1868. 

^  Bat  Bach  communication  is  not  privileged  where  the  attorney  is 
'UiBflelf  a  party  to  the  transaction  as  well  as  adviser.  Ethier  v.  Homier^ 
18L.C.J.83. 

'•  A  private  telegraphic  despatch  is  not  a  privileged  communication, 
notwithstanding  the  provisions  of  C.  S.  C.  cap.  67,  sec.  16.  Leslie  v.  Her- 
*^'  15  L.  C.  J.  9.  8.  0. 1871. 

S^en  where  the  telegrams  were  between  the  principal  and  his  agent. 
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8.  Un  an  ineoription  in  improbation  of  a  wiU — Bttd,  in  appeal,  that  tbe 
notaries  before  whom  it  m»  pasted  oonld  not  be  ootnpeUed  to  give  eri- 
denoe  to  oontrovert  the  trnth  of  what  thej  had  certified  in  sncb  deed. 
Bautier  v.  RobitaiUt,  S.  B.  440,  E.  B.  1880. 

B.  In  an  action  on  a  pmrnisBory  note,  the  eridenoe  of  the  notary  who 
made  the  protest  is  inadmissibte  to  contradict  the  evidence  flied  by  the 
plaintiff.    Donein  v.  Evant  tt  al.,  1  L.  C.  R.  100,  S.  C.  1850. 

10,  The  notaries  to  a  will  or  other  antbentio  inBtroment  are  competent 
witneeeee  in  proceedings  in  itnprobation  impogning  the  vahdity  of  enoh 
will  or  authentic  inslmment.  WtUing  v.  Parent,  i  L.  C.  B.  228,  B.  C. 
1654. 

11.  A  physioian  cannot  refoee  to  disclose  information  acquired  by  him 
oonQdentially  in  hia  piofesaional  oharaoter.    Broien  t.  Carter,  9  L.  C.  J. 


376.  A  witness  is  bound  to  produce  any  document  in  his 
possession  touching  the  matter  in  issue,  and  to  allow  a  copy 
or  extracts  thereof  to  be  taken,  if  it  is  a  private  writing ; 
and  such  copies  or  extracts,  certified  by  the  prothonotarj, 
are  entitled  to  the  same  credence  as  would  be  given  to  the 
originals. 

377.  Any  witness,  who,  without  valid  reason,  refuses  to 
answer  or  to  produce  documents  or  other  things  connected 
with  the  suit  and  in  his  possession,  may  be  held  by  coercive 
imprisonment  to  do  so. 

37S.  A  witness  cannot  withdraw  without  the  permission 
of  the  judge.    C.  P.  Genfeve,  198. 

379.  If  the  examination  of  a  witness  cannot  be  com- 
pleted on  the  day  he  appears,  he  is  bound  to  attend  again 
on  the  next  following  juridical  day,  or  on  such  other  day  as 
is  assigned  to  him  by  the  judge,  which  day  is  mentioned  in 
the  notes  of  his  evidence  or  entered  upon  tbe  registers  of 
the  court,  and  in  default  he  is  liable  to  the  same  penalties 
as  for  refusing  to  attend  upon  the  subpoena. 
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SSO*  It  is  the  duty  of  the  judge  to  ask  the  witnesses  if 
they  require  taxation,  and  if  they  do  to  tax  their  expenses, 
with  due  regard  to  the  nature  of  the  voyage  an4  the  dura- 
tion of  their  stay.    Ord.  1667,  tit.  xxii.,  art.  19 ;  C.  P.  C. 
274,  277. 

Vide  83  Vict.,  c.  18,  s.  1,  under  art.  239  ante. 

SSI*  The  taxation  may  be  enforced  by  execution  against 
the  party  who  summoned  the  witness,  after  the,  delay,  and 
in  the  manner  prescribed  for  any  judgment  of  the  court. 
And  execution  may  be  sued  out  by  the  witness  against  the 
opposite  party  condemned  to  pay  the  expenses  of  such  wit- 
ness, provided  that  no  execution  has  already  been  sued  out 
by  the  party  who  obtained  the  judgment,  or  that  the  amount 
allowed  the  witness  has  not  already  been  paid  to  such  party 
or  his  attorney,  in  virtue  of  a  duly  receipted  bill  of  costs. 
C.  P.  Genfeve.  200;  C.  S.  L.  C.  c.  88,  s.  158. 

1.  The  attorney  is  not  responsible  for  the  indemnity  due  to  the  witnesses 
summoned  by  him  at  the  request  of  his  client.  Laroehe  v.  Holt  et  al.,,  8 
L.  C.  R.  109,  C.  0. 1868. 

3.  The  right  of  a  witness  is  to  be  taxed  in  the  Court  in  which  he  is 
examined,  and  not  to  sue  on  a  ^[uatUum  meruit  for  attendance  and  loss  of 
time  as  such  witness.  Qorrie  v.  The  Mayor,  dtc  of  Montreal,  8  L.  C.  B 
236,  8.  C.  1858. 

3.  A.  witness  cannot  maintain  an  action  for  the  amount  of  his  tax- 
ation, his  proper  course  being  a  writ  of  execution  against  the  e£feots  of 
the  party  who  summoned  him  under  22  Y.  c.  5  s.  9.  Veilleux  v.  Ryan,  9 
L.  C.  B.  6,  C.  G.  1858 ;  De  Beaumont  v.  Papineau  dt  Gauthier,  11  L.  G.  J. 
49,  8.  C.  1866. 

2S2.  When  one  party  baa  closed  his  proof,  the  other 
party  may  enter  upon  his  counter-proof  and  have  his  wit- 
nesses examined. 

1.  The  court  on  cause  shewn  will  discharge  a  case  from  the  r61e  for 
hearing  on  the  merits,  and  permit  the  enqudte  to  be  re-opened  for  the 
examination  of  a  witness,  and  will  also  permit  the  plaintiff  to  file  his 
declaration  that  he  intends  to  make  use  of  the  defendant's  deposition, 
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notwithBt&nding  that  a,  declaration  to  that  effect  has  been  pievionsly 
rejected  from  tlie  record  on  the  defendant's  motion  ob  irregnlarly  Bled. 
Btatidn/  v.  (hiimtt  et  al.,  14  L.  C.  B.  449,  B.  C.  1664. 

3.  Where  the  attorney  of  ths  plaintiff  had  discontinned  his  enqnlte 
on  tlie  word  of  the  adverse  party  that  tlie  oanM  wonld  be  settled,  and 
being  foreclosed  ia  his  abeencje,  moved  to  have  the  foreoLosure  set  aside — 
Held,  rejecting  the  motion,  that  the  attorney  in  a  case  is  dotnimtt  litii 
with  regard  to  the  prooedure,  and  that  the  plaintiff's  attorney  shonld  not 
have  disoontinaed  withont  the  consent  ot  the  attorney  of  the  opposite 
party  O'Cmnell  v.  The  Corporation  of  Montreal,  4  L.  G.  J.  56  A  10  L.  C. 
B.  IS,  S.  C.  185S. 

2S3t  If  on  the  day  fixed  for  proof,  the  part;  who  ib 
hooDd  to  proceed  does  not  produce  any  witneesee,  oi  give 
any  valid  reason  for  their  abeence,  his  proof  may  be  de- 
clared cloBod. 

1.  Where  a  deposition  is  missing  from  the  raoord,  and  the  jodge  is 
satisfied  on  the  eridenoe  ot  the  prothonotary  or  otherwise  thst  it  cannot 
be  fonnd,  an  order  may  be  Uened  for  the  eiaminatioQ  of  the  witness  de 
novo.     Maefariane  et  al.  v.  Court,  14  L.  0.  J.  236,  B.  C.  1870. 

See  O'Connell  t.  The  Corporation  of  Montreal  under  pieceeding  Article. 

§  6.  Of 'proofs  taken  down  at  length. 

SSS4>  Upon  the  consent  in  writing  of  all  the  parties  to  a 
case,  and  subject  to  such  additional  costs  and  fees  as  may 
from  time  to  time  be  fixed  by  tariff,  the  proof  may  be  taken 
down  in  writing  in  the  manner  hereinafter  provided,  either 
before  a  judge  or  before  the  prothonotary,  who,  in  such 
case,  may  exercise  all  the  powers  of  a  judge,  except  as  to 
the  objections  which  must  be  reserved  for  the  decision  of 
the  latter. 

If  the  judge  is  unable  to  attend  court  on  the  day  fixed 
for  taking  proofs,  the  prothonotary  may  preside  over  them, 
and  in  such  case  be  exercises  all  the  powers  of  the  judge 
except  as  regards  the  objections  made  by  either  party, 
which  must  be  taken  down  in  writing  and  reserved  for  the 
decision  of  the  court  at  the  final  hearing  of  the  case.  C.  3. 
L.  C.  c.  88,  B.  18 ;  27-28  Vic.  c.  89,  sa.  16,  17. 
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See  88  Vic.  c.  18,  s.  1  (Que.)  under  art.  289  ante,  and 
Exchange  Bank  v.  Craig,  under  art.  234,  No.  5,  ante. 

ftH^  With  the  consent  of  the  parties,  proofs  may  be 
taken  on  any  juridical  day  during  term  or  vacation,  before 
the  prothonotary,  who  presides  over  them  and  acts  in  the 
manner  hereinbefore  provided  with  respect  of  proof  sittings. 

See  38  Vic.  c.  18,  s.  1,  under  art.  239  ante. 


The  court  or  judge  may  assign  the  different  rooms 
wherein  proofs  may  be  taken  in  the  court  house.  G.  S.  L. 
C.  c.  88,  8.  17. 

2^7*  The  witnesses  must  take  the  necessary  oath  or 
affirmation  before  they  are  examined,  and  the  prothonotary 
must  make  a  note  of  the  fact  of  their  having  done  so.  1 
Pig.  279. 

See  88  Vic.  c.  18,  s.  1,  under  art.  239  ante. 


The  deposition  of  each  witness  is  written  out  at 
full  length  by  the  prothonotary,  or  by  some  person  employed 
by  him  for  the  purpose. 

The  commencement  of  the  deposition  must  mention  :  the 
name  of  the  person  presiding  over  the  proof ;  the  designa- 
tion of  the  parties ;  the  names,  surname,  age,  quality  or 
occupation  and  place  of  residence  of  the  witness ;  and  the 
fact  of  his  being  sworn.  Ord.  1667,  tit.  xxii.,  art.  14 ;  G. 
P.  G.  262. 

See  83  Vic.  c.  18,  s.  1,  under  art.  239  ante ;  and  also  35 
Vic.  c.  6,  88.  10,  11,  12  (as  to  evidence  taken  by  steno- 
graphy), under  art.  898,  post. 

1.  The  omission  of  the  age  of  a  witness  from  a  deposition  is  not  a 
oanse  of  noHity  in  his  evidence.  Barsalo  v.  Massieotte,  6  B.  L.  526,  S.  C. 
B.  187S. 

2.  If  the  deposition  do  not  state  the  witness  is  or  is  not  of  kin  to  the 
parties,  it  may  be  set  aside.  Stack  v.  King,  8  Lev.  de  L6g.,  S57,  E.  B. 
1821 ;  Lauzon  v.  Stuart,  4  L.  G.  J.  126. 
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289*  The  deposition  must  contain  all  that  the  witness 
declares  concerning  the  matter  at  issue  between  the  parties, 
without  omitting  any  of  the  circumstances,  and  as  much 
as  possible  in  the  words  used  by  the  witness  ;  unless,  upon 
objection  by  one  of  the  parties,  the  judge  orders  otherwise. 
Ibid.    Art.  17  ;  C.  P.  C.  271. 

2II#.  If  the  parties  disagree  as  to  the  pertinency  of  any 
question  or  cross-question,  it  must  be  written  down  in  the 
body  of  the  deposition,  either  to  be  submitted  for  the  deci- 
sion of  the  judge  or  to  guide  the  witness  in  his  answer. 

1.  A  motion  to  reject  evidence  taken  at  enqnlte  under  a  reserve  of 
objections  cannot  be  made  until  the  final  hearing  of  the  case.  Millar  v. 
Darling  et  aL,  14  L.  C.  J.  Ill,  B.  C.  1869. 

• 

2.  Objections  decided  at  enqudte  cannot  be  revised  until  the  final 
hearing  on  the  merits,  if  the  deposition  has  been  closed.  Cay  ley  v.  Camyri 
16  L.  C.  J.  126,  S.  C.  1872. 

8.  A  judge  of  the  Superior  Court  sitting  in  banco  may  revise  and  reverse 
the  rulings  of  another  judge  in  the  same  court  sitting  at  enqudte.  Scott 
et  al,  V.  Scott  et  a/.,  8  L.  C.  J.  184,  S.  C.  1859. 

4.  And  held,  also,  in  the  same  case  in  banco,  revising  the  rulings  of 
the  judge  at  enqudte,  that  proceedings  would  not  be  suspended,  in  order 
to  enable  one  of  the  parties  who  wished  to  appeal  from  an  interlocutory 
judgment,  to  apply  to  the  Court  of  Appeals  for  the  allowance  of  an  appeal 
of  which  he  has  given  notice  to  the  other  side.  16.,  and  8  L  .C.  J.  182, 
8.  C.  1859. 

5.  Nor  when,  by  the  ruling  in  question,  the  evidence  objected  to  was 
admitted.    Mousteau  v.  Picard  et  al,,  17  L.  C.  J.  67,  S.  C.  1873. 

201.  The  objections  made  by  the  parties  must  likewise 
be  inserted  in  the  body  of  the  deposition,  as  well  as  the 
decision  thereon,  or  any  consent  of  the  parties  concerning 
the  same. 

1.  Where  an  objection  has  been  made  at  enqu^te  and  the  judge  has 
permitted  the  answer  to  be  taken  down,  the  Court  will  not  inferfere  with 
the  ruling  ;  it  is  a  matter  which  may  be  remedied  at  the  final  hearing. 
Where  the  question  is  excluded  by  the  judge,  it  is  then  a  proper  case  for 
appeal  to  the  Court.  Banque  Jacquet  Cartier  v.  Thibaudeau,  8  L.  N.  28, 
8.  C.  1885. 


^, 
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![^2«  The  witnesses  are  examined  in  the  manner  pro- 
vided in  §  S  of  this  section. 

298*  When  the  deposition  of  a  witness  is  concladed,  it 
is  read  to  or  by  him,  he  is  asked  to  declare  whether  it  con- 
tains the  truth,  whether  he  persists  therein,  and  whether 
he  knows  anything  farther,  and  he  mast  sign  it.  If  he 
cannot  sign,  that  fact  is  mentioned,  as  well  as  the  reading 
of  the  deposition.  Ord.  1667,  tit.  22,  art.  16;  C.  P.  C.  271  ; 
2  Bioche,  288-4. 

1.  The  deposition  of  a  witness  not  certified  by  the  prothonotary  cannot 
be  read  in  Goort.  La  Banque  du  PeupU  v.  Qugy,  9  L.  C.  B.  484,  Q.  B. 
1857. 

2.  A  deposition  closed  after  the  rising  of  the  Court,  and  in  the  abdWce 
of  the  plaintiff*s  attorney,  will  be  rejected.  McDougall  v.  McBougaU^  6  L. 
C.  B.  478,  B.  C.  1856. 

3.  The  omission  of  the  words  "ypeniste"  {persUts  therein)  at  the  end  of 
the  deposition  is  not  fatal.  Carden  et  a/,  y.  Finlay  et  a2.,  8  L.  G.  J.  232, 
8.  G.  1859. 

2fNl*  If  the  witness  adds  to,  strikes  oat,  or  alters  any 
portion  of  his  deposition,  the  changes  mast  be  inserted  in 
the  margin  or  at  the  end,  before  the  closing  and  acknow- 
ledgment of  the  deposition.  Ord.  1667,  tit.  22.  Art.  18,  G. 
P.  C.  272,  273. 

21I8*  No  credence  is  given  to  unauthenticated  marginal 
notes,  nor  to  words  written  npon  others,  nor  to  interlinea- 
tions. The  number  of  words  struck  out  and  of  marginal 
notes  must  be  mentioned  in  the  jurat. 

1.  On  a  motion  to  reject  certain  depositions  as  containing  erasures  and 
marginal  notes  in  material  portions  of  the  depositions  not  noted  or  certi- 
fied in  the  jurat — Heldt  that  where  they  were  duly  paraphed,  the  deposition 
would  not  be  rejected  for  want  of  mention  of  such  marginal  notes  in  the 
jurat.    Lauzm  ▼.  Stuart,  4  L.  G.  J.  126.  8.  G.  1859. 
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S06.  At  the  examinatioD  of  each  witness,  either  the 
parties  or  their  attorneys  or  couQsel  must  be  present  or 
have  been  duly  called.  The  other  witnesses  cannot  be 
present  if  either  of  the  parties  objects.  Ord.  1667,  tit.  22, 
Art.  16. 


1.  The  tact  that  witnesses  who  were  ordered  to  withdraw  from  the 
oonrt  during  the  ez&m  i  nation  of  other  witnessea.  diaobeyad  anah  order,  vill 
not  prevent  their  being  examined.  Irvitt  v.  Mahonq/,  6  L.  C.  J.  285,  Q.  B, 
1863. 

297.  Articles  259,  260  and  261  apply  likewise  to  proofs 
written  down  at  length. 

298.  When  one  of  the  parties  has  closed  his  proof,  the 
other  party  may  proceed  with  his  counter -proof  and  have  a 
subsequent  day  fixed  for  that  purpose ;  a  sufficient  delay 
being  allowed  to  summon  bis  witnesses. 

299.  If  on  the  day  fixed  for  his  proof  a  party  fails  to 
appear  or  to  produce  witnesses,  and  famishes  no  valid  ex- 
cuse for  their  absence,  or  for  not  proceeding,  his  proof  may 
be  declared  closed,  and  the  opposite  party  may,  if  he  thinks 
proper,  have  a  day  fixed  for  his  own  proof. 

43rd  Eule  of  P. 

1,  On  ft  motion  by  the  defenduita  in  the  tuition  to  re-open  iji  enqntte 
— Htld,  that  it  was  not  competent  for  the  plaintiffs  to  compel  the  defend- 
knte  to  go  on  with  the  enqnite,  in  the  absence  of  oertain  of  plaintiCe' 
exhibits,  attached  to  a  eonimunoR  rogatoire  issued  by  them  and  not  ts- 
tomed,  and  that  defendants  were,  onder  any  oircamatances,  entitied  to 
addnoe  evidence  otter  the  retam  of  the  oommiision.  Foiter  et  al.  v.  Chamr 
berlain,  2  L.  C.  J.  285,  B.  C.  1858. 

§  6.  Of  proof*  before  examiners. 

SOO.  The  court  may  appoint  a  competent  person  as  an 
examiner  to  take  the  proof  when,  by  reason  of  the  nature 
of  the  dispute,  or  the  namber  and  distance  of  the  witnesses 
to  be  examined,  or  the  intricacy  or  multiplicity  of  the  facte 
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to  be  proved,  or  any  other  safficient  cause,  it  is  shown  to  the 
court,  bj  any  of  the  parties  concerned,  that  the  ends  of 
justice  will  be  better  attained  by  the  appointment  of  such 
examiner.    C.  S.  L.  G.  c.  88,  e.  108. 

1.  Revision  of  ralings  of  an  examiner  considered.  Leelere  ▼.  Joliette 
Mutual  Fire  In»,  Co.,  4  L.  N.  221,  S.  G.  1881. 

SOI.  The  rule  appointing  an  examiner  must  specify  the 
place  where  the  proof  shall  be  taken,  and  the  delay  within 
which  it  must  be  concluded.  This  delay  may  be  extended 
by  the  court  or  judge  upon  sufficient  cause  shewn.    Ibid. 

801&  The  examiner,  before  entering  upon  his  functions, 
muBt  be  sworn  before  a  judge,  or  a  Commissioner  of  the 
Superior  Court,  to  fulfil  his  duties  faithfully  and  impar- 
tially ;  and  such  oath  must  be  in  writing  and  be  annexed 
to  his  return.     Ibid. 

SOS*  He  must  give  the  parties  at  least  eight  days'  notice 
of  the  time  and  place  at  which  he  will  begin  the  examina- 
tion.   Ibid.  §  4. 

S04*  The  witnesses  are  summoned,  by  means  of  a  writ 
of  subpcena  issuing  from  the  Court  before  which  the  suit  is 
pending,  to  appear  before  the  examiner,  who  may  admin- 
ister the  oath  to  them,  may  receive  any  documentary 
evidence  produced  by  the  parties,  and  has  all  the  powers 
of  a  judge  presiding  over  proofs  stated  in  §  4  of  this 
aection.    Ibid.  §  5-6-7-8-9-10. 

S05*  Any  party  to  the  suit  may  also  be  summoned  to 
answer  interrogatories  upon  articulated  facts  viva  voce 
before  the  examiner.  The  latter  mav  administer  the 
necessary  oath,  and  put  such  further  questions  as  he  may 
deem  necessary  and  pertinent. 

If  the  party  refuses  to  answer  any  such  questions,  they 
are  reduced  to  writing,  and  the  facts  contained  in  them  are 
held  to  be  proved. 

14  p.  c.  0.  p. 
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If  the  party  Bummoiied  f&ils  to  appear,  the  party  who 
took  out  the  order  cannot  take  advantage  of  the  default 
unless  be  has  caused  him  to  be  served  with  the  interroga- 
tories which  he  intends  him  to  answer     Ibid.  §  11. 

80A>  After  completing  the  proof,  the  examiner  must 
make  a  return  of  bis  proceedings,  on  or  before  tbe  day 
fixed  by  the  court  or  judfce.    Ibid.  §  12. 

§  7.  Of  commiMwna  for  the  examination  of  witnetset. 

807*  When  any  of  the  witnesaes  or  tbe  parties  reside 
beyond  Lower  Canada,  or  even  within  Lower  Canada  at  a 
distance  of  more  than  thirty  miles  from  tbe  place  where 
tbe  Court  is  held,  the  party  who  requires  to  examine  them 
may  obtain  a  commission  appointing  one  or  more  persons 
to  receive  the  answers  of  such  witnesses  or  parties.  C.  S. 
L.  C.  e.  88,  ss.  25,  106,  106 ;  C.  P.  L.  138. 

808.  Application  for  that  purpose  must  be  made  [by 
the  plaintiff,]  within  four  days  after  the  articulations  of 
facts  are  completed  ;  except  under  particular  circumstances, 
left  to  tbe  discretion  of  tbe  court  or  judge.  Such  an  appli- 
cation by  tbe  defendant  must  be  made  within  tbe  same 
delay  if  the  case  is  to  he  tried  by  a  jury  or  is  inscribed  at 
the  same  time  for  proof  and  hearing ;  [but  if  tbe  proof  is 
taken  in  writing  at  length,  tbe  defendant  may  make  the 
application  witbin  tbe  four  daye  after  the  closing  of  the 
plaintiff's  proof.  It  may  be  granted  hy  the  court  or  by  a 
judge  in  vacation,  upon  its  being  satisfactorily  sbevn  by 
affidavit  that  tbe  commission  is  necessary,  and  after  notice 
to  the  adverse  party.     Ibid.  ss.  106,  107,  §  2. 

1.  In  »  0M«  ot  oapifM — Held,  that  a  codmdI  motion  for  a  eommumtm 
Togatoin  to  exuniDe  witnessea  in  Upper  Gui&dft  would  be  gnuited  in 
obunbers.     Mom  et  al.  v.  WiUon.  14  L.  C.  B.  26,  S.  C.  1363. 

2.  A  commiiiion  rogatoirt  mfty  iaane  de  piano  on  motion  therefor 
withont  afBdavit  ot  uiy  kind.     Willii  et  al.  v.  fi«rM,  3  L.  C.  J.  77, 
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3.  An  application  for  a  commi$iion  rogatoirt  to  adduce  evidence  against 
the  validity  of  a  power  of  attorney,  not  attacked  by  any  pleading,  can- 
not be  allowed.  The  Canada  Tanning  Extract  Company  v.  Foley ^  20  L.  G. 
J.  180.  Q.  B.  1875. 

4.  An  application  by  a  defendant  for  a  commission  rogatoire  mnst  be 
made  within  the  delay  specified  in  Art.  308,  and  will  not  be  granted 
afterwards  except  on  special  cause  shown,  and  in  the  discretion  of  the 
judge.  Harvey  v.  Philips,  14  L.  G.  J.  279,  S.  G.  1869;  Dessaulles  v. 
HigginsoH,  12  B.  L.  666,  Q.  B.  1866. 

809*  The  commissioners  are  chosen  as  follows  : 
If  both  parties  join  in  the  commission  each  famishes 
foar  names.  From  the  list  thas  formed  each  party  alter- 
nately strikes  ont  two  names  ;  this  is  done  in  the  presence 
of  the  jndge,  who  oat  of  the  foar  remaining  names  chooses 
three,  to  whom  the  commission  is  addressed. 

If  both  parties  do  not  join  in  the  commission  it  is  ad- 
dressed to  persons  chosen  by  the  party  who  applies  for 
it.     Ibid.  8.  105,  §  8. 

810*  The  coart  or  judge  fixes  the  number  of  commis- 
sioners who  must  be  present  in  order  to  execute  the  com- 
mission, and  gives  direction  and  authority  for  swearing 
witnesses.    Ibid.  s.  107. 

1.  Where  a  writ  of  commission  rogatoire  has  been  addressed  to  six 
conunissionerB  of  whom  three  have  been  named  by  each  party,  and  the 
writ  directs  that  any  two  of  the  commissioners  may  ezecnte  it,  the 
esacation  of  the  writ  by  two  of  the  plaintiff's  commissioners,  without 
explanation  why  the  others  did  not  join,  is  sufficient.  Tarrat  et  at,  v. 
Foley  et  al.  11  L.  C.  J.  140,  8.  C.  1865. 

Sll«  Annexed  to  the  commission  are  the  interrogatories 
and  cross-interrogatories  of  each  party  which  shall  have 
been  allowed  by  the  judge  after  due  notice  to  the  other 
party.    Ibid.  s.  106,  §  2. 

812*  The  commission  must  also  be  accompanied  with 
instructions  addressed  to  the  commissioners,  under  the  sig- 
nature of  the  judge,  to  guide  them  in  its  execution.  Ibid, 
a.  107. 
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S18*  The  return  coDSiBts  of  a  certificate  of  the  commis- 
aioners  wbo  acted,  endorsed  upon  the  commiaBion,  and 
stating  that  the  execution  appears  by  the  schednle  thereto 
annexed. 

The  return  must  be  under  a  sealed  envelope,  upon  which 
are  endorsed  an  indication  of  its  contents  and  the  name  of 
the  cause.  It  cannot  be  opened  and  published  without  an 
order  from  the  court  or  judge.     Ibid.  s.  105,  §  2. 

814.  The  party  who  applies  for  »  commission  must  him- 
self see  to  its  being  transmitted  and  executed.    Ibid.  §  8. 

815.  If  both  parties  have  joined  In  the  commiBsion, 
both  are  equally  bound  to  have  it  transmitted  and  execnted. 
Ibid. 

810.  A  failnre  to  return  the  commission  will  not  prevent 
the  court  from  proceeding  with  the  hearing  in  the  following 
oases: 

1.  If  it  appears  that  the  party  applied  for  the  commissioa 
solely  in  order  to  retard  the  judgment ; 

2.  If  the  retnrn  has  been  delayed  longer  than  justice  and 
equity  required.    Ibid.  s.  107,  g  3. 

1.  Tbe  mere  order  tot  a  comtnuiion  ngatoire  graoled  to  defenduit  is 
snfBoient  to  prevent  plaintiffs  inaoribing  the  com  for  indgment,  klQioiigh 
the  plaintiffs  tormaJly  notify  the  defendutt  in  writing  to  nse  dDo  dili- 
gence, and  although  an  interval  of  fifteen  daya  have  elapaed  between  the 
date  of  the  order  uid  the  day  named  in  the  inaoription  tor  hearing,  with- 
out any  attempt  being  made  by  defendant  to  ane  out  the  oommiwion  so 
ftllowod  to  iaaae.     Tarret  et  al  v.  Barber  et  at.,  10  L.  C.  J.  37,  B.  C.  lB$fi 

3.  In  tbe  absenoe  ot  a  commiition  rogatoire  isaned  by  the  plaintiff  the 
defendant  cannot  be  oompellad  to  proceed  with  the  enqnSte.  McFarlant 
V.  Braler,  a  L.  C.  R.  238,  8.  C.  1863. 

§  8.  Of  proojs  ex  parte. 

817.  When  the  defendant  fails  to  appear  or  to  plead  to 
the  action,  the  plaintiff,  in  suits  other  than  those  mentioned 
in  articles  89,  90  and  91,  may  inscribe  bis  case  for  proof  in 
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tenn  or  oat  of  term,  if  any  is  necessary,  and  such  proof  is 
then  proceeded  with  before  a  judge,  or  before  the  prothono- 
tary  who  must  swear  the  witnesses,  take  notes  of  their  evi- 
dence, and  do  whatever  else  it  would  be  the  duty  of  a  judge 
of  the  court  to  do  in  matters  of  proof. 

A  defendant  foreclosed  from  pleading  is  entitled  to  at 
least  one  clear  day's  notice  before  proof;  and  he  may  cross- 
eiamine  the  witnesses,  and  make  such  objections  as  he 
thinks  proper,  of  which  the  prothonotary  must  take  notes  ; 
but  he  is  not  entitled  to  produce  witnesses. 

Proofs  ex  parte  may  be  taken  at  any  time,  except  be- 
tween the  ninth  of  July  and  the  first  of  September.  G.  8. 
L.  C.  c.  88,  ss.  18,  §  2,  16,  98,  99. 

See  47  Yic.  c.  8,  s.  8  under  art.  1,  ante. 

1.  A  party  foreclosed  is  entitled  to  one  juridical  day's  notice  of  inscrip- 
tion for  enqndte.    Renaud  y.  Ougy,  8  L  C.  B.  460,  Q.  B.  1S58. 

2.  And  the  notice  of  inscription  mast  specify  the  particular  days  on 
which  the  enqudte  and  hearing  respectively  will  take  place.  Smith  v. 
O'Farrel,  9  L.  C.  B.  392,  S.  C.  1859. 

3.  A  defendant  foreclosed  from  pleading  has  no  right  to  inscribe  the  cause 
for  proof  ex  iNiite.      Hughe$  v.  Reed,  3  L.  N.  37,  24  L.  C.  J.  41,  8.  C.  1880. 

4.  A  party  inscribing  his  case  for  proof  under  317  C.  C.  P.,  must  give 
notice  thereof  to  the  adverse  party.  Quilbault  et  al  v.  VadenaU,  1 Q.  B.  B. 
2S8, 1881. 

818*  All  evidence  offered  by  the  plaintiff  is  filed  and 
remains  in  the  record  in  the  same  manner  as  if  the  defen- 
dant had  appeared  and  pleaded  to  the  action.    Ibid,  s.  102. 

%  9.  Of  the  incidents  of  proofs. 

519.  All  applications  to  the  court  upon  any  incident 
of  the  proof  may  be  made  by  motion,  stating  succinctly  the 
object  and  reasons  of  the  application. 

• 

520.  The  Court  may,  at  any  time  before  judgment,  in 
its  discretion  and  under  such  conditions  as  it  deems  just, 
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allow  an;  pleading  to  be  am«nded  so  as  to  agree  with  the 
facts  proved ;  and  any  pleading  is  sufficiently  sustained  if 
the  facts  alleged  agree  sufficiently  witb  the  facts  proved, 
and  if  in  the  opinion  of  the  court  the  opposite  party  has  not 
been  led  into  error  as  to  the  real  nature  of  the  facts  in- 
tended to  be  alleged  and  proved.    Ibid,  b.  77,  §  2. 

See  Lantkier  id  Champagne,  %9  L.  G.  1.  258,  Q.  B.  1874. 

1.  k  oleria»l  error  ot  d«t«  oftu  b«  unanded  at  the  final  beitring.  Htuty 
V.  Morland,  3  L.  C.  J.  377.  8.  C.  1858. 

2.  Where  the  defendant  moved  before  enqntte  to  amend  hia  pie*  on 
payment  of  oosta,  anpported  bj  an  affidavit  to  the  eff«ot  that,  owing  to 
abeenoe  from  the  ooontry  and  aioknees,  he  had  been  nuabte  to  give 
proper  iDBtriiotionB  to  hia  attomeyl,  and  afterwards  moved  a  similar 
motion  at  the  hearing,  both  ot  whioh  were  rejected — Held,  in  review. 
that  the  final  jadgmant  woald  be  revereed,  and  the  defendant  allowed 
to  plead  di  novo  on  payment  of  all  coets.  oonsiderinf(  that  snfficient  cause 
had  been  shown  to  anthorize  the  amendment.  Lateil  v.  firoicn.  16  L.  C. 
R.  161,  B.  C.  R.  1865. 

3.  Id  an  action  in  improbation — Held,  reversing  the  jndftmeat  of  the 
oonrt  below,  that  after  enqafite  the  plaintifl  was  entitled  to  amend  maymi 
de  faux  by  adding  thereto  new  (aots  broaght  ont  by  the  evidence  adduced. 
PtTTauU  V.  Simard,  6  L.  C.  R.  34,  Q.  B.  1850. 

4.  Where  it  resnlte  from  the  proof  that  the  allegations  of  the  declara- 
tion do  Dot  aooord  preoieely  with  the  facta  proved,  the  declaration  may 
be  amended  on  payment  of  fifty  shillings  ooste  without  prejudice  to  the 
evidence,  and  with  power  to  the  defendant  to  replead  within  eight  days. 
BoudreaM  v.  Lavender,  2  L,  C.  J.  19*,  8.  C.  1868. 

6.  Where,  io  a  role  for  peremption,  the  first  name  of  one  of  the  par- 
ties was  written  "  Lmtit  "  instead  ot  Lewii  in  the  endorsadon  of  the 
rale — Held,  not  to  be  a  fatal  error  as  the  names  were  idem  lonatu.  Far- 
nam  v.  Joyal,  i  L.  C.  J.  138,  S.  C.  1859. 

6.  Where  the  dectaiation  alleged  that  a  slander  was  spoken  Id  1881,  and 
the  plea  denied  the  utterance  then  or  at  any  other  time,  and  the  proof 
established  ntteranoe  in  1879  and  1880,  the  variance  was  held  to  be  im- 
material.   Denit  v.  Tfitoret,  27  L.  C.  J.  12,  6  L.  M.  16S,  882,  S.  C.  B.  1883. 

7.  In  oases  of  amendment  ot  the  declaration  to  make  it  agree  with  the 
taote  proved,  the  coets  are  at  the  discretion  of  the  court.  FTothinghavt  \. 
ailbert.  3  L.  C.  J.  136,  8.  C.  1868. 


OF  VCBWBBS  AND  EXPBBTS,  ARTS.  820-822. 


215 


8.  On  an  oppoeition  to  a  jadgment,  after  argament,  certain  receipts 
were  fonnd,  Bhowing  that  the  whole  of  the  amonnt  had  heen  paid.  The 
oppos&nt  then  asked  to  he  entitled  to  amend  on  pa3rnient  of  costs.  Motion 
granted.    Jokrutony.  WatU  and  WatU,  1  L.  C.  L.  J.  122,  B.  C.  1866. 

9.  If  a  copy  be  taken  from  a  register  in  the  archives  of  the  conrt  by 
the  prothonotary,  and  he  has  omitted  to  sign  the  certificate,  the  conrt 
will  direct  it  to  be  perfected.  Be  \  eau  v.  Shephard,  2  Bev.  de  L6g.  335, 
E.  B.  1820. 

Bee  Arte.  17,  68,  118, 142  ante. 

SECTION   IV. 

» 

OP  BXPEBTS,    VIEWERS,    REFERKNCES   IN   MATTERS  OF   ACCOUNT, 

ANO   ARBITRATORS. 

321*  Before  deciding  upon  the  merits  of  the  ease,  the 
court  may,  if  necessary,  order  an  extraordinary  investigation 
in  the  cases  hereinafter  mentioned,  either  before,  during, 
or  after  the  proof.     C.  S.  L.  C.  c.  88,  s.  81. 

1.  Where  a  question  arose  concerning  the  signature  to  a  promissory 
note,  and  motion  was  made  to  refer  the  matter  to  experts — Held^  that 
the  twelfth  title  of  the  Ordinance  of  1667  was  in  force  in  Lower  Canada, 
although  not  employed  for  many  years,  and  that  the  inohservance  of  a 
law  or  ordinance  for  any  length  of  time  did  not  affect  its  abrogation. 
Lord  V.  Laurinet  at,  16  L.  C.  B.  452.  C.  C.  18C5. 

§  1.  Of  viewers  and  experts. 


S22.  Whenever  the  facts  in  contestation  between  the 
parties  can  only  be  verified  by  view  of  the  object  or  pre- 
mises, or  whenever  the  evidence  produced  by  each  party  is 
contradictory,  or  when  the  nature  of  the  contest  requires  it, 
the  court  may,  of  its  own  account  or  upon  the  application  of 
either  party,  order  the  facts  to  be  verified  by  experts  and 
persons  skilled  in  the  matter. 

The  order  for  experts  must  specify  clearly  and  distinctly 
the  matters  to  be  verified.  1  Pi«.  298 ;  Poth.  Proc.  44  ; 
C.  8.  L.  C.  c.  88,  8.  81 ;  C.  P.  C.  802. 
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1.  Experts  mky  be  appointed  for  the  pnrpoae  of  nTamining  aoooimta 
uid  aBcerbuuiiig  their  correotnesB,  and  tnaj  fnmish  ft  bnliuice'Sheet  of 
the  eipeneee  and  receipts  of  the  business.  Taplin  t.  Becket  el  al.,  15  L. 
C.  J.  28.  B.  C.  B.  1869. 

S.  In  an  action  of  damages  for  trespass  and  for  oatting  timber,  etc., 
on  the  property  of  the  plaintifi,  the  question  turned  upon  the  bonnd- 
tuy  line,  the  property  of  the  one  beini;  in  Ontario  and  the  other  in 
Quebec.  The  court  ordered  an  expertiie  to  establish  whether  the  tim- 
ber alleged  to  have  been  cat  was  so  cQt  oa  one  side  or  other  of  tbe  line. 
Held,  reversing  this  judf^ent,  that  the  court  had  no  power  to  name 
experts  for  the  porpoee  mentioned,  the  tine  to  be  establisbed  being  in  the 
provinoe  of  Ontario.     Skead  v.  McDoTiaell,  3  R.  C.  43,  Q.  B.  1873. 

S.  A  motion  to  refer  a  case  to  experts,  before  any  proof  has  been 
adduced,  will  be  rejected,  as  the  court  cannot  be  relieved  of  the  case 
withoDt  oeoeesity.  Itankin  v.  Lay,  6  B.  L.  326,  B.  G. ;  Sinoru  v.  BtmgU, 
5  B.  L.  472,  S.  C.  1874. 

833.  [The  investigation  must  be  made  by  three  experts 
agreed  upon  by  the  parties,  unless  they  agree  to  its  being 
made  by  one  only.]  Ord.  1667,  tit.  21,  Arts.  9,  13 ;  1  Bor- 
nier,  172,  C.  P.  C.  803 ;  1  Couehot,  88. 

1.  Under  the  Code,  the  appointment  of  ttto  experta  only  is  irregular, 
and  their  report  tbongb  unanimous,  will  b«  rejected.  Ouimtt  v.  Picolte, 
1  E.  L.  702,  C.  C.  1872. 

834.  If,  at  the  time  of  the  order  for  experts,  their  ap- 
pointment baa  been  agreed  upon  by  the  parties,  the  order 
records  such  appointment.      1  Couehot,  88;  C.  P.  C.  304. 

829>  If  the  experts  are  not  agreed  upon  by  tlie  parties, 
the  court  fixes  a  day  on  which  the  latter  must  attend  be- 
fore the  court  or  judge  in  order  to  appoint  them;  and  in  de- 
fault of  Bn  order  to  that  effect  either  party  may  summon 
the  other  to  attend  as  aforesaid,  within  a  reasonable  delay, 
for  the  purpose  of  such  appointment.  Ord.  1667,  tit.  21  art. 
9;  Pothier,  Proc.  44;  C.  P.  C.  306. 

8241.  [The  parties  are  bound  to  attend  on  the  day 
appointed,  and  if  they  then  fail  to  agree  upon  the  three 
experts  the  court  appoints  such  experts  for  them. 
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In  the  case  of  any  of  the  experts  being  validly  recused, 
others  are  appointed  in  their  stead,  in  the  manner  above 
prescribed,]  Ord.  1667,  tit.  21,  Art.  9,  Pothier,  45,  C.  P.  C. 
806—809. 

827*  The  grounds  for  recusing  an  expert  are : 

Relation  or  alliance,  to  the  degree  of  cousin-german 
inclusively ; 

Intimacy ; 

Enmity ; 

Subornation ; 

Interest ; 

Being  in  the  domestic  service  or  other  employ  of  one  of 
the  parties; 

Being  a  party  in  a  similar  suit,  or  the  attorney  or  agent 
of  a  party  in  the  case ; 

And,  generally,  the  grounds  of  exclusion  applicable  to 
witnesses.    Pothier,  Proc.  45 ;   C.  P.  C.  810* 

1.  A  person  who  has  acted  as  expert  in  a  case,  and  whose  report  has 
been  rejected,  cannot  act  a  second  time  if  his  appointment  he  objected  to 
on  a  new  expertise.    Auelaire  v.  Law,  6  L.  C.  J.  223,  S.  G.  1S61. 

828*  As  soon  as  the  experts  are  named,  either  party 
may  have  the  order  served  upon  them,  together  with  a 
requisition  calling  upon  them  to  be  sworn.  Ord,  1667, 
tit.  21,  Art.  10. 

829«  If  any  one  of  the  experts  neglects  or  refuses  to  be 
sworn  or  to  act,  either  of  the  parties  may  summon  the  other 
to  attend  before  a  judge  in  order  that  another  person  may 
be  named  in  the  proper  manner  to  replace  such  expert. 

Pothier,  48,  C.  P.  C.  816. 

• 

8SO*  The  experts,  before  taking  any  proceedings  in  the 
investigation,  must,  on  pain  of  nullity,  be  sworn  to  perform 
their  functions  with  impartiality  and  to  the  best  of  their 
ability. 


218  OF  TIEWEBB  AND  EXPEBTB,  ABT.  830. 

This  oath  mnat  be  in  writing,  and  be  certified  by  the  per- 
son who  adminiBters  it. 


FORM  No.  30. 

In  connection  with  Article  880. 

The  oath  to  be  adminittered  to  Experta, 

I,  A.  B.,  of  the  parish  of  ,  in  the  county 

of  (if  there  he  two  or  more  persons 

to  be  sji'om,  say,  I,  A.  B.,  of  ,  and  I,  C.  D. 

of  )  do  make  oath  and  awear,  that  in  the 

presence  of  E.  F.,  the  plaintiff,  and  Gr.  E.,  the  defendant 
named  in  an  interlocutory  judgment  pronounced  in(  here 
insert  the  name  of  the  eoart)  in  the  dietrict  of  ,  ■ 

bearing  date  the  day  of  ,  or 

in  their  absence,  after  due  notification  shall  bare  been 
given  them,  to  attend  at  a  place  to  be  designated,  and  on  a 
day  and  hour  to  be  specifically  named  to  them  respec- 
tively, I  will  faithfully  proceed  as  an  expert  to  the  view  and 
examination  required  by  the  said  interlocutory  sentence ; 
and  that  I  will  truly  report  my  opinion  in  the  premises, 
without  favour  or  partiality  towards  either  of  the  said  par- 
ties :  So  help  me  God. 


FORM  No.  81. 

In  connection  with  Article  830. 

Certificate  to  be  made  and  signed  by  the  Commissioner  of  the 
due  administration  of  the  Oath. 

Sworn  before  me,  ,  a  commissioner  of  the 

Superior  Com-t  in  the  district  of  ,  {or  sab- 
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delegate  authorized  by  the  commission,  or  the  judgment,  as 
the  case  may  be,  hereunto  annexed,  as  the  case  may  be)  t\t 

on  the  day  of  the  month 

of  ,  in  the  year 

1.  A  decUratioti  in  the  report  of  arbitrators  that  they  have  been  sworn, 
is  not  of  itself  proof  of  snch  fact,  and  the  report  will  be  rejected  unless  a 
certificate  be  filed  from  the  person  before  whom  they  have  been  sworn. 
/oMpA  V.  OtUll,  6  L.  G.  J.  40,  A  11  L.  G.  B.  499,  S.  C.  1861. 

S81*  The  oath  must  be  taken  before  a  judge,  or  the  pro- 
thonotary,  before  a  commissioner  of  the  Superior  Court, 
before  an  expert  already  duly  sworn,  or  before  any  other 
person  indicated  in  the  order  for  experts.  Poth.  Proc.  46  ; 
C.  S.  L.  C.  c.  88,  ss.  82-8. 


882*  A  copy  of  the  order  for  experts,  together  with  the 
necessary  papers,  must  be  given  to  them,  after  the  protho- 
notary  has  taken  a  receipt  therefor.  Ord.  1667,  tit.  21,  art. 
10. 

888*  The  experts  are  bound  to  fix  the  time  and  place  at 
which  they  will  proceed  with  the  investigatioji,  and  to  notify 
the  parties,  allowing  a  delay  of  at  least  three  days  when  the 
distance  from  the  domicile  of  the  parties  respectively  does 
not  exceed  five  leagues,  and  one  day  more  for  every  addi- 
tional five  leagues.    Pothier,  Proc.  46. 

1.  A  motion  to  s^t  aside  a  report  of  experts,  on  the  ground  that  one  of 
the  parties  had  not  been  notified  to  attend,  was  granted.  Brodie  et  tix.  v. 
Cowan,  7  L.  G.  J.  96,  S.  G.  1S62 ;  WardU  v.  Bethune,  2  L.  C.  L.  J.  18, 
Q.  B.  1866 ;    Watert  v.  Veronneau,  6  L.  C.  R.  482,  S.  C.  1866. 

2.  If  the  experts  are  ordered  to  visit  works  in  the  presence  of  the  parties, 
and  they  make  snoh  visit  without  the  parties,  their  report  will  be  set 
aside.    UAbWy.  Ritchie,  8  Rev.  de  Ug.  858,  K.  B.  1818. 

3.  When  two  of  the  arbitrators  change  the  place  of  meeting  or  delibera- 
ting, notice  of  snch  change  must  be  given  to  the  third.  O'Connell  v.  Frigon, 
9  L.  C.  J.  178,  4  1  L.  G.  L.  J.  66,  8.  C.  1866. 
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OF  VIEWERS  AND  EXPERTS,  ART.  884. 


S34.  The  experts  must  hear  the  parties  and  the  witnesses 
in  accordance  with  the  terms  of  the  order  naming  them ; 
each  of  them  is  authorized  to  administer  the  oath  to  the 
witness  or  the  parties,  as  the  case  may  be,  and  the  witnesses 
are  summoned  to  attend  before  the  experts,  whatever  may 
be  the  distance.     G.  S.  L.  C.  c.  88,  s.  88. 


FORM  No.  32. 

In  connection  with  article  884. 

The  oath  to  be  administered  to  witnesses. 

I  ,  {insert  the  name,  profession  or  qualiiy  and 

place  of  residence  of  the  jvitnesSy)  do  make  oath  and  swear 
that  I  am  not  related  or  allied  to,  or  a  servant  or  domestic 
of  E.  F.,  the  plaintiff,  or  G.  H.,  the  defendant,  and  that  I  am 
not  interested  in  the  event  of  the  cause  depending  between 
them,  {or,  if  witness  says  he  is,  state  in  what  degree  he  de- 
clares himself  to  be  related  or  allied  to  either  and  which  of  the 
parties,  or  what  situation  he  holds  in  the  family  of  either  of 
them,)  and  I  do  also  swear  that  the  evidence  which  I  shall 
give  between  the  said  parties  before  the  experts  (or  arbiters 
or  arbitrators,  as  the  case  m^ag  be,)  named  in  the  interlocu- 
tory judgment  pronounced  by  {here  insert  the  name  of  the 
cowrt,)  in  the  said  cause,  shall  be  the  truth,  and  the  whole 
truth,  and  nothing  but  the  truth ;  so  help  me  God. 

1.  On  a  motion  to  annul  and  set  aside  a  report  of  arbitrators — Held, 
not  sufficient  for  the  arbitrators  to  report,  in  the  terms  of  the  rule  by 
which  they  were  appointed,  that  they  had  examined  the  proceedings  of 
record  in  the  cause,  examined  the  witnesses  of  the  party  under  oath, 
and  deliberated,  but  such  report  must  allege  that  the  parties  had  re- 
ceived due  notice  of  the  meetings  of  the  arbitrators,  or  were  heard  in 
support  of  their  aUegations,  and  a  report  omitting  to  allege  such  notice 
of  meeting  will  be  annulled  and  set  aside  on  motion  to  that  effect.  Brown 
et  aL  V.  Smith  et  al.,  6  L.  C.  J.  126,  S.  C.  1856. 
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885«  The  evidence  of  the  witnesses  must  he  taken  down 
in  writing,  certified  and  annexed  to  the  report  of  the  ex- 
perts, and  it  must  mention  whether  the  witnesses  are  re- 
lated or  allied  to  the  parties,  and  in  what  deii^ee,  and 
whether  they  are  in  the  employ  of  either  party,  or  interested 
in  the  suit.     Ibid.  s.  85. 

1.  Where  the  award  was  made  in  favour  of  the  plaintiff,  and  the  de- 
fendant moved  to  set  aside  the  award  on  the  ground  that  none  of  the 
wiUieeses  were  sworn,  inasmuch  as  the  arbitrators  had  no  legal  capacity 
to  swear  the  witnesses — Held^  that  under  C  8.  L.  C.  cap.  83,  sec.  84,  they 
hsd  such  power,  and  the  motion  was  dismissed.  DcUy  et  al.  v.  Cunning- 
ham, 6  L.  G.  J.  242,  S.  C.  1862. 

2.  A  report  of  arbitrators  wiU  be  set  aside  and  annulled  on  motion 
when  it  appears  that  a  material  witness  gave  evidence  before  the  arbi- 
trators without  having  been  previously  sworn.  O^Connell  v.  Frigon,  9  L, 
C.  J.  173,  S.  C.  1866. 

8.  And  such  evidence  afterwards  reduced  to  writing  and  signed  and 
sworn  to  by  the  witness  is  irregular,  and  cannot  be  filed  of  record  or 
used,  even  where  two  or  three  of  the  arbitrators  consent  to  such  a  course. 
Ib,&l  li.  C.L.  J.^. 

S86«  [If  all  the  experts  agree,  they  make  one  and  the 
same  report,  if  not,  each  of  them  makes  his  separate  report, 
if  he  thinks  proper.  |  Ord.  1667,  tit.  21,  Art.  18  ;  Pothier, 
Proc.  47  ;  1  Couchot,  88. 

887*  The  report  of  the  experts  must  be  made  on  or  be- 
fore the  day  fixed  by  the  court.  It  must  contain  reasons 
and  details,  so  as  to  enable  the  court  to  appreciate  the 
facts ;  it  must  also  be  signed  by  the  experts  or  be  in  the 
form  of  a  notarial  original.  Law  Reporter,  67  ;  Rodier  v. 
Af«rcik,  Montreal,  16th  Sept.,  1850  ;   Ord.  1667,  Art.  12. 

1.  Arbitrators  must  not  only  hear  the  parties  but  must  decide  the  mat- 
ter in  dispute  before  the  expiration  of  the  rule  of  reference  ;  their  pro- 
Medinf^B  are  otherwise  void.    Gilley  v.  Miller;  1  Bev.  de  Ug,  610,  E.  B. 

1811. 

2.  A  material  reference  in  a  surveyor's  report  to  a  plan  which  is  not 
filed,  Boffices  to  cause  the  report  to  be  set  aside.  Adams  v.  Gravely  2  L.  C. 
J-  W8,  S.  C.  1868. 
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3,  When  Ihe  report  of  eiperti  haa  onoe  been  made,  they  are  functi 
ofieio,  and  cannot  of  their  own  motion  make  a  new  report  on  the  ground 
that  the  first  is  imperfect  or  defective.  Beckham  v.  Farmer,  21  L,  C,  J. 
38.  8.  C.  1877. 

i,  Instoadot  reporting  on  the  first  of  the  month  as  ordered,  the  experts 
reported  on  the  17th  Angust.  Plaintiff  moved  in  September  to  reject  the 
report.  Defendunt  moved  to  extend  the  delay  so  as  to  include  the  date  of 
the  fiUng  of  the  report.  Latter  motion  granted  and  former  motion 
rejected.     Clianlelimp  v.  Duminiim  Oil  Clolh  Co.,  2  L.  N.  314,  8.  C.  1879. 

6.  A  report  may  be  good  in  part  and  bad  in  part,  but  only  io  cases 
which  appear  to  be  clearly  capable  of  separation,  where,  for  inatance,  the 
expert  exceeds  his  antbority  on  one  aubjeot  or  proceeds  to  another  as  to 
which  he  has  no  authority  to  report.  '  Gtiay  v.  Fradel,  5  Q.  L.  K.  2i6,  S. 
C.  1879. 

88S.  If  tbe  experts  delay  or  refuse  to  file  their  report, 
they  may  be  summoDed,  with  the  same  delays  as  Id  ordin- 
ary procedure,  by  rule  of  court,  to  show  cause  why  they 
should  not  be  condemned,  and  even  held  by  coercive  impri- 
sonment, to  do  so.    C.  P.  C.  820. 

S89>  The  court  is  not  bound  to  accept  tbe  opinion  of  the 
experts  dot  that  of  a  majority  of  them.    G.  P.  C.  S2S. 

1.  Where  justice  has  been  done  to  the  parties,  the  court  oufiht  not  to 
set  aside  the  report  beoause  of  formal  irregularities,  or  because  the  adop- 
tion of  tbe  report  had  never  been  demanded.  La  Fabriqut  de  SU.  Julie  de 
S.  V.  Paqutt.  1  R.  L.  ISO,  Q.  B.  1869. 

2.  A  report  ol  experts  is  not  like  an  award  as  arbitrators.  The  oonrt  is 
not  bound  to  rely  exclusively  upoiSit,  and  a  judgment  refusing  to  allow 
defendants  to  adduce  evidence  beyond  and  after  the  report  will  be 
reversed.     Scott  et  al.  v.  PayttU,  S  L.  N.  336,  24  L.  C.  J.  141,  Q.  B.  1879. 

§  2.  0/  references  in  matteri  of  account  to  accountants  and 
practitioners. 

340>  In  matters  where  accounts  have  to  be  rendered  or 
adjusted,  or  which  require  calculations  to  be  made,  and  in 
matters  of  separation  of  property,  or  partition  of  community 
or  succession,  the  court  may  refer  the  case  to  one  or  more 
persons  skilled  iu  such  matters ;  and  such  persons  are  sub- 
ject to  the  rules  above  prescribed  concerning  experts. 
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Sach  accountants  and  practitioners  have  the  powers  given 
to  experts  by  the  foregoing  articles,  and  are  bound  to  fol- 
low the  directions  of  the  court ;  and  their  reports  are 
adopted,  homologated  or  rejected  in  the  same  manner  as 
reports  of  experts.    C.  S.  L.  C.  c.  88,  s.  80. 

§  8.  0/*  arbitrators. 

841.  The  court  may,  of  its  own  motion  or  upon  the  ap- 
plication of  one  of  the  parties,  refer  to  the  decision  of  arbi- 
trators any  case  of  dispute  between  relations,  concerning 
partitions,  or  other  matters  of  fact  which  it  is  difficult  for 
the  court  to  appreciate;  and  also  any  other  case,  if  the  par- 
ties consent  to  it.     Ord.  1566,  art.  88;  1  Pig.  248. 

1.  The  ooart  may  refer  to  arbitration  disptiteB  between  relations 
when  the  facts  are  diffionlt  of  appreciation  without  its  being  necessary 
that  the  contestation  should  be  the  result  of  relationship.  Robert  v. 
Robert,  21  L.  C.  J.  18,  Q.  B. 

9.  In  an  action  to  recover  back  monies  alleged  to  have  been  paid  to 
defendant  as  his  share  of  certain  supposed  profits  which  as  plaintiff  alleges 
nbeequently  proved  to  be  losses,  the  court  may  without  the  consent  of 
the  parties,  refer  the  matters  in  dispute  to  an  accountant  where  it  is  of 
opinion  that  the  evidence  adduced  is  contradictory  and  unsatisfactory. 
Canada  Paper  Co,  v.  Bannatyne,  26  L.  C.  J.  124,  Q.  B.  1881. 

S42«  The  preceding  provisions  relating  to  experts  apply 
to  arbitrators,  in  so  far  as  they  are  compatible  with  those 
of  the  present  paragraph.  Nevertheless,  arbitrators  need 
not  be  sworn  unless  the  order  appointing  them  requires  it. 
1  Pig.  249. 

84S«  Arbitrators  can  only  adjudicate  upon  the  matters 
submitted  to  them. 

They  are  bound  to  observe  the  same  formalities  as  ex- 
perts in  the  investigation  of  facts,  a^^cording  to  articles  884 
and  835,  unless  they  are  at  the  same  time  appointed  media- 
tors, but  they  are  not  bound  to  give  the  reasons  of  their 
decision. 
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They  cannot  award  costs,  Qnless  the  court  bae  empowered 
them  to  do  bo.     1  Pig.  248. 

1.  Where  the  matter  in  ieane  in  a  suit  was  referred  to  arbitr&tora — 
Held,  on  motion  to  homologate  the  award,  that  where  the  award  did  Dot 
embrace  all  the  material  poicte  aubmitted  to  the  arbitration  or  if  it 
showed  that  the  arbitrator  had  exceeded  the  limits  of  their  powers,  it 
woold  be  set  aside,  Tate  el  ol.  t.  Jama  et  al.  it  E.  contra,  1  L.  C.  J.  151, 
8.  C.  1B57. 

3.  Arbitrators  have  no  right  to  pass  npon  ooats.  Vrguhart  v.  Moore,  18 
L.  C.  J.  71.S.  C.  1874. 

8.  So  much  of  the  award  as  pretended  to  decide  on  the  qneetiou  ol 
costs  will  be  rejected.     McKenna  v.  Tabb,  2  L.  C.  J.  190,  C.  C.  1868. 

4,  Where  the  mis  appointing  arbitrators  authorizes  them  to  settle  the 
qneetion  of  costs  the  conrt  will  not  distnrb  their  award  as  to  oosti. 
McOibbw  V.  Daltoa,  1  L.  C.  L.  J.  98,  8.  C.  1885. 

48  Vict.  c.  20.  (Qae.) 

6.  The  following  articles  are  added  to  the  said  code  after  article  313  : 

"3i3a.  Eioept  is  actions  to  anun)  a  niarriage,  tor  separation  of  pro- 
party  or  from  bed  and  board,  to  obtain  the  dissolntion  of  a  corporation  or 
the  annulling  of  letters  patent  or  in  whioh  the  parties  are  minbrs  or 
legally  incapable,  and  in  all  oasea  of  pabUo  intereat,  the  Baperior  Court 
or  the  Cironit  Court,  on  the  written  demand  of  the  parties  and  of 
their  attorneys  ad  litem,  may  refer  all  or  any  of  the  issues  either  of  fact 
or  of  law,  to  the  decision  of  one  or  more  practising  advocaCee  appointed 
aocordiDK  to  the  manner  determlDod  by  the  consent. 

"S43b.  The  referees  appointed  who  do  not  accept  the  ofBoe  shall  be 
replaced  by  others,  and  the  majority  shall  be  a  quorum. 

"  S43c.  Before  proceeding  they  shall  be  sworn  to  well  and  faithfullj 
perform  their  duties,  either  before  the  judge,  the  protfaoootary  or  a  oom- 
missioner  of  the  Superior  Court  or  the  clerk  of  the  Circoit  Court,  as  the 
caee  may  be. 

"  913d.  Tbe  trial  before  suoh  referees  is  condaoted  as  in  cases  without 
a  jury  before  the  court  ;  and  the  refereee  shall  tor  such  purpose,  have  all 
the  powers  of  such  court  or  judge. 

"  The  referees  shall  have  power  to  appoint  a  clerk  to  assist  them. 

"  B43<.  All  the  proceedings  in  the  case  are  filed  in  the  office  of  the 
prothonotary  or  olerk,  as  the  case  may  be,  of  the  court  of  the  district  in 
which  they  are  had. 
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In  case  they  are  had  in  a  district  other  than  that  in  which  the  oaae 
waebronght,  the  record  npon  the  order  of  the  referees  shall  be  transmitted 
in  the  manner  prescribed  by  articles  241  and  242  of  this  code. 

"  S43/.  The  report  of  the  referees  shall  be  in  writing  and  be  filed  within 
aixty  days  after  the  final  hearing  of  the  parties,  in  the  office  of  the  pro- 
thonotary  or  clerk  of  the  conrt  of  the  place  in  which  the  case  was  pending 
at  the  time  of  the  appointment  of  the  referees,  in  default  of  which,  either 
party  may  cause  a  notice  to  be  served  npon  the  attorney  of  the  adverse 
party  that  he  intends  to  end  the  reference. 

Upon  the  filing  of  snch  notice  in  the  office  of  the  prothonotary  or  clerk, 
ai  the  case  may  be,  the  case  is  continued  as  if  it  had  not  been  referred. 

However  the  proceedings  had  and  proof  adduced  before  the  referees 
fonn  part  of  the  record  as  if  they  had  been  had  and  taken  before  the 
court 

The  court  may  also,  upon  demand  of  either  of  the  parties,  cancel  the 
appointment  of  the  said  referees  if  they  do  not  proceed  with  diligence  to 
the  hearing  of  the  case. 

"  848^.  On  the  statement  of  facts  and  propositions  of  law  which  may 
be  submitted  by  the  parties  to  the  referees,  it  shall  be  the  duty  of  the 
latter  to  decide  what  are  pertinent  to  the  issue  and  to  note  in  the  report 
their  flndings  on  each. 

"  The  omission  to  note  the  same  shall  not  however  invalidate  the 
xvport. 

"  843A.  The  referees  shall  further  in  their  report  set  out  the  text  of  the 
judgment  to  be  drawn  up. 

"  843i.  On  the  application  to  homologate  the  report,  the  court  or  judge 
may  gamine  into  the  grounds  of  any  nullity  which  may  affect  the 
report,  but  cannot  enquire  into  the  merits  of  the  contestation. 

"  If  no  ground  of  nullity  be  found  in  the  report,  the  court  or  judge 
Olden  that  judgment  be  entered  up  by  the  prothonotary  or  clerk,  as  the 
case  may  be,  in  acoordanoe  with  the  report. 

"  848;'.  If  the  reference  is  had  before  three  or  more  referees  and  their 
report  is  unanimous,  the  judgment' based  thereon  shall  not  be  subject  to 
review  by  three  judges,  and  the  appeal  is  brought  directly  to  the  Court  of 
Queen's  Bench. 

"848Jk.  In  appeal,  the  court  shall  inquire  into  the  merits  of  the  con- 
as  well  as  the  grounds  of  nullity  of  the  referees'  report." 


§  4.  Oeneral  proviiiorii  applicable  to  the  three  preceding 

paragraphs. 

844*  [Experts,  accountants,  practitioners,  and  arbitra- 

torB,  may  demand  that  the  amount  of  their  remuneration, 
15  F.  0. 0.  p. 
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costs  and  disburBements  be  paid  ioto  conrt  previousl;  to  tbe 
opening  of  their  report  and  subject  to  tbe  order  of  the 
court. 

If  they  do  not  demand  this  deposit  they  have  a  recourse 
against  all  the  parties  of  the  suit  jointly  and  severally.] 

I.  An  arbitrator  oaimot  cloim  hia  fees  u  aach  if  he  have  not  made  hia 
report  within  the  delays  mentioned  in  the  agreement,  and  if  he  have  not 
named  hu  award,  and  notified  the  partiss  thereto,  and  that,  even  whan  at 
tbe  time  ot  tbe  agreement  to  refer  the  matter  in  dispute  to  arbitration, 
tbe  part;  tor  whom  he  wae  aoting  verbally  promlaed  to  pay  bim  bo  mnob 
a  day  for  all  tbe  time  he  would  act  as  ench  arbitrator.  Maj/nard  v.  Marin, 
16  L.  C.  J.  140,  C.  C.  1878. 

5.  A  Btureyor  is  entitled  to  bii  fees  althongb  bis  report  is  set  aside  on 
tbe  groond  that  be  bad  not  been  awom.  Brady  v.  AteMton,  1  L.  O.  L.  3. 
112,  B.  C.  IB66. 

B.  An  expert  named  by  one  ot  tbe  partiM  or  by  the  ooort  at  the  reqaeat 
ot  one  of  the  partiea  hae  no  reoonrse  for  hia  faea  against  tlie  other  partiea. 
Brown  t.  WaUace,  S  L.  0.  J.  60,  11  L.  C.  B.  189,  Q.  B.  1B60. 

4.  When  a  anrveyor  oommita  a  notable  error,  on  aooonnt  of  wbiob  bia 
report  ia  set  aside,  he  oannot  claim  f  eee.  -  Beaudry  t.  Tomoily  tt  aL,  17 
L.  O.  J.  176,  C.  C.  IB73. 

6.  Experts  oannot  detain  their  report  nntil  their  fees  are  paid,  bnt  tbey 
may  more  that  a  stun  be  paid  into  ooort  to  aeonre  their  teas  before  tbey 
begin  to  report.    Hoyl  v.  Todd,  S  Beg  de  Lig.  867,  K  B.  1809. 

84S<  The  party  who  intends  to  avail  himself  of  a  report 
of  experts,  practitioners  or  accountants  must  make  applica- 
tion to  have  it  received ;  and  if  the  opposite  party  desires 
to  take  advantage  of  any  informalities  or  causes  of  nullity 
therein,  he  must  do  so  by  a  counter-application.  Foth. 
Proc.  47 ;  Contra.  Ord.  1667,  tit.  21,  art.  14. 

1.  A  report  of  experts  oannot  be  amended  on  motion  by  either  party ; 
but  either  party  may  move  tor  a  new  visit  by  tbe  expert,  or  fca  a  new 
expert  and  a  new  report.  CuovnUicr  v.  CaiUUri,  8  Bev.  de  Ug.  858,  E. 
B.  1813. 

84tt.  If  a  report  of  experts,  practitioners  or  accountants 
is  &ee  &om  informalities  or  causes  of  nullity,  it  is  received, 
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together  with  the  depositions  and  docnments  annexed,  as 
part  of  the  evidence  in  the  case.    G.  de  Paris,  184. 

S47*  In  the  case  of  an  award  of  arbitrators,  the  party 
intending  to  avail  himself  of  it  may  apply  for  its  homologa- 
tion and  for  judgment  in  conformity  with  it  The  other 
party  cannot  oppose  it  except  by  an  application  to  have  the 
report  declared  inadmissible  on  the  ground  of  informality 
or  some  other  cause  of  nullity. 

1.  Where  motion  was  made  to  homologate  a  report  of  arhitraton, 
and  the  ad^erae  party  moved  to  let  it  aside  on  the  ground  that  he  had 
not  had  notice,  and  filed  an  affidavit  to  that  effect,  which  was  onoontra- 
diotod— Held,  that  his  motion  mont  he  granted.  McCvUoeh  v.  McNevin, 
€  L.  C.  J.  257, 1S62. 

SECTION  V. 
OF  TBIAL  BY  JUBY. 

ft 

§  1.  Preliminary  provisiam. 

S48.  A  trial  by  jury  may  be  had  in  all  actions  founded 
on  debts,  promises,  or  agreements  of  a  mercantile  nature, 
either  between  traders  or  between  traders  and  non-traders ; 
and  also  in  all  suits  for  the  recovery  of  damages  resulting 
from  personal  wrongs,  or  from  olSences  or  quasi-offences 
against  moveable  property.  5  L.  G.  B.  406 ;  G.  S.  L.  G.  c. 
82,  s.  26 ;  C.  P.  L.  813. 

FuUon  V.  Stevenson,  18  L.  G.  J.  112. 

1.  Where  a  trial  by  jury  was  had  before  isBiie  was  joined  the  verdict 
was  set  aside  on  a  writ  of  error.  Wurtelle  v.  Arcand,  3  Bev.  de  L6g.  242,  Q. 
B.184S. 

2.  In  an  action  for  the  non-delivery  of  a  cargo  which  the  defendants, 
who  were  merchants,  had,  as  aUeged  in  the  declaration,  bargained  and 
sold  to  the  pUuntifF,  a  blacksmith,  a  trial  by  jury  might  be  had,  HutU  v. 
Bruce,  P.  B.  8. 

8.  In  an  action  en  dklaration  de  patemiu,  coupled  with  damages,  trial 
by  jury  will  not  be  granted.    Clarke  v.  McGrath,  1  L.  C.  J.  5,  S.  G.  1856. 
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4.  Nor  in  an  action  for  damages  caased  to  the  plaintiff's  horse,  as  the 
wrong  is  not  personal.    Derocher  v.  Meunier^  1  L.  C.  J.  290,  S.  G.  1857. 

5.  An  action  of  damages  hy  two  professional  men  against  two  mer- 
ehants  for  breach  of  contract  to  purchase  real  estate  is  not  of  a  commer- 
cial nature,  and  therefore  not  susceptible  of  trial  by  jury,  and  so  mtich 
of  the  pleadings  as  pray  for  a  jury  trial  will  be  rejected  on  motion.  Ah- 
hoU  et  al.  v.  MeikUhametal.,2Ij.  C.  J.  283,  S.  C.  1858. 

6.  In  an  action  between  two  merchants  for  the  revendication  of  goods 
which  had  been  stolen,  a  jury  trial  was  not  allowed.  Faweett  et  al.  ▼. 
Thompson  et  al.,  2  L.  C.  J.  229,  S.  C.  1859 ;  Davidton  y.  Mofatt  et  al.  Ibid. 

'  7.  Trial  by  jury  may  be  had  in  an  action  by  a  printer  arising  oat  of 
matter  connected  with  his  business.  Lqoell  v.  Campbell  et  al.,  6.  L.  G.  J. 
115,  S.  G.  1861. 

8.  An  action  en  reddition  de  compte,  between  two  successions  is  not  sus- 
ceptible of  trial  by  jury.    Mann  et  al,  v.  Lambe,  5  L.  G.  J.  880,  8.  G.  1861. 

9.  In  an  action  on  acknowledgment  of  a  loan  made  by  a  non-trader 
to  a  commercial  firm,  a  trial  by  jury  was  refused.  WUhaw  v.  Gilmour  et 
al,  6  L.  G.  J.  820 ;  13  L.  G.  B.  94,  8.  G.,  15  L.  G.  B.  177,  Q.  B.  1863. 

10.  Where  action  was  brought  by  a  non-commercial  corporation  against 
a  trading  firm  for  the  recovery  of  an  over-charge  on  freight,  the  same 
judge  granted  a  jury-trial.  Her  Majesty^s  Principal  Secretary  of  State  for 
the  War  Department  v.  Edmonston  et  al.,  6  L.  C.  J.  822, 18  L.  G.  B.  79,  8. 
G. 1862. 

11.  And  where  two  actions  are  joined  in  the  one  suit — ^the  one  oommer- 
dal  and  the  other  non-commercial — a  trial  by  jury  will  be  refused.  Maim 
et  al.  V.  Lambe,  6L.  G.  J.  75,  Q.  B.  1862. 

12.  A  demand  by  a  husband  for  possession  of  his  wife  who  had  gone  to 
live  with  her  father  coupled  with  a  demand  for  damages,  may  be  tried  by 
a  jury.     CampU  v.  Garceau,  8  L.  G.  J.  181,  14  L.  G.  B.  446,  8.  G.  1864. 

13.  In  an  action  on  a  promissory  note  when  some  of  the  endorsers  sued 
were  traders  and  others  non-traders,  and  when  the  defendants  severed  in 
their  defence,  trial  by  jury  was  allowed  on  all  the  issues  at  once.  Epan- 
turelv  .  Withal,  15  L.  G.  B.  126,  Q.  B.  1864. 

14.  An  action  against  a  trader  by  a  carter  for  the  drowning  of  the 
latter's  horses  is  not  triable  by  a  jury.  •  Toland  v.  Spencer,  15  L.  C.  J.  221, 
8.  G.  1871. 

849*  It  is  had  at  the  option  of  either  of  the  parties, 
when  the'  amount  claimed  by  the  suit  exceeds  two  hundred 
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dollars,  and  only  upon  the  issues  raised  upon  the  merits  of 
the  case.  C.  S.  L.  C.  c.  88,  s.  26,  §  2,  and  s.  29  ;  C.  P.  L. 
494. 

1.  A  pl&inti£F  who  has  made  option  of  a  trial  by  jury  in  his  declaration, 
cannot  withdraw  it  without  his  adversary's  consent.  Heyneman  v.  Davis, 
27  L.  C.  J.  108,  6  L.  N.  184,  S.  C.  1883. 

As  to  form  of  option  see  Gilman  v.  DougaU,  3  L.  N.  85,  S.  C.  1880. 

S50»  The  option  is  made  either  in  the  declaration  or  in 
the  pleas,  or  hy  a  special  application  to  the  court  within 
four  days  after  issue  joined,  or,  if  these  four  days  expire  out 
of  term,  the  application  may  be  made  on  the  first  day  of  the 
next  term,  provided  notice  be  given  to  the  opposite  party 
within  four  days  after  issue  joined.  64th  Bule  of  P. ;  G.  P. 
L  494-5 ;  6th  L.  C.  J.  116,  116,  88,  89. 

If  there  is  no  articulation  of  facts,  the  inscription  cannot 
take  place  until  five  days  after  issue  joined. 

1.  Where  under  the  64th  Bole  of  Practice  of  the  Superior  Court  requir- 
ing option  of  trial  hy  jury  to  be  made  by  declaration,  pleas  or  motion 
within  four  days  after  issue  joined,  issue  had  been  joined  on  the  twenty- 
fonrih  day  of  January,  and  notice  of  motion  of  option  had  been  given  to 
the  opposite  attorney  on  the  twenty -eighth  of  January,  and  motion  had 
been  accordingly  made  on  the  seventeenth  of  February  following,  being 
the  nearest  day  when  such  motion  could  be  made— He/d,  that  the  parties 
moving  had  substantially  complied  with  the  requirements  of  the  said 
Bule  of  Practice.  Areand  v.  The  Montreal  and  New  York  Railway  Company, 
6  L.  C.  J.  88,  8.  G.  B.  1854. 

2.  A  motion  for  a  jury  trial  cannot  be  granted  until  after  the  issues  are 
perfected.  Hart  et  al,  v.  Tlie  Northern  Jnturance  Company,  18  L.  C.  J.  189. 
8.  C.  187S. 

8.  Motion  for  a  special  jury  made  after  the  delays  prescribed  by  the 
Bules  of  Practioe  will  be  rejected.  WiUon  v.  The  State  Fire  Intwranee 
Cottony,  12  L.  C.  B.  96,  8.  C.  1861. 

4.  The  option  of  trial  by  jury  made  in  the  plaintiff's  answer  can  avail 
him  only  as  a  notice  to  the  opposite  party ;  and  must  be  followed  by  a 
•P^cial  application  to  the  court  within  four  days  after  issue  joined,  or  not 
later  than  the  first  day  of  the  foUowing  term.  Matthews  v.  The  Northern 
Inmranee  Compamy,    14  L.  G.  J.  188,  8.  G.  1870. 
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6.  The  HTvioe  wiUiin  toot  dftft  fttter  issue  joined  ou  ajneoded  ple«d- 
Iii)p,  of  ft  notioe  of  mirtion  praying  aett  at  the  option  of  the  niftkor  to 
have  %  trial  by  jury,  and  the  making  of  inoh  motion  anbaeqaently,  are  a 
anffioieiit  oomplianoe  with  this  article  of  the  Code,  finnm  v.  The  Imperial 
Pin  Inntranee  Ctmpanj/.    80  L,  C.  J.  179,  Q.  B,  1376, 

8S1*  The  jury  is  compoBed  and  aammoned  in  the 
manner  hereinafter  provided.  C.  8.  L.  C.  c.  88,  s.  80, 
C.  P.  L.  498. 

8S2.  No  trial  by  jury  is  fixed  ontil  the  coort  or  jadge, 
npon  the  motion  and  eoggeetion  of  the  patty  claiming  the 
same,  has  asBigned  the  fact  or  facta  to  be  enquired  into  by 
the  jury,  and  has  decided  all  issues  raised  respecting  the 
quality  of  the  parties.    C.  S.  L.  C.  c.  88,  bb.  29,  81. 

Bi«ht  of  Q.  B.  to  settle  facta.  CitUeTu  Ini.  Co.  t.  L^joU,  SUN.  106, 
Q.  B.  IBSO. 

8S8.  Each  party  most  famish  the  judge  with  a  state- 
ment of  the  facts  which  he  oonBiders  ought  to  be  submitted 
to  the  jury.     Ibid.  a.  81. 

SS4.  The  asBignment  of  facts  may,  however,  be  dis- 
penBed  with,  by  consent  in  writing  of  all  the  parties  to  the 
suit.    Ibid.  a.  82. 

8SS>  The  trial  must  be  had  at  the  place  where  the  snit 
is  brought,  unless,  for  sufficient  cause,  the  court  or  judge 
orders  that  it  shall  be  held  in  another  district ;  and  in  each 
case  the  verdict  is  returned  with  the  record  to  the  place 
where  the  Buit  was  commenced. 

3S6.  In  any  suit  For  damages  brought  against  a  pubUc 
officer  by  reason  of  any  illegal  act  done  by  him  in  the  per- 
formance of  bifi  functiouB,  he  may  apply  to  have  the  trial 
take  place  in  another  district,  upon  shewing  that  the  caae 
cannot  he  tried  impartially  and  without  prejudice  in  the 
district  in  which  the  suit  is  brought. 
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This  application  may  be  granted  either  by  the  conrt  or  by 
a  judge,  and  the  venue  changed  accordingly.  G.  S.  L.  C, 
c.  88,  s.  28 ;  c.  101,  b.  8,  §  8. 

^  2.  Of  the  jury. 

SS7«  The  prothonotary  of  the  Superior  Court  in  each 
district  is  bound  to  make  a  list  of  the  persons  qualified  to 
serve  as  jurors  in  civil  causes,  by  taking  from  the  list  de- 
posited in  his  office  of  persons  qualified,  according  to  the 
terms  of  the  statute,  to  serve  as  grand  jurors  in  criminal 
cases,  and  in  the  order  in  which  they  then  are,  the  names 
of  all  .persons  residing  within  a  distance  of  five  leagues 
from  the  court.    27  &  28  Vic,  c.  41,  s.  9,  §  1,  2. 

1.  Where  the  prothonotary  had  prepared  a  list  of  jnrom  in  ohedienoe 
to  an  order,  and  the  order  wae  Buheeqnently  set  aaide  on  aoconnt  of 
irrognlaritieB,  and  the  list  was  need  in  another  oaee,  it  was  held  in  review 
that  the  jnry^  on  a  Bnbseqnent  order  in  the  first  case,  should  he  taken 
£rom  the  same  list.    PhiUipitaU  v.  Duval,  8  B.  L.  29,  S.  C.  B.,  1S71. 


The  quaiification  required  for  such  jurors  is  that 
they  mugt  be  males  of  fail  age^  proprietors  of  real  property 
of  the  CLSsessed  value  of  two  thousand  dollars,  or  tenants  of 
real  property  of  the  asssessed  annual  value  of  two  hundred 
dollars^  in  cities  or  towns  of  at  least  twenty  thousand  souls  ; 
and  in  any  other  municipalities  they  must  he  owners  of  real 
property,  of  the  assessed  value  of  one  thousand  dollars  or  ten- 
ants of  real  property  of  the  assessed  annual  value  of  one 
hundred  dollars.  Any  justice  of  the  peace  may  be  a  juror. 
Ibid.  s.  2.  §  2,  8. 

8SO*  Persons  cannot  be  jurors  : 

1.  Who  have  not  the  qualifications  and  conditions 
required  by  the  two  preceding  articles  ; 

2.  Who  are  afflicted  with  blindness,  deafness  or  any 
other  physical  infirmity  incompatible  with  the  discharge  of 
the  duties  of  a  juror. 
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8.  Who  are  arrested  or  under  bail  upon  a  charge  of  trea- 
son or  felony,  or  who  have  been  convicted  thereof. 

4.  Who  are  aliens,  except  in  cases  where,  according  to 
law,  one  half  of  the  jury  must  be  composed  of  aliens.  Ibid. 
s.  2  §  8. 

860.  *The  following  persons  are  exempt   [absolutely] 
from  serving  as  jurors  : 


46  Vict.  0.  16,  8.  1. 

*The  following  persons  are  qualified  to  act  as  grand  jnrors,  namely :  1. 
Every  male  person  resident  in  a  town  or  city  containing  at  least  twenty 
thousand  inhabitants,  or  in  the  banlieue  thereof,  who  is  entered  upon  the 
valuation  roll  of  such  town  or  city,  or  banlieue  thereof,  as  prop^etor  of 
immoveable  property  of  a  total  value  above  three  thousand  dollars,  or  as 
occupant  or  tenant  of  immoveable  property  of  the  annual  value  above 
three  hundred  dollars.  2.  Every  male  person,  resident  within  the  limits 
of  any  municipality  in  the  counties  of  Bonaventure  and  Gasp^,  and 
entered  upon  the  valuation  roll  as  proprietor  of  immoveable  property  of  a 
value  above  one  thousand  dollars,  or  occupant  or  tenant,  for  an  annual 
value  above  one  hundred  dollars.  8.  In  all  other  parts  of  the  provinoe, 
every  male  person  resident  within  the  limits  of  any  municipality,  any 
part  whereof  is  situated  within  thirty  miles  of  the  place  of  holding  the 
court  in  the  district  in  which  he  resides,  who  is  entered  upon  the  valua- 
tion roU  of  such  municipality,  as  proprietor  of  immoveable  property  of  a 
total  value  above  two  thousand  dollars,  or  as  occupant  or  tenant  of  im- 
moveable property  of  the  annual  value  of  above  one  hundred  and  fifty 
dollars. 

4.  The  following  persons  are  exempt  from  serving  as  jurors :  1.  Members 
of  the  Clergy.  2.  Members  of  the  Privy  Council  or  of  the  Senate,  or  of 
the  House  of  Commons  of  c^anada,  or  persons  in  the  employ  of  the  Grov- 
emment  of  Canada.  3.  Members  of  the  Executive  Council,  Legislative 
Council  or  Legislative  Assembly  of  Quebec,  or  persons  in  the  em- 
ploy of  the  Government  of  Quebec,  or  of  the  Legislature  of  this 
Provinoe.  4.  Judges  of  the  Supreme  Court,  of  the  Court  of  Queen*8 
Bench,  and  of  the  Superior  Court,  Judges  of  the  Sessions,  District  Magis- 
trates and  Recorders.  5.  Officers  of  Her  Majesty's  Court.  6.  Registrars. 
7.  Practising  Advocates  and  Notaries.  8.  Physicians,  Surgeons,  and 
Appothecaries,  practising  their  professions.  9.  Professors  in  Universi- 
ties, Colleges,  High  Schools,  or  Normal  Schools,  and  Teachers.  10. 
Cashiers,  Tollers,  Clerks  and  Accountants  of  Incorporated  Banks.  11. 
Clerks,  Treasurers  and  other  Municipal  Officers  of  the  cities  of  Quebec 
and  Montreal.  12.  Officers  of  the  Army  or  Navy  on  active  service.  13. 
Officers,  non-commissioned  Officers  and  Privates  of  the  Active  Militia. 
14.  Pilots  duly  licensed.  15.  Masters  and  crews  of  steamboats  and 
schooners,  during  the  season  of  navigation.  16.  All  persons  employed  in 
the  running  of  railway  trains.  17.  All  persons  employed  in  the  working 
of  grist  mills.  18.  Firemen.  19.  Persons  above  sixty  years  of  age.  20. 
The  persons  mentioned  in  section  Twenty -three,  of  tlie  Act  Fourth  and 
Fifth  Victoria,  Chapter  Ninetv,  to  wit :  the  members  of  the  Council  and 
of  the  Board  of  Arbitration  of  the  Montreal  Board  of  Trade. 
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Members  of  the  clergy ; 

Members  of  the  Executive  Council,  of  the  Legislative 
Gonncil,  or  of  the  Legislative  Assembly ; 

Practising  advocates  and  attorneys  ; 

Prothonotaries,  clerks  of  the  Peace  and  clerks  of  the  Cir- 
cuit G)urt ; 

Sheriffs  and  coroners ; 

Officers  of  Her  Majesty's  courts  ; 

G-aolers  and  keepers  of  houses  of  correction ; 

Officers  of  the  army  and  navy,  on  full  pay ; 

Pilots  duly  licensed ; 

Schoolmasters  not  exercising  any  other  profession  ; 

[AH  persons  employed  in  the  running  of  railway  trains  ;] 

The  following  persons  are  exempt  from  serving  as  jurors 
provided  they  have  given  notice  of  their  intention  to  claim 
such  exemption  in  the  manner  provided  by  the  Act  27  &  28 
Vic,  c.  41,  s.  8 : 

Persons  above  sixty  years  of  age ; 

All  persons  in  the  civil  service  of  the  government,  acting 
under  imperial  or  provincial  appointment ; 

Officers  of  the  customs  ; 

Persons  employed  in  the  public  offices ; 

Persons  in  the  service  of  the  Post-office  ; 

All  persons  who  have  been  in  military  service  for  a  period 
of  seven  years ; 

Physicians,  surgeons,  and  apothecaries ; 

Cashiers,  tellers  and  accountants  of  incorporated  banks  ; 

Masters  and  crews  of  steamboats ; 

All  persons  employed  in  the  working  of  grist-mills  ; 

Firemen  and  Volunteers. 

SOI*  The  list  of  jurors  for  civil  cases  is  revised  from 
time  to  time  by  the  prothonotary  according  to  the  list  of 
grand  jurors  for  criminal  cases,  by  striking  out  the  names 
of  deceased,  absent  or  disqualified  persons,  and  adding  the 
names  of  new  persons  qualified  to  serve  as  jurors,  [and  also 
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by  striking  out  the  names  of  all  those  whom  the  sheriff  re- 
tnrns  in  any  case  pending  as  dead,  absent,  or  incompetent, 
or  who  are  declared  by  the  court  to  be  so.]  27,  28,  V.  c. 
41,  s.  9,  §  1,  2.  See  also,  82  V.  c.  22  and  46  Vic.  c.  16 
(Que.) 

§  8.  Of  the  special  list  and  the  striking  of  the  panel. 

862.  The  court  upon  motion  of  either  of  the  parties, 
may  fix  a  day  for  striking  the  panel  and  another  day  for  the 
trial,  either  in  term  or  in  vacation,  and  may  order  the  sum- 
moning of  a  jury  to  try  the  issues,  either  at  the  place  where 
the  court  is  held  or  in  any  other  district,  according  to  cir- 
cumstances, and  may,  in  the  latter  case,  order  the  record  to 
be  sent  to  the  prothonotary  of  the  court  in  such  district. 
C.  8.  L.  C.  c.  88,  s.  27  ;  64lh  Rale  of  P. 

868*  If  the  suit  be  of  a  mercantile  nature,  the  jurors  to 
be  summoned  are  taken  and  selected  only  from  amongst  the 
persons  speaking  the  required  language,  who  are  designated 
in  the  jury-list  as  merchants  or  traders,  and  in  the  order  in 
which  they  stand  upon  the  list ;  and  in  cases  where  one  of 
the  parties  is  not  a  trader,  and  objects  to  a  jury  composed 
wholly  of  traders,  the  court  or  judge  may  order  that  one- 
half  only  of  the  jury  be  composed  of  traders. 

If  there  are  not  upon  the  jury-list  the  number  of  mer- 
chants or  traders  that  ought  to  be  summoned  to  form  the 
jury,  the  special  list  is  completed  by  taking  other  names 
from  the  jury-list  in  the  order  hereinbefore  prescribed.  27- 
28  V.c.  41,  s.  9,  §§4,5.  6,11. 

864«  Upon  the  application  of  either  of  the  parties,  if  the 
opposite  party  does  not  object,  the  court  or  judge  may  order 
the  jury  to  be  composed  exclusively  of  persons  speaking  the 
French  language  or  of  persons  speaking  the  English  lang- 
uage. If  the  parties  are  of  different  origins,  and  one  of 
them  demands  a  jury  de  medietate  lingua,  the  court  or  judge 
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orders  the  jury  to  be  composed  in  equal  numbers  of  persons 
speaking  the  Freneh  language  and  of  persons  speaking  the 
English  language.    IMd.  §§  7-8. 

868*  The  motion  for  the  fixing  of  a  day  for  trial  must  be 
accompanied  with  a  deposit  in  the  hands  of  the  prothonotary , 
of  the  amount  fixed  by  the  court.    66th  Bule  of  P. 

1.  The  deposit  need  not  be  made  before  the  motion  for  &  venire  faeitu 
and  the  motion  will  not  be  entertained  until  after  the  facte  to  be  enb- 
mitled  to  the  jury  have  been  defined.  OUui  v.  DenU  et  al,,  16  L.  C.  B. 
399,1866. 

SttA*  After  the  granting  of  such  motion  by  the  court  or 
judge,  the  prothonotary  takes  from  the  list  of  jurors  for  civil 
matters  commencing  with  the  name  of  the  first  juror  having 
the  required  qualifications,  following  that  of  the  last  juror 
[included  in  the  special  list  last  previously  made]  the  names 
of  forty-eight  jurors,  whose  names  are  first  on  the  list,  hav- 
ing, in  the  special  cases,  the  qualifications  required  according 
to  the  order  of  the  court  or  judge,  and  makes  a  special  list 
thereof,  to  form  part  of  the  record  in  the  case.  G.  S.  L.  G. 
c.  84,  8.  48 ;  27-28  V.  c.  41,  s.  g,  §  8 ;  8  Blackstone,  868. 

867*  Upon  the  day  and  at  the  hour  fixed  for  striking  the 
panel,  the  parties  must  attend  for  that  purpose  at  the  pro- 
thonotary's  office.    69th  and  71st  Bule  of  P. 

86S*  Each  party  strikes  alternately  from  the  special  list 
prepared  by  the  prothonotary  the  name  of  one  of  the  persons 
therein  designated,  to  the  number  of  twelve  each,  paraphing 
each  name  struck  out,  and  the  twenty-four  names  then  re- 
maining form  the  panel  from  which  the  twelve  jurors  who 
are  to  serve  in  the  case  are  taken.  8  Blackstone,  859 ;  27- 
28  V.  c.  41,  s.  9,  §  9. 

SB0«  In  the  case  of  articles  868  and  864,  neither  party 
can  strike  out  the  names  of  more  than  six  persons  speaking 
the  French  language  nor  more  than  six  persons  speaking  the 
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English  language,  or  the  names  of  more  than  six  traders  or 
non-tradere,  as  the  case  may  he.    27-28  V.  c.  41,  s.  9,  ^  10. 

S70.  If  either  of  the  parties  fails  to  attend  for  the  pur- 
pose of  striking  the  panel,  the  prothonotary  may  strike 
twelve  names  from  the  special  list  on  his  behalf,  observing 
the  rules  prescribed  in  tbe  preceding  article.  Lash's  Prac- 
tice, 447 ;  Tlst  Bule  of  P. 

871.  [If  the  party  who  has  demanded  a  trial  by  jury  fails 
to  proceed  upon  his  demand,  the  opposite  party  may  either 
adopt  the  necessary  proceedings  for  summoning  a  jury  or 
may  obtain  leave  from  the  court  or  a  judge  to  inscribe  the 
case  for  proof  in  tbe  manner  indicated  in  the  chapter  on 
proof.] 

1.  An  action  for  d&magea  ariging  out  of  a  maliciona  prosecution,  is  not 
of  a  mercantile  nature,  Ewd  the  parties  will  not  be  entitled  to  a  jtUT  com- 
poaed  exclusively  of  metohtuttfl.    Fogarty  v.  Morrovi  et  al.,  6  L.  C.  3,  323, 


§  4,  Of  the  tummong  of  jurors. 

373.  As  soon  as  the  panel  is  formed  in  tbe  manner 
prescribed  in  tbe  preceding  section,  the  prothonotary  deliv- 
ers to  tbe  party  who  applies  for  it  a  writ  of  Venire  Faciat, 
in  tbe  name  of  the  sovereign,  signed  by  such  prothonotary 
and  sealed  with  the  seal  of  the  court,  ordering  the  sheriff 
to  summon  the  twenty-four  persons  whose  names  compose 
tbe  panel ;  and  a  copy  of  such  panel  is  annexed  to  the  writ. 
Lush's  Practice,  173  ;  3  Blackstone,  858. 

878*  The  jurors  must  be  summoned  at  least  four  days 
before  the  time  fixed  for  the  trial.  C.  S.  L.  C.  c,  84,  s.  44  ; 
27-28V.  c.  41,  s.  9,  §12. 

874.  Tbe  sheriff  is  not  bound  to  leave  a  copy  of  the 
writ  of  Venire  Faciaa  with  each  person,  but  merely  a  notice 
under  bis  signature,  summoning  him  in  virtue  of  such  writ, 
to  appear  upon  tbe  day  and  at  the  hour  fixed  for  the  trial. 
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This  notice  must  give  the  names  of  the  parties  to  the 
case,  the  names,  occupation  and  residence  of  the  person 
sammoned  as  a  juror,  the  day,  place  and  hour  fixed  for  the 
trial,  the  summons  to  appear  as  a  juror,  the  date  of  the 
writ  of  Venire  Facias^  the  date  of  the  notice,  and  the  sig- 
nature of  the  officer  to  whom  the  writ  is  addressed. 

875*  A  return  of  service  of  such  writ  must  be  made  in 
the  same  manner  as  that  of  ordinary  summonses. 

§  6.  Of  the  formation  of  the  jury  and  of  challenges, 

87tt*  On  the  day  fixed  for  the  trial,  the  persons  sum- 
moned as  jurors  must  appear  at  the  appointed  hour,  at  the 
place  where  the  court  is  held,  under  a  penalty  not  exceed- 
ing I'twenty-five  dollars,]  which  may  be  immediately 
imposed  by  the  court,  and  is  levied  by  the  sheriff  on  the 
goods  and  chattels  of  the  person  so  fined  ;  and  in  default  of 
sufficient  goods  and  chattels,  such  person  mav  be  impri- 
soned for  a  period  not  exceeding  fifteen  days. 

The  court  may,  however,  for  good  cause  shewn,  reduce 
or  entirely  remit  such  penalty  or  imprisonment.  27-28  V. 
c.  41,  s.  21,  §  2. 

88  Vict.  c.  18  (Que.). 

"  8.  When  more  than  one  member  of  any  commercial  finn  have  been 
•ommoned  to  attend  ae  jorors,  before  any  court,  or  npon  any  trial  in  civil 
or  criminal  oases,  the  conrt  or  judge  presiding  at  such  trial  may,  in  his 
discretion,  exempt  all  the  members  except  one  of  such  firm,  notwithstand- 
ing that  no  notice  may  have  been  given  of  the  intention  to  claim  exemp- 
tion."   Cknnpare  46  Vic.  c.  16,  s.  45,  P.  2,  (Que.). 

ST7*  As  soon  as  the  case  is  called  on  the  appointed  day, 
the  writ  of  Venire  Faciae  is  returned,  and  after  the  jurors 
summoned  have  been  called  and  a  sufficient  number  to  form 
a  jury  are  in  attendance,  either  party  may  challenge  the 
array,  either  on  the  ground  that  the  officer  to  whom  the 
Venire  Facia$  was  addressed  is  interested  or  concerned  in 
the  suit,  or  on  the  groimd  of  such  causes  of  nullity  as  may 
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be  found  in  the  snmmoning  of  the  jurors  or  the  making  up 
of  the  lists  or  panel.  G.  8.  L.  C.  c.  84,  a.  45  ;  Arch.  Frac. 
204—7  ;  Kennedy  Jury  Trials,  101 ;  8  Blackstone,  869;  C. 
P.  L.  497—500—601. 

SVti.  This  challenge  must  be  in  writing,  stating  the 
causes  of  nullity  relied  upon,  and  must  conclude  by  demand- 
ing that  the  panel  be  qnaahed.     Arehbold,  207. 

87B>  The  presiding  judge  decides  the  challenge,  and 
may,  if  necessary,  order  the  facts  upon  which  it  is  based  to 
be  substantiated  on  oath.    Ibid.  206. 

8SO.  If  the  challenge  is  pronounced  to  he  valid,  the  party 
who  applied  for  a  trial  by  jury  most  obtain  the  issuing  of 
aoother  Venire  Faciat. 

881>  If  there  is  no  challenge  to  the  array,  of  if  such 
challenge  isos^erruled,  the  prothonotary,  in  order  to  form  the 
jury,  proceeds  to  the  calling  and  swearing  of  twelve  of  the 
persona  Bummoned,  following  the  order  in  which  they  appear 
on  the  panel,  unless  the  judge  orders  otherwise,  saving  the 
cases  mentioned  in  article  898.     C.  S.  L.  C.  c.  64,  s.  43. 

8SS.  Either  of  the  parties  may  challenge  for  cause,  any 
person  called  to  form  part  of  the  jury,  before  such  person  is 
sworn.     8  Blackstone,  859;  C.  F.  L.  600. 

888.  The  causes  of  challenge  to  the  polls  are  either  prin- 
cipal or  to  the  favour.  Arehbold,  206  ;  8  Blackstone,  361 
et  seq.;  C.  P.  L.  502. 

884.  The  causes  of  principal  challenge  are: 

1.  Want  of  quahfication  of  the  person  summoned ;  G.  S. 
L.  C.  c.  84,  B.  22  ;  Kennedy,  95 ;  Arehbold,  202. 

2.  Relation  or  affinity  with  one  of  the  parties  to  the  de- 
gree  of  coosin-german  inclusively;  Arehbold,  206-6. 

8.  Interest  in  the  suit;  Tfnd,  206. 
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4.  That  he  has  examined  into  the  matter  in  dispute  as  an 
arbitrator  named  by  one  of  the  parties  ;  Ibid. 

6.  That  one  of  the  parties  has  wrought  upon  the  juror  and 
giyen  him  money  or  other  things,  in  order  to  obtain  a  ver- 
dict in  his  favour;  Ibid. 

6.  That  the  juror  is  infamous,  or  attainted  of  felony  or 
eonvicted  of  perjury.    Archbold  and  Kennedy,  he.  cit. 

885*  Jurors  may  be  challenged  for  causes  of  lesser  im- 
portance, which  indicate  a  probability  or  give  rise  to  a  sus- 
picion that  they  are  biased  in  favour  of  or  against  one  of 
the  parties,  and  such  challenges  are  to  the  favour.  Arch- 
bold,  207 ;  Kennedy,  98. 

S96«  Principal  challenges  are  tried  by  the  court ;  chal- 
lenges to  the  favour  are  tried  in  the  manner  hereinafter 
explained.    Archbold,  207-8.  . 

S87«  If  two  jurors  or  more  have  already  been  sworn, 
they  try  all  challenges  to  the  favour ;  if  two  have  not  been 
sworn,  the  Court  appoints  two  disinterested  persons,  who 
are  sworn  to  try  the  challenge  impartially,  and  who, 
together  with  the  first  juror  sworn,  if  one  has  been  sworn, 
decide  upon  it  and  upon  any  other  challenges,  until  two 
jurors  have  been  sworn.  Archbold,  208  ;  8  Blackstone, 
868. 

9HH*  The  juror  himself  may  be  exaniined  on  oath  as  to 
the  matter  of  the  challenge,  provided  it  does  not  tend  to  his 
dishonour  or  credit.  Archbold,  208 ;  8  Blackstone,  864 ; 
C.  P.  L.  509. 

889«  A  chaUenge  founded  upon  a  judicial  condemna- 
tion must  be  accompanied  with  an  authentic  certificate  of 
such  condemnation. 
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890.  In  cases  of  a  mercantile  nature,  the  names  of  the 
merchants  or  traders  summoned  as  jurors  must  be  called 
first,  and  if  they  are  not  in  sufficient  number,  the  jury  is 
completed  from  among  the  other  persons  summoned.  27- 
28  V.c.  41,8.  9,  §11. 

891.  If  several  of  the  jurors  summoned  are  challenged 
or  fail  to  attend,  so  that  the  numberof  twelve  duly  qualified 
jurors  cannot  be  completed,  the  court  or  sitting  judge  may, 
upon  consent  of  the  parties,  but  not  otherwise,  order  the 
sheriff  or  the  officer  acting  in  bis  stead,  to  make  up  the  num- 
ber by  taking  forthwith  from  among  the  persons  present  in 
court  the  requisite  number  of  individuals  qualified  to  serve 
as  jurors ;  but  the  jorj  cannot  be  wholly  composed  of  taleB, 
and  if  all  the  jurors  summoned  fail  to  attend,  or  are  law- 
fully challenged,  the  trial  cannot  then  proceed.  G.  8.  L.  C. 
c.  84,  s.  46 ;  Arehbold,  190-1 ;  8  Blockstone,  S65  ;  G.  P.  L. 
613 ;  27-28  V.  e.  41,  s.  9,  §  13. 

893.  When  a  juror  called  is  not  challenged,  or  the  chal- 
lenge is  overruled,  he  must  be  sworn  to  try  the  matter  at 
issue,  and  to  give  his  verdict  in  a  just  and  impartial  man- 
ner, according  to  the  evidence.    G.  P.  L.  614. 

§  6.  Of  the  proceedinga  hejort  a  jury. 

898.  Two  days  at  leut  before  that  fixed  for  the  trial  by 
jury  each  of  the  parties  must,  nnder  a  sealed  cover,  deliver 
to  the  prothoDotary,  for  the  nse  of  the  judge  who  is  to  pre- 
side at  the  trial,  a  factum  or  case,  containing  a  statement 
of  the  facts  of  the  ease  and  the  authorities  which  he  cites  in 
support  of  his  pretensions.  72nd  Rule  of  P. ;  1  Arohbold, 
190. 

894*  After  the  return  of  the  Venire  Faeiiu,  on  the  day 
fixed  for  the  trial,  if  neither  party  appears,  the  jurors  are 
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discharged  ;  if  the  plaintiff  appears  and  the  defendant 
makes  default,  such  default  is  recorded,  and  the  plaintiff 
may  proceed  ex  parte, 

U  the  plaintiff  alone  fails  to  appear,  his  default  is  record- 
ed and  judgment  of  nonsuit  is  entered  against  him,  with 
costs  to  the  defendant.  78rd  Bule  of  P. ;  1  Archbold,  189, 
190. 

Upoii  granting  an  application  to  postpone  a  trial  by  jnry ,  where  absence 
of  good  fftith  is  apparent — Held,  that  costs  would  be  given  against  the 
party  acting  in  bad  faith,  althoogh  the  motion  to  postpone  came  from  the 
other  side.     The  Quebec  Bank  v.  Roland  et  ah,  15  L.  0.  B.  28,  S.  C.  1863. 

395«  The  plaintiff  may  also,  at  any  time  before  verdict, 
mthdraw  from  court  or  abandon  his  suit,  and  a  like  judg- 
ment of  nonsuit,  with  costs,  is  rendered  against  him  by  the 
judge.    74th  Rule  of  P. ;  1  Archbold,  197,  211,  212. 

396.  No  paper  can  be  read  to  the  jury  without  leave 
from  the  judge ;  and  if  it  be  not  authentic  it  must  first 
be  proved. 

897.  The  witnesses  give  their  evidence  orally,  in  pre- 
sence of  the  jury,  and  the  judge  is  bound  to  make,  or  cause 
to  be  made  under  his  supervision,  full  notes  of  the  testimony 
thns  adduced,  of  all  oral  admissions,  and  of  all  exceptions 
taken  or  objections  made  orally  in  court.  These  notes  are 
read  out  by  the  judge  or  by  the  prothonotary,  at  the  oral 
request  of  any  party  in  the  suit,  during  the  trial  or  imme- 
diately after  it,  in  order  to  correct  and  remedy  any  errors  or 
omissions  that  may  be  found  there.  €•  S.  L.  G.  c.  88,  ss. 
84-97. 

898*  A  fair  copy  of  such  notes  is  made  out  by  the  pro- 
thonotary, and,  after  being  certified  by  the  judge,  is  filed  of 
record,  and  in  case  of  appeal  is  held  to  be  the  true  record  of 
the  evidence  adduced  and  of  all  other  proceedings  men- 
tioned therein,  and  stands  in  lieu  of  any  bill  of  exceptions 
by  either  of  the  parties  against  the  evidence  adduced,  or 

the  trial,  which  bills  can  no  longer  be  filed.     Ibid.  s.  86. 
16  F.  c.  c.  p. 
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85  Yiet,  e.  6  (Que.) 

'^  10.  In  an  aoite  to  be  tried  hj  »  jury,  or  which  are  inscribed  for 
proof  mod  hearing  al  the  Htfne  time  either  in  the  Superior  Court  or  in 
the  Circuit  Court,  either  of  the  parties  may,  by  a  demand  in  writing, 
aooompanied  by  a  deposit  of  a  sufficient  sum  of  money  to  pay  a  steno- 
grapher, require  that  the  eridenoe  in  the  ease  shall  be  taken  by  means 
of  stenogn^y.  In  erery  such  ease  the  stenognyher  shall  be  named 
by  the  pfxythonotery,  onless  the  parties  mntually  agree  npon  one,  and 
the  said  stenographer  shaQ  be  sworn,  before  the  Court  or  Judge,  or  the 
prothoootary,  or  the  Clerk  of  the  Circuit  Court,  and  he  shall,  at  the 
eondnsion  of  each  testimony,  read  over  the  same  to  the  witness,  and 
such  testimony  shall,  when  afterwards  transcribed  in  ordinary  writing, 
form  the  record  of  the  evidence  in  the  caose :  and  in  the  case  of  trials  by 
jury,  the  requirements  of  Articles  397  and  396  may  be  fulfilled  through 
the  intervention  of  the  stenographer. 

In  cases  inscribed  for  proof  and  hearing  at  the  same  time,  such  eri- 
dence  taken  by  means  of  stenography  shall  be  a  sufficient  fulfilment  of 
the  last  part  of  Article  263  and  364 ;  and  the  sufficiency  of  the  deposit 
required  to  pay  a  stenographer  shall  be  determined  by  the  court  or  judge, 
or  by  the  prothonotary. 

11.  In  any  case  in  the  Superior  or  the  Circuit  Court,  the  parties  may, 
by  consent,  employ  the  senrices  of  a  stenographer,  and  cause  him  to  be 
sworn,  and  the  evidence  to  be  taken  in  the  manner  mentioned  in  the  next 
preceding  section. 

12.  The  expense  of  employing  a  stenographer  shall  form  part  of  the 
taxed  costs  of  the  case." 

See  46  Vict,  c  36,  under  Art.  1,  and  47  Vict,  c  3,  under  Art.  363  ante. 

809*  When  the  witnesses  cannot  attend  before  the  court, 
their  evidence  may  be  taken  by  means  of  a  commission  for 
the  examination  of  witnesses,  which  must  be  obtained  and 
executed  in  the  manner  prescribed  in  the  section  concerning 
such  commissions,  and  must  be  returned  before  the  jury ; 
but  no  such  commission  can  issue  for  the  examination  of 
witnesses  who  are  within  the  circuit  in  which  the  jury  trial 
takes  place,  unless  with  the  consent  of  both  parties,  which 
is  entered  in  the  record.    Ibid.  ss.  106-6-7. 

400.  When  the  facts  to  be  proved  before  the  jury  have 
been  assigned  by  the  judge,  the  proof  is  limited  to  the  facts 
thus  submitted.    Ibid.  s.  81. 
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4I01*  When,  upon  the  written  consent  of  the  parties,  the 
assignment  of  facts  by  the  judge  has  been  dispensed  with, 
proof  may  be  gone  into  upon  all  the  facts  of  the  case.  Ibid. 
8.  82. 

402.  Either  party  may  examine  the  other  by  interro- 
gatories upon  articulated  facts,  the  answers  to  which  are 
taken  either  orally,  in  the  presence  of  the  jury,  or  in  writing 

in  the  prothonotary's  office.    Ibid.  s.  100. 

408*  [The  plaintiff  first  opens  his  case,  and  adduces  his 
evidence. 

The  defendant  next  proceeds  with  his  defence,  having  the 
option  of  addressing  the  jury  either  before  or  after  adduc- 
tion of  his  evidence. 

The  plaintiff  is  afterwards  entitled  to  reply,  but  if  he  ad- 
duces evidence  in  rebuttal,  the  defendant  may  comment  upon 
such  evidence  before  the  reply  of  the  plaintiff.]  1  Archbold, 
191-195. 

1.  The  defendants  who  examine  no  witnesBes  have  not  the  right  to 
the  jury  in  reply.       Pkilipstall  y.  Duvalt  3  B.  L.  466,  8.  C.  B. 


1871. 

44I4«  When  each  party  has  stated  his  case  and  adduced 
his  evidence,  the  judge,  if  he  deems  it  necessary,  sums  up 
the  evidence  to  the  jury.    Ibid.  195 ;  8  Blackstone,  876. 

405«  If  either  party  objects  to  the  judge's  charge,  the 
judge  must,  either  immediately  or  so  soon  as  he  conveniently 
can,  reduce  to  writing  the  portion  of  his  charge  which  is 
objected  to,  mentioning  the  objection  made,  and  what  is  thus 
written,  after  being  signed  by  the  judge,  forms  part  of  the 
record  in  the  case.    0.  S.  L.  G.  c.  88,  s.  88. 

§  7.  Of  the  provinces  of  judge  and  jury. 

40tt«  It  is  the  province  of  the  judge  to  declare  whether 
there  is  any  evidence  and  whether  that  evidence  is  legal, 
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and  it  ia  that  of  the  jury  to  eay  whether  t 
mitted  is  aofficient.  2  Povell,  Practice  of 
Role  1,  p.  15. 

1.  When  defenduit  pleaded  w&at  of  notioe  of  m 
point  involved  vnt«  held  to  be  nutttar  (or  the  jury  ft; 
decide.     UeNamtt  v.  ffuwi,  8  L.  C.  J.  109.  8.  C.  1S69. 

407.  The  jury  finda  the  facta,  bat  moat  fc 
directiona  of  the  judge  aa  regards  the  law. 

1.  An  action  waB  broo^t  to  reoovet  the  valae  of  a  i 
sto.,  which  had  been  shipped  on  the  BteaniBhip  Bt.  1 
had  been  lost  hj  the  sinking  of  the  vesBel  in  the  ha 
The  defendants  pleaded,  among  other  things,  that  the; 
the  goods  were  capable  of  being  covered  by  insuranoe. 
which  acoraed  waa  one  which  was  capable  of  being  <w< 
On  motion  for  jadgment  mm  obtUattt  veredicto,  and  fo: 
Terdict — Beld,  that  the  qnestion  whether  the  loaa  i 
twing  covered  by  inanrance  or  not,  was  one  of  Iftw  and 
BMten  tt  at.  v.  AUan  et  al.,  SO  L.  C,  J.  137,  8.  C.  R.  18 

40S.  If  the  jury,  when  charged  with  tt 
immediately  agree  upon  a  verdict,  they  m' 
place  aet  apart  for  them,  in  charge  of  aome  I: 
by  the  court  or  judge,  until  they  are  ready 
verdict. 

The  court  or  judge  may,  however,  io  auch 
daring  the  trial,  permit  them  to  depart  for  I 
ject  to  the  obligation  of  attending  again  on  i 
ing  juridical  day.     1  Archbold,  197. 

40ft.  If  the  jnroFB  fail  ao  to  attend  again 
to  the  penalties  attached  to  contempt  of 
prejudice  to  the  recourse  of  the  partiea  ag 
damagea. 

410.  The  jury  may,  at  any  time,  even  oft 
ap  by  the  judge,  but  in  hia  preaenoe  and  wi 
aioQ,  in  open  court,  examine  again  the  wit 
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heard ;  they  may  also  ask  the  opinion  of  the  judge  upon  any 
questions  of  law  which  present  themselves.    Kennedy,  49. 

411«  The  agreement  of  nine  of  the  twelve  jurors  is  suf- 
ficient to  return  a  verdict.    G.  8.  L.  0.  c.  89,  s.  26,  §  8. 

^Ift^  If  nine  of  the  jurors  cannot  agree  upon  the  verdict 
to  be  returned,  the  jury  may,  in  the  discretion  of  the  court, 
be  discharged,  and  another  jury  may  be  summoned. 

41&  The  prothonotary,  after  ascertaining,  that  all  the 
jurors  are  present,  receives  their  verdict  and  enters  the 
same  in  the  registers  of  the  Court,  inserting  their  names, 
aud  stating  the  number  of  those  who  concur  in  the  verdict 
if  it  is  not  unanimous.    Ibid. 

414.  When  there  is  an  assignment  of  facts  the  verdict 
mast  be  special  and  articulated  upon  each  fact  submitted, 
and  be  explicitly  affirmative  or  negative.  Ibid.  s.  81 ;  G. 
P.  L.  519,  621. 

L  In  an  action  for  slander,  in  answer  to  the  qnestion,  **  Were  the  de- 
famatory words  spoken  by  the  defendant?  *'  the  jnry  retomed  as  answer : 
**  These  words,  or  words  to  the  same  effect,  were  made  ose  of  by  the 
defendant  oonoeming  the  plaintiff.''  Held^  that  the  verdict  most  be  set 
tside  as  being  vague  and  uncertain.  Fergtuon  v.  Gt7fiiour,  4  L.  0.  B.  57, 
8.  C.  1S54. 

2.  The  yetdict  being  in  terms  which  were  ambiguous,  the  Court  would 
interpret  it  in  such  a  way  as  to  give  it  effect,  and  would  for  that  purpose 
look  to  the  evidence,  and  ascertain  the  interpretation  which  one  of  the 
parties  had  given  to  the  expressions  which  were  the  cause  of  the  apparent 
ambiguity.    La  Banque  de  Quebec  v.  Maxham,  11  L.  G.  B.  97,  S.  C.  1860. 

8.  Where  a  special  case  is  put  to  the  jury  on  written  questions,  a  general 
question  such  as  "  do  you  find  for  the  plaintiff  or  defendant'*  is  irregular 
and  illegal.    OratU  v.  The  JEtna  Ina,  Co,,  6  L.  G.  J.  286,  Q.  B.  1861. 

41S«  When  the  parties  have  agreed  to  dispense  with  an 
assignment  of  facts,  the  verdict  is  general,  either  in  favour 
of  the  plaintiff  for  a  specific  sum,  or  in  favour  of  the  defen- 
dant.   Ibid,  8.  82  ;  C.  P.  L.  519,  522. 
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414t*  The  jurors  are  not  boond  to  render  their  verdict 
□□til  the  party  demanding  the  trial  by  jury  has  paid  the 
snm  of  one  dollar  for  each  of  them,  for  each  day  that  the 
trial  has  lasted. 

In  defanlt  of  payment  by  either  party,  thejory  are  dis- 
charged withoat  rendering  a  Terdict,  with  costs  against  the 
party  who  demanded  a  trial  by  jury ;  sach  costs  inclnding 
both  the  costs  incnrred  npon  the  trial  and  the  allowance  for 
the  jurors,  to  whom  the  same  is  paid  as  soon  as  it  is  re- 
covered by  the  prothonot&ry  [and  if  the  trial  by  jury  was 
demanded  by  the  defendant,  the  plaintiff  may  proceed  ac- 
cording to  article  371] .  C.  8.  L.  C.  c.  84,  s.  47 ;  27-28 
Tict.  c.  41,  8.  10,  H  8,  4. 

1.  A  joror  u  not  aatillad  to  remniuntioii  wbon  he  tiM  been  atuiunoned 
kod  duohkiKed  withoat  Mrriiig  on  the  jury.  SglvttUr  v.  Ifaiueiui,  !L  B. 
L.  98,  C.  C.  1S70. 

417>  The  protbonotaiy,  in  the  ease  of  such  default  to 
pay,  must  immediately  issae  against  the  party  liable  for 
costs,  a  writ  of  execution,  to  be  enforced  by  the  sheriff,  for 
the  recovery  of  the  allowance  doe  the  jurors. 

418.  The  verdict  mast  be  given  npon  all  the  issues  sub* 
mitted  to  the  jury.     1  Archbold,  213  ;  Buller,  178  a. 

419*  The  verdict  cannot  in  any  manner  pronounce  upon 
the  costs  of  suit.     C.  F.  L.  523. 

420*  The  presiding  judge  may  order  the  amendment  of 
any  clerical  errors  that  have  occurred  in  any  proceeding  in 
the  case  before  the  jury  or  in  the  verdict. 

If  the  verdict  cannot  be  rendered,  by  reason  of  the  death, 
illness  or  withdrawal  of  a  juror,  the  jury  must  be  dis- 
charged, saving  the  right  of  the  parties  to  have  another  jury 
summoned. 

The  judge  may,  however,  in  the  case  of  illness  or  with- 
drawal of  a  juror,  adjourn  the  case,  in  order  to  give  the  jury 
the  opportunity  to  reunite  and  render  their  verdict. 
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§  9.  Of  judgment  after  verdict  and  of  remedies  against 

a  verdict. 

421*  The  party  in  whose  favour  a  verdict  has  been  ren- 
dered cannot  move  for  judgment  upon  the  same  until  the 
expiration  of  four  days  in  term  after  the  rendering  thereof. 
76th  Rule  of  P. ;  Lush's  Practice,  486. 

Where  the  verdict  is  supported  by  evidence,  although  such  evidence  be 
in  some  lespeots  contradicted  by  other  testimony,  the  finding  of  the  jury, 
based  cm  their  appreciation  of  the  proof  wiU  not  be  disturbed.  WiUon  v. 
Tht  Qrand  Trunk  Bailway  Company,  5  L.  N.  88,  Q.  B.  1881. 

422*  The  motion  for  judgment  on  the  verdict  can  only 
be  opposed  by  means  of  a  motion  for  a  new  trial,  a  motion 
in  arrest  of  judgment,  or  a  motion  for  judgment  non  oh- 
itante  veredicto.  14-16  Vict.  c.  89,  s.  4;  Lush's  Practice,  486. 
Shaw  V.  Meikleham,  8  L.  C.  J.  6. 

Vide  84  Vict.,  c.  4,  s.  1\)  (Que,)  under  art.  494,  post. 

1.  In  an  action  of  damages  where  motion  was  made  either  to  set  aside 
the  verdict  of  the  jury,  dismissing  the  action,  or  grant  a  new  trial — Held, 
that  such  a  motion  was  regular,  as  having  been  sanctioned  both  by  the 
Superior  Court  and  the  Court  of  Appeal.  Higgiruon  v.  Lyman  et  a/.,  4  L.  0. 
J.  829.  8.  C.  1860. 

2.  When  those  three  motions  have  been  made  unsuccessfully  by  defendant, 
ftnd  plaintifi  moved  for  judgment  on  the  verdict,  the  findings  of  the 
jury  must  be  taken  as  they  stand,  and  the  latter  motion  will  be  granted 
if  BQch  finflinga  are  in  plaintiff's  favour.  Fletcher  v.  The  Mutual  Fire 
Insurance  Company  of  Hampetead,  etc,,  6  L.  N.  340,  Q.  B.  1883,  see  5  L.  N. 
54,  for  report  of  judgment  of  S.  C.  B.  herein. 

423*  Motions  for  new  trial,  or  for  judgment  "  non  ob- 
stante veredicto,**  must  be  made  on  or  before  the  fourth  day  in 
term  after  the  rendering  of  the  verdict,  and  cannot  be  received 
after.    76th  Rule  of  P. 

85.  Vict.  c.  6  (Que.) 

"  13.  Article  423  is  hereby  amended  so  as  to  read  as  follows :  "  Motions 
for  new  trial  or  for  judgment  non  obstante  veredicto  must  be  made  before 
the  Superior  Court,  sitting  in  review,  on  or  before  the  second  day  of 


248  OF  HOTIOHS  FOB  KEW  TBUL,  ABTS.  423-426. 

tho  next  term  of  snob  sittiiigi,  following  the  tsDth  day  After  the  rendering 

of  the  vordiot,  aod  cannot  be  received  aiter." 

Bee  81  Vict.  o.  4,  a.  10  (Que.),  under  irt.  491,  poet. 

1.  Held,  on  a,  motion  for  a  new  trial  that  anoh  motion  oonld  not  be 
received  after  the  first  fool  dftys  of  the  term  next  following  the  d»}r  on 
which  the  verdiot  was  rendered,  iierritt  t.  Lynch,  8  L.  C.  J.  376,  A  9 
L.  O.  R.  35S,  S.  C.  1869. 

424.  MotioDB  inarrestofjadgmeQtmast  be  made  within 
the  same  delay,  uoleae  the  party  baa  adopted  either  of  the 
two  other  recourses  mentioDed  in  the  preceding  article,  in 
which  case  it.may  he  made  within  the  two  days  in  term 
next  after  the  judgment  upon  the  former  motion.  77th 
Role  of  P. 

All  motions  for  new  trial,  tor  jndKment  non  obtUaOe  veredicto,  ajid  in 
arrest  of  jndgment  must  be  made  before  three  judges  sitting  in  Beview 
and  not  in  the  Baperior  Court. 

lusnfficienc;  and  illegidit]'  of  evidence  are  not  grounds  for  a  motion  in 
arrcet  of  judgment.  Fletcher  v,  iiataal  Fire  Inxaranct  Ctmpany  of  BoM- 
lead,  etc.    1  Q.  B.  R.  177,  Q.  B.  1B81,  4  L.  N.  116. 

439.  None  of  the  motions  hereinbefore  mentioned  .can 
be  adjudicated  upon  uuleaa  the  opposite  party  has  been 
heard  or  duly  notified. 

Of  motions  Jor  new  trial. 

426.  The  court  may  grant  a  new  trial  in  the  following 
cases ; 

1.  If  the  assignment  of  facts  submitted  to  the  jury  does 
not  comprise  all  the  facts  necessary  to  be  proved ; 

2.  If  the  judge  has  admitted  illegal  evidence ; 
8.  If  he  has  rejected  legal  evidence ; 

4.  If  he  has  wrongly  directed  the  jury  upon  a  point  of  law ; 

6.  If  the  jury,  not  agreeing,  have  settled  their  verdict  by 
casting  lots,  even  though  it  be  conformable  to  the  evidence 
and  to  the  direction  of  the  judge  ; 

6.  If  the  jurors  have  accepted  refreshments  from  the 
successful  party ; 
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7.  If  one  of  the  jurors  had  expressed  his  intention  of 
fftvonring  the  snccessfal  party ; 

8.  If  he  has  committed  any  act  of  a  nature  to  warrant  a 
suspicion  of  partiality  of  the  verdict ; 

9.  If  anything  has  been  done  to  bias  the  opinion  of  a 
juror  in  favour  of  the  successful  party  ; 

10.  If  the  judge,  while  summing  up  the  case  in  favour  of 
one  of  the  parties,  was  stopped  by  the  jury  declaring  them- 
selves satisfied,  and  they  afterwards  render  a  verdict  in 
favour  of  the  other  party ; 

11.  If  the  amount  awarded  be  so  small  or  so  excessive 
that  it  is  evident  that  the  jurors  must  have  been  influenced 
by  improper  motives,  or  led  into  error  ; 

12.  If  the  jurors,  or  any  of  them,  have  received  affidavits 
or  evidence  out  of  court ; 

13.  If  the  verdict  is  unsupported  by  proof,  or  contrary  to 
the  evidence  adduced ; 

14.  If  the  party  was  taken  by  surprise  ; 

15.  If  the  case  was  irregularly  called  in  the  absence  of 
either  of  the  parties ;  or  if  the  record  was  not  complete  ;  if 
an  important  witness  was  absent  at  the  time  of  the  trial 
without  any  fault  on  the  part  of  the  party  who  had  sum- 
moned him,  and  his  evidence  is  still  obtainable  ;  and  in  all 
cases  where  the  merits  of  the  case  could  not  be  discussed, 
and  the  party  aggrieved  and  his  attorneys  are  free  from 
blame  in  that  respect ; 

16.  In  some  particular  cases,  when  new  evidence  has 
been  discovered  since  the  trial ; 

17.  If  the  verdict  is  informal  or  defective ; 

18.  If  the  writ  of  Venire  Facias  is  wrongly  addressed  or 
executed,  or  if  a  challenge  of  the  array  or  of  any  juror  has 
been  erroneously  maintained  or  overruled ; 

19.  If,  for  other  causes,  there  is  manifest  injustice  in  the 
verdict.    Lush's  Practice,  581,  and  seq.  548,  560. 
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1.  ObjaotionB  whioh  might  have  been  ttikm.  bnt  were  not  tAkea  daring 
the  progreoa  of  a  jury  trial,  ouinot  be  urged  in  eapport  at  a  motion  for  > 
new  trial.     Camum  v.  Huat  tt  tU.,  1  Q.  L.  R.  139,  8.  C.  B.  1875. 

3.  When  the  verdiot  (uid  finding  of  the  jnry  are,  in  Uie  opinioa  of  the 
ooort,  contrary  to  the  evidence  addnoed  at  the  trial,  the  oonrt  will  set 
aside  the  verdict,  and  grant  a  new  trial.  JUattkeieton  v.  The  Basal  liuur- 
ance  Company,  13  L.  C.  J.  6,  B.  C.  1868. 

5.  When  oontrary  to  law  and  evidence,  the  verdict  will  be  set  aaide  and 
a  new  trial  granted.  Seneeal  v.  The  Sichelien  Compataf,  15  L.  C.  J.,  1  Q.  B. 
1869. 

4.  Where  defendant,  in  an  action  tor  daroaiges  before  a,  jnry,  had  ez&- 
mined  no  witaeaaee,  and  had  been  refused  permisaioD  to  nddroM  the  jnry 
in  reply — Held,  that  this  did  not  give  riee  to  a  ground  tot  a  new  triaL 
PhiUiptthal  V.  Duval,  8  B.  L.  4Sd,  8.  C.  B.  1871. 

C.  And  where  the  plaintiff  had  porcbMed  a  Dumber  of  barrels  of  oil  not 
yet  identified  and  separated  from  other  barrels  among  whioh  it  wbb  stored 
— Held,  that  lie  bad  on  insurable  interest,  and  that  the  verdict  of  the  inry, 
based  on  a  charge  of  the  jndge  to  the  contrary,  should  be  set  aside  and  ft 
new  trial  granted.  AfottAncion  v.  The  Royal  Iiaurcmce  Company,  16  Ii.  C- 
J.  46,  Q.  B.  1873. 

6.  A  new  trial  can  only  be  granted  where  there  is  evident  injastioe. 
Borthaick  v.  Bryant  el  al.,  5  B.  L.  449,  S.  C.  B.  1874. 

7.  Where  evidence  has  been  oddnoed  on  both  sides,  the  conrt  will  not 
grant  a  new  trial  on  the  ground  that  the  verdict  is  oontrary  to  evidenoe  ; 
bat  whore  no  evidence  has  been  offered  to  snpport  the  verdict,  a  new  trial 
may  be  granted.  Schoifitld  v.  Lebioitd,  3  Bev,  de  Lig.  359,  K.  B. ;  Wood 
V.  McCaawm,  8  Bev.  de  Lig.  360.  £.  B.  1820. 

5.  An  action  d'iniure$  liea  tor  a  malioiooi  arrest  of  a  person,  and  thoo^ 
the  conrt  may,  in  any  case,  grant  a  new  trial  for  excess  of  damages,  they 
will  not  exeroiae  the  right  nnleas  the  qoanttuu  awarded  may  be  snob  as 
to  indicate  prepossession  and  partiahty  of  the  jnry.  Wood  v.  J/eCoUiim, 
3  Bev.  de  L^.  SCO,  E.  B.  1820. 

9-  In  an  ootion  for  a  malicioos  prosacation,  if  the  verdict  be  for  the 
defendant,  the  conrt  vrill  not  grant  a  new  trial,  even  if  the  finding  be 
against  the  evidence  or  against  the  direction  of  the  jndge.  MeCaUitm  v. 
Wood,  1  Bev.  de  L6g.  503,  E.  B.  1831. 

10.  Flaintiffbronght  action  before  ajnryfordamagea  for  verbal  slander 
and  the  verdict  went  against  him.  He  then  made  a  motion  for  a  new 
trial  on  the  ground  that  the  verdiot  of  the  jury  nas  contrary  to  the  evi- 
dence, and  that  the  jnry  had  been  misled  by  the  coort.  The  niotion  was 
dismissed,  and  the  plaintiff  appealed,  when  it  was  held,  reversing  the 
judgment  of  the  oonrt  below,  that,  when  the  verdict  is  contrary  to  the 
proof,  it  must  be  set  aside.     Beaudry  v.  Papin,  1  L.  C.  3.  114,  Q.  B.  1857. 
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11.  Where  the  jury  had  found  for  the  plaintiff  in  an  action  for  damages, 
and  the  defendant  had  not  moved  for  a  new  trial,  the  oonrt  conld  not 
take  into  oonaideration  the  question  whether  the  damages  awarded  were 
ezoeesive  or  not.    Benning  v.  Grange,  14  L.  C.  J.  284,  Q.  B.  1870. 

See  Montague  ▼.  The  Gazette  Printing  Co.,  6  L.  N.  173,  S.  C.  R.  1882. 

427«  The  causes  mentioned  in  paragraphs  2, 8, 4  and  10 
in  the  preceding  article  can  only  be  ascertained  by  means 
of  the  judge's  notes  filed  in  the  record,  and  when  the  party 
has  caused  his  objections  to  be  entered  therein.  Lush's 
Practice,  640;  Blackstone,  891 ;  Seller,  826  c. ;  C.  S.  L. 
C.  c.  88,  s.  84. 

428»  The  affidavit  of  a  juror  as  to  the  reasons  and  mo- 
tives which  influenced  him  cannot  be  received  in  any  case. 
Lush's  Practice,  686. 

429«  Nor  can  the  affidavits  of  jurors  or  any  other  evi- 
dence be  received  for  the  purpose  of  establishing  that  the 
verdict  rendered  and  recorded  is  not  that  which  the  jurors 
intended  to  give.    Ibid. 

480*  A  new  trial  must  be  granted  when  the  judgment 
upon  the  verdict  has  been  reversed  by  a  higher  court. 

34.  The  plaintiff  saed  for  the  amonnt  of  an  aUeged  insurance  and  ob- 
tained jadgment  on  a  verdict  of  a  jury,  and  the  judgment  was  confirmed 
in  the  Qneen's  Bench,  bnt  reversed  in  the  Privy  Council,  with  orders  to 
■end  the  record  hack  to  the  Queen's  Bench.  Ordered,  on  another  petition 
to  the  Privy  Council,  that  the  Queen's  Bench  should  send  the  cause  back 
to  the  Superior  Court  with  orders  to  issue  a  writ  of  venire  de  novo.  The 
Montreal  Atturanee  Company  v.  McGillivray,  11  L.  C.  B.  325,  P.  C.  1851. 

Of  arrest  of  judgment. 

481.  The  defendant  has  a  right  to  move  in  arrest  of 
judgment  upon  the  verdict  whenever  it  appears  on  the  face 
of  the  record  that,  notwithstanding  the  verdict,  the  plain- 
tiff has  no  right  to  recover  any  sum,  or  that  the  verdict 
differs  materially  from  the  issues  joined,  or  that  the  judg- 
ment would  be  reversed  in  appeal.  Lush's  Prac.  627  ;  8 
Blackstone,  898. 
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482«  Arrest  of  judgment  has  the  effect  of  annulling  the 
verdict  of  the  jury,  which  can  no  longer  be  carried  out. 

Of  judgment  non  obstante  veredicto. 

488*  [Whenever  the  verdict  of  a  jury  is  upon  matters 
of  fact  in  accordance  with  the  allegations  of  one  of  the  par- 
ties, the  court  may,  notwithstanding  such  verdict,  render 
judgment  in  favour  of  the  other  party  if  the  allegations  of 
the  former  party  are  not  sufficient  in  law  to  sustain  his  pre- 
tensions.]    Lush's  Prac.  529 ;  C.  S.  L.  0.  c.  88,  s.  81. 

1.  Where  the  verdiot  is  oontrary  to  law  and  the  evidence,  it  may  he  set 
aside  hy  a  judgment  non  obstante  veredicto.  Fergtuon  v.  Oilmour,  1  L.  C. 
J.  131,  4L.  C.  R.  57,  8.  C,  Q.  B.  1867. 

2.  The  Coort  of  Qaeen*s  Bench  may  set  aside  the  verdict  and  dismiss 
the  action  altogether  non  obstante  veredictOt  if  it  be  of  opinion  that  accord- 
ing to  law  and  the  evidence,  it  should  have  been  set  aside,  notwithstand- 
ing the  fact  that  the  appeal  was  from  a  judgment  on  a  amotion  for  a  new 
trial.  TiUtone  et  al,  v.  Oibb  et  aZ.,  4  L.  C.  J.  861,  10  L.  0.  B.  284,  Q.  B. 
1860. 

3.  Though  the  defendant,  after  verdict  awarding  damages  against  him, 
did  not  move  for  a  new  trial,  nor  for  judgment  non  obstante  veredicto^  the 
Court  arrested  the  judgment  and  set  aside  the  verdict,  but  would  not  non- 
suit.    Gugy  V.  Brown,  16  L.  C.  J.  225,  Q.  B.  1872. 
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CHAPTER     SEVENTH. 


OF  DIVERS  OTHER  INCIDENTAL  PROCEEDINGS. 


SECTION  I. 


OF   CONTINUANCE    OF   SUITS. 


4S4.  When  a  case  is  ready  for  judgment,  it  cannot  be 
retarded  either  b}^  change  of  the  civil  status  of  the  parties 
or  by  loss  of  the  quality  in  which  they  were  acting.  1  Pig. 
889 ;  C.  P.  C.  342. 

1.  In  an  action  on  a  promissory  note  against  co-partners,  where  one  of 
the  defendants  died  daring  the  pendency  of  the  suit — Held^  that  as  the 
case  was  en  Aat  d'Hre  JugJct  a  reprise  d'imtance  was  unneoessary.  Burry  et 
al.  Y,  SheptUme  et  al„  2  L.  C.  J.  122,  S.  C.  185S. 

2.  And  hdd,  that  after  a  final  judgment  in  a  canse,  in  which  there  are 
Mveral  intervening  parties,  as  well  as  the  plaintiff  and  defendant,  a 
motion  by  parties  representing  themselves  to  be  the  universal  legatees  of 
one  of  the  intervening  parties  deceased,  to  be  allowed  to  take  np  the 
tRftonee  in  place  of  the  deceased,  would  be  rejected  as  opposed  to  the 
prooedore  and  practice  of  the  Court.  Gillespie  et  al.  v.  Spragge,  6  L.  C. 
J.  29.  8.  C.  1861. 

5.  A  party  cannot  ask  that  the  instance  be  continued  after  judgment 
for  the  purpose  of  obtaining  the  execution  in  the  name  of  a  subrogated 
oreditor.    JmesY.  Crehassa,  9  B.  L.  546,  S.  C.  1877. 

4.  A  party  who  opposes  a  plea  of  general  denial  to  a  demand  in  oon- 
tmoanoe  of  suit  without  complaining  that  there  was  no  judgment  on  a 
previous  demand  of  the  same  nature,  uncontested,  cannot  avail  himself 
of  anch  irregularity  in  appeal. 

6.  When  a  party  stmimons  testamentary  executors  in  continuance  of  suit 
tud  fyles  the  will  appointing  them  executors,  he  is  not  bound  to  prove  their 
Moeptance  of  the  charge  if  they  have  opposed  the  demand  by  a  general 
denial  without  specially  denying  their  acceptance.  Price  et  al.  v.  Hale  et 
<  I  Q.  N.  B.  238,  Q.  B.  1881. 

Continuance  in  Beview.    Rice  v.  Libby,  4  L.  N.  850,  S.  C.  B.  1881. 
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48S>  The  case  is  ready  for  jadgment,  when  the  trial  is 
completed  and  the  case  is  under  adviafimeDt. 

4S6.  The  attorney  who  ia  aware  of  the  death  or  change 
of  civil  status  of  bis  party,  or  of  the  loss  of  the  quality 
under  which  he  was  acting,  is  botmd  to  notify  the  opposite 
party ;  and  all  proceedings  had  up  to  the  day  when  such 
notice  ia  given  are  valid.  Ord.  1667,  tit.  26,  art.  S ;  1  Pig. 
844-5. 

1.  On  a  rale  of  the  detendftnte  for  improlHition — Held,  thkt,  one  of  Uie 
deteudftnti  hKTUig  died  daring  the  pendenoy  of  the  mit,  the  muidkte  of 
hi*  attoroey  oij  liltmhadaesaed.  JTocfcay  et  al.  t.  Gerrard  et  al.,  6  L.C.J. 
SSI,  6.  C.  1861. 

4S7>  In  cases  which  are  not  ready  for  jadgment,  all 
proceedings  had  subsequently  to  notice  given  of  the  death 
or  change  of  status  of  one  of  the  parties,  or  of  the  loss  of 
the  quality  in  which  be  was  acting,  are  null ;  and  the  amt 
is  suspended  until  its  continuance  by  those  interested,  or 
until  the  latter  have  been  called  in  to  continue  it.  1  Pig. 
839«(ieg.;C.  P.  C.  344-5. 

1,  The  death  of  one  of  the  partiea  pending  an  inquiry  by  eipeita  staya 
all  prooeedingB  on  the  expertise  nntil  the  enit  is  oontinnad.  TaehJ  v. 
LeroMfw,  8  Bev.  de  Lig.  8G8,  K.  B.  1810. 

3.  An  action  tx  dtlietu  ag&inst  several  persons  jointly  and  severally,  ia 
not  suspended  as  to  the  survivors  by  the  Haggeation  of  the  death  of  one  or 
more  of  the  defendanta.  Saoh  action  mi^ht  have  been  brought  against 
any  one  or  more  of  tiie  parsons  jointly  and  severally  liable,  All^lnetal.  v. 
MeLagan,!  Legal  News,  i,  Q.  B.  1877. 

488.  A  suit  may  be  continued : 

1.  By  the  heirs  or  representatives  of  a  deceased  party; 

2.  By  a  minor  who  has  attained  full  age; 

8.  By  the  husband  who  has  married  a  spinster  or  a 
widow,  party  in  the  suit ; 

4.  By  a  wife  who  baa  obtained  separation  of  property 
from  her  huaband,  when  the  suit  aifecta  her  private  pro- 
perty; 
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5.  By  the  person  who  replaces  the  party  who  has  lost  the 
quality  in  which  he  was  acting.     1  Pig.  840. 

1.  Where  a  party  in  a  oaee  beoomee  inBolvent,  all  the  prooeedings  wiU 
be  gospended  on  motion  to  that  effect  ontil  the  ease  has  been  taken  np  by 
the  assignee  to  the  insolvent's  estate.  Burland  y.  Laroeque,  12  L.  C.  J. 
392,  Q.  B.  1867. 

2.  Where  the  plaintiffs  having  been  incorporated  daring  the  pendency 
of  the  suit  petitioned  to  be  allowed  to  take  np  the  inttanee  as  such  corpo- 
itkiaaDr-Heldj  that  as  by  their  act  of  incorporation  all  the  property,  rights 
and  actions  belonging  to  them  as  a  joint  stock  company  should  be  trans - 
femd  to  the  Biohelien  Company,  as  they  were  styled  after  incorporation, 
they  were  entitled  to  the  prayer  of  their  petition.  Faribault  v.  St.  LouU 
etaLdtThe  Richelieu  Com^ny,  3  L.  C.  J.  51,  B.  G.  1858. 

3.  An  insolvent  defendant  cannot  stay  proceedings  to  allow  the  assignee 
to  take  np  the  instance.  Wilton  et  al.  v.  Brunei,  21  L.  C.  J.  209,  8.  C.  B. 
1876. 

4.  An  assignee  nnder  the  Act  of  1875  cannot  be  compelled  to  take  up 
the  instance  in  a  suit  pending  at  the  time  of  the  insolvency  against  the 
insolvents.  Pleent  dit  Belair,  v.  LafoU,  25  L.  G.  J.  218,  8.  G.  1878 ;  9  B.  L. 


48ft«  The  continuance  may  be  effected  upon  petition, 
filed  in  the  prothonotary's  office,  after  being  served  upon 
the  opposite  party.     1  Pig.  845. 

This  petition  may  be  contested  in  the  same  manner  as 
any  suit. 

1.  A  person  cannot  be  held  to  appear  in  a  case  and  to  take  np  the 
tnttmee  in  place  of  a  defendant  deceased,  by  a  role  niei,  bnt  mnst  be  sum- 
moned by  petition  and  role  in  the  ordinary  form.  Lafond  et  al.  v.  Chag- 
wmdLa  Chawbre  d^AgrieuHwe  dt  Wood,  7  L.  G.  J.  112,  G.  G.  1868. 

2.  A  demand  en  reprise  dHnttance  mnst  be  made  by  petition  or  motion, 
and  not  by  action  against  the  other  party  in  the  cause.  CHe  v.  Mane  et 
a2.,  16  L.  G.  B.  138,  Q.  B.  1865. 

8.  Continnance  of  suit  may  be  effected  upon  motion  as  well  as  npon 
petition.  Banque  d'Hoehelaga  v.  Mauon,  7  L.  N.  859,  M.  L.  B.,  1  8.  G. 
«2,  S.  G.  1884. 

4.  Where  the  petitioner  prayed  to  be  allowed  to  appear  and  take  np  the 
imtanee  in  place  of  a  party  deceased — Held^  that  in  the  first  stage  he  could 
only  be  allowed  to  appear  and  file  his  petition.  Oilleepie  et  aJ.  v.  Spragg 
dt  UoMm  et  al.,  6  L.  G.  J.  117,  S.  G.  1861. 
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440*  If  the  continuance  is  not  contested  within  the  de- 
lays prescribed,  it  is  held  to  be  admitted,  and  in  such  case, 
as  also  when  it  is  declared  b;  the  court  to  he  well  founded, 
the  opposite  party  may  continue  on  from  the  last  proceed- 
ings originally  taken.    Ibid.  348. 

441.  If  the  persons  interested  do  not  continne  the  suit, 
the  party  remaining  in  it  may  compel  them  to  do  so  by  a 
demand  in  the  usual  form  which  is  joined  to  the  origiiial 
suit.     1  Pig.  347. 

44S.  In  all  cases,  whether  the  continuance  is  voluntary 
or  ordered  by  the  court,  it  is  effected  by  following  up  the 
last  valid  proceedings  originally  had  in  the  snit.     Ibid.  848. 

1.  There  must  be  jadgment  on  a  reprite  d'iTutame  belore  proceeding 
with  the  prinoipal  demiuid,  aulasB  tbere  is  a.  oonaeot  by  the  defendant  «n 
reprite  d'imtaaee  that  the  continniuiae  take  place.  EUit  v.  Haimaii,  S 
B.  L.  M9.  S.  C.  1874. 


OF    THE    DECiaOEY    OATH    AHD   THE    OATH   PUT    BY    THE    COURT. 

§  1.  Of  the  deciaory  oath, 

448<  A  party  whose  case  is  not  proved  may  refer  its  de- 
cision to  the  oath  of  the  opposite  party,  either  upon  the 
whole  or  upon  a  distinct  portion  of  the  matter  in  dispute. 
1  Pig.  256. 

1.  Where  the  defendant  after  demand  of  plea  mored  to  .liwniM  the 
Mtlan  for  want  of  partioolars,  and  the  plaiatifi  immediately  aflerwhrda 
moved  to  defer  his  claim  to  the  deoiaory  oath  of  the  defendant — Held,  t«- 
Tersing  the  jndgment  of  the  ooort  below,  that  plaintiff's  motion  ebonld  be 
granted.    Lenfeity  v.  Metivier,  10  L.  C.  B.  199,  Q.  B.  ISeO. 

3,  The  Court  of  Qoeea'a  Bench  has  the  aame  right  to  inbmit  the  de- 
oisory  oath  to  one  of  the  partiea  in  the  oaae  as  a  ooort  of  original  jnriadio- 
tion.    Ferrier  v.  DUUm,  12  L.  C.  J.  303,  S.  C.  18M,  poat  art.  1177. 
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■ 

3.  The  deoisory  oath  cannot  be  withdrawn  after  the  party  to  whom  it 
has  been  deferred,  aooepts  the  reference  and  declares  that  he  is  ready  to 
answer.    O'FarreU  v.  O'Neil,  17  L.  C.  R.  80. 

1  After  final  hearing  the  deoisory  oath  cannot  be  allowed.  Burru  v. 
Otroicx,  3  Rev.  de  L6g.  356,  E.  B.  1817. 

444*  The  decisory  oath  cannot  be  offered  by  an  attorney, 
witboat  a  special  power  from  the  party  he  represents. 

The  offer  must  be  in  writing,  and  the  party  obtains,  of 
course,  a  rule  ordering  the  opposite  party  to  appear  before 
the  jadge  to  answer  the  questions  which  will  be  put  to  him. 
Pothier  Obi.  914. 

1.  If  any  authority  to  defer  the  deoisory  oath  is  filed  by  the  attorney, 
and  is  not  impeached  by  his  opponent,  it  most  be  received  on  the  attor- 
ney's oath  of  office,  and  binds  his  client  nntil  he  is  disavowed.  Jeanne  v. 
CaUfceU,  3  Rev.  de  L^g.  856,  E.  B.  1816. 

445.  This  rule  is  served  with  the  same  delays  as  those 
required  in  summoning  witnesses.     Vide  ante,  art.  244. 

446.  If  the  party  served  fails  to  appear  or  refuses  to 
answer,  he  is  held  to  admit  whatever  the  opposite  party 
seeks  to  prove  by  offering  the  oath.     Ibid.  916. 

If  the  party  to  whom  the  oath  is  offered,  or  referred,  is  a 
corporation,  the  answers  must  be  given  in  the  manner  pro- 
vided in  article  224  with  regard  to  interrogatories  upon 
articulated  facts. 

1.  If  the  defendant  is  ordered  to  answer  on  the  deoisory  oath,  it  is  the 
doty  of  the  plaintiff  to  serve  the  role  upon  him,  and  if  he  do  not  appear, 
the  plaintiff  may  then  move  the  court  to  refer  the  oath  to  himself. 
PrAfoit  V.  Denuueauj  3  Rev.  de  L6g.  356,  E.  B.  1813. 

2.  The  court,  however,  if  it  sees  fit  may  order  tbe  defendant  to  appear 
on  another  day.    Ibid. 

447«  The  party  served  may,  however,  when  he  refuses 

to  answer,  refer  the  oath  back  to  the  opposite  party.    This 

is  done  in  writing,  and  thereupon  the  party  who  offered 

the  oath  is  bound  to  attend  before  the  court,  without  further 

notice.    Ibid.,  loc.  cit. 

17  F.  c.  0.  p. 
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§  2.  0/  the  oath  put  by  the  court. 

448.  Tbe  court  may,  of  its  own  motion,  order  either  of 
the  parties,  or  both,  to  appear  and  answer  such  questions 
as  it  deems  necessary  to  elucidate  the  matters  in  dispute  ; 
according  to  the  provisions  contained  in  article  1264  of  tbe 
Civil  Code.     1  Pig.  259,  260. 

1.  Wben  tbe  jadioiary  oath  ia  deferred  by  the  court,  tbe  partiea  will  be 
heard  anew  if  they  desire.  Syndici  dt  St.  Henri  v.  Carrier,  4  Q.  L,  R.  205, 
8.  C.  1878. 

449.  Tbe  court  may  order  that  the  party  shall  appear 
without  notice,  or  that  the  rule  shall  be  Served  upon  him  at 
the  diligence  of  the  opposite  party. 

1.  SermeM  lappUtoire  is  Dot  aathorited  by  the  bad  butb  of  parties, 
but  by  a  commeDoement  of  proof.  Daley  y.  Ckevrirr,  i  h.  N.  83,  Q.  B, 

isei. 

3.  The  potting  of  the  BDpplementar;  oath  shoald  be  left  to  tbe  discre- 
tion of  tbe  court  of  flrat  instance,  and  the  Conrt  of  Review  shoald  not 
put  it  where  the  Snperior  Conrt  had  refnaad  it  except  in  axtreme  cnimr 
when  it  would  be  impossible  without  it  to  solve  the  disputee  between  tbe 
parties.    Dotty  v.  Cheerier,  1  Q.  B.  R.  293,  Q.  B.  1881. 

BECTION    III. 
OF    DISCONTINUANOE. 

450.  A  party  may,  at  any  time  before  judgment,  discon- 
tinue his  suit  or  proceeding  on  payment  of  costs.  C.  S.  Ij.  C. 
c.  82,  s.  25,  C.  P.  C.  402,  403. 

1.  A  motion  to  withdraw  the  case  from  advisement  id  Review,  and  to 
be  allowed  to  desist  from  tbe  inscription  in  Review  was  granted.  Baxter 
V.  Doiron,  10  Q.  L.  B.  106,  S.  C.  B.  1884. 

3.  After  a  case  haa  been  enbrnitted  to  tbe  oonrt  on  the  merits,  the  plain- 
tiff is  not  entitled  to  dieoontinne  the  aoit  on  payment  of  coeta.  ITiUiaa- 
WR  V.  Rhind,  28  L.  C.  3.  166,  Q.  B.  1877. 
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3.  The  witlidrawal  of  an  action  by  a  plaintiff  personally,  in  the  absence 
of  and  without  the  intervention  of  his  attorney,  is  good  and  valid,  although 
the  attorney  may  have  prayed  for  distraction  of  costs.  Ryan  v.  Ward  et 
d.  6  L.  C.  R.  201.  Q.  B.  1866. 

4.  As  a  general  mle,  a  plaintiff  can  discontinue  his  action  only  on  pay- 
ment of  costs.    Greenshieldi  v.  Leblanc  et  aL,  12  L.  G.  J.  343,  S.  C.  1868. 

5.  Where  a  wife  suing  for  separation  from  bed  and  board  desisted  from 
the  first  part  of  her  action,  but  adhered  to  the  demand  for  separation  of 
property,  the  discontinuance  was  held  good,  and  the  separation  of  property 
was  granted.    Dudevoir  v.  Turcot,  8  L.  G.  J*.  153,  S.  G.  1854. 

6.  An  answer  to  an  exception  to  the  form  is  a  waiver  and  discontin- 
Q&nce  of  a  motion  previously  made  to  reject  the  excepcion.  Capeland  et 
oi.  V.  CoMchon  et  al.,  14  L.  G.  J.  242,  G.  G.  1869. 

7.  The  abandonment  of  part  of  a  claim  sued  on  is  a  discontinuance. 
SalvM  V.  GuArremont,  4  B.  L.  233,  S.  G.  B.  1870. 

8.  A  discontinuance  is  not  a  chose  juqhj  and  does  not  deprive  the  plan- 
tiff  of  his  right  to  bring  another  action.    Ibid. 

9.  A  party  may  proceed  in  virtue  of  a  settlement  arrived  at  in  a  case 
before  discontinuing  the  action,  and  it  is  sufficient  that  he  offers  to  dis- 
oontinae  if  the  other  party  carries  out  the  settlement.  King  v.  Pinson- 
neault,  6  R.  L.  703,  P.  G.  1875. 

■ 

10.  Where  acte  is  granted  of  a  discontinuance  it  becomes  executory. 
Latour  v.  Campbell,  1  Legal  News,  163,  S.  G.  1878. 

451.  Discontinuance  may  be  effected  by  a  simple  decla- 
ration to  that  effect,  signed  by  the  party  or  his  attorney, 
and  delivered  into  court  or  filed  in  the  prothonotary's  office. 
It  has  no  effect,  however,  against  the  opposite  party  unless 
it  has  been  served  upon  him. 

1.  The  attorney  of  one  of  the  parties  in  the  case,  as  such,  may  renounce 
the  whole  or  part  of  the  judgment  given  in  his  favour,  but  such  renuncia- 
tion to  be  valid  must  be  signed  by  the  party  himself  or  by  his  attorney 
«J  Jtoe.    Pr^ontaine  v.  Brown,  1  Q.  L.  R.  60,  B.  G.  R.  1876. 

2.  An  application  for  leave  to  withdraw  at  the  moment  when  the  judg- 
ment is  being  pronounced  will  be.  granted.  Dorly  v.  Ryarson,  1  Q.  L.  R. 
219,  C.  C.  1876. 
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4S2.  Discontinuance  replaces  matters  as  of  com 
the  state  in  which  they  would  have  been,  had  the  si 
proceeding  not  been  commenced.     C.  P.  C.  403. 

4SS<  A  party  who  has  effected  a  discontinuance  ci 
begin  unleBS  he  previously  pays  the  costa  incurred  b 
opposite  party  upon  the  suit  or  proceeding  diaconti 
C.  S.  L.  C.  c.  82,  8.  25. 

1.  The  non-p«iym«at  ol  OMta  on  ui  mcideDtal  proceeding  in 
cumot  entitle  the  perty  to  whom  the  ooets  are  dne  to  a  ■!•;  ot  pi 
ingB  ontU  the  oosts  are  p«id.  Cultin^  v.  Jordax,  19  L.  C.  3.  189, 
1876. 

2.  An  botioQ  by  a  Ibcei^  pl&intiff  wai  diBmiued,  aeonrity  for  oc 
hkvmg  been  given  within  the  delfty  fixed,  kod  the  plfuntifi  bra 
second  eotion  on  the  aame  groond — Held,  that  the  prooeedin^ 
■ecoud  BotioD  wonld  be  eiupended  until  the  ooBte  ot  the  Drat  »otio: 
peid.  Danlop  et  at.  r.  Jona,  11  L.  C.  J.  316,  and  i  L.  C.  L.  J.  IS 
1867. 

5.  Where  an  action  or  proceeding  has  been  dieoontinned  or  ha 
diamiased,  the  patt;  proceeding  may  bring  a  new  action  before  pay 
ooate  of  the  first,  but  the  defendant  or  adverae  party  may  demac 
the  proceedings  be  anapended  until  the  ao«l«  of  the  firat  are 
Oaudetu  t.  LalibtrU,  1  R.  Ii.  747,  8.  C.  1B69. 

4.  A  plaintiff  who  has  diaoonttnned  mnat  pay  the  coata  inonrred 
other  aide  before  he  can  bring  a  new  action,  and  that,  by  actual  pa 
and  not  by  oompenaation.  Shepherd  v.  Bavion  tt  Datcxm,  3  B. 
8.  C,  B.  1871. 

6.  \^'here  to  an  action  for  a  anm  of  money  the  plaintiff  add 
amount  of  the  coata  of  a  previoaa  suit  for  the  aame  amount,  whi' 
settled  before  return,  and  of  which  the  defendant  promiaed  to  p 
coats — Held,  that  the  plaintiff  waa  justified  in  adding  them  to  the  ■ 
of  hia  claim  in  the  seoond  salt,  notwithstanding  the  attorney  ad  lit 
prayed  distraotion  of  auoh  costs  lor  himself.  Bolland  v.  Ltirit 
K  C.  J.  83,  8.  C.  1867. 

6.  Where  motion  was  made  to  have  all  the  prooeedinga  in  a  ca 
pended  ontil  the  oosts  were  paid  of  a  former  action  which  was  die 
OQ  demurrer,  and  wherein  the  plaintiff  in  the  present  cause  was  oi 
out  ot  a  number  of  plaintiffs,  and  wherein  the  oanaea  of  aotion  w« 
identical — Held,  that  the  motion  could  not  be  granted,  unleaa  an  ii 
of  parties  and  oauaee  could  be  shown:  Lalcnde  v.  Laltmd^,  1  L.  C. 
8,  C.  1857;  Oohier,  expaiU  v.  Perkim,  i  L.  N.  399,  8.  C.  1881. 
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7.  An  opposition  to  a  vend,  ex,  will  be  dismissed  unless  opposant  pay 
the  costs  of  his  former  opposition.  Dalton  v.  Doran  <0  Doran^  8  B.  L.  372, 
1  Legal  News,  220,  22  L.  C.  J.  103,  S.  C.  1877. 

8.  The  proceedings  upon  a  second  appeal  will  be  suspended  until  the 
coetB  of  the  former  appeal  be  paid,  and  if  such  costs  be  not  paid  on  a  day 
certain,  the  second  appeal  will  be  dismissed  with  costs.  Bouvier  v.  Reevet, 
12  L.  C.  J.  291,  Q.  B.  1863. 

9.  A  party  who  caused  a  notice  of  discontinuance  of  the  seizure  upon 
the  debtor  whose  effects  have  been  seized  one-half  hour  before  the  latter 
had  caused  the  seizing  officer  to  be  served  with  an  opposition  which  had 
previonsly  been  sworn  and  upon  which  an  order  to  suspend  had  been 
obtained  and  which  had  been  returned  with  the  warrant  and  the  discon- 
tinoanoe,  cannot  effect  a  second  seizure  without  having  previously  paid 
the  costs  incurred  on  the  opposition.  The  obligation  to  pay  the  costs  of 
the  advene  party  is  a  condition  precedent  to  taking  the  same  proceeding 
Agftin  and  will  justify  the  dismissal  of  the  latter.  Bell  v.  Rickabtft  5  Q.  L. 
B.  222,  8.  0.  B.  1879. 

10.  The  failure  to  return  a  Writ  of  Summons  is  not  a  discontinuance 
^thin  the  meaning  of  G.  P.  C.  453.  Hottack  et  al.  v.  Paraditt  7  Q.  L.  B. 
234,  8.  C.  B.  1881. 

11.  A  plaintiff  who  renews  his  suit  after  his  first  action  has  been  dis- 
missed upon  a  preliminary  plea,  and  who  is  stopped  by  a  motion  to  stay 
proceedings  until  the  costs  of  the  first  suit  are  paid,  is  not  bound  to  notify 
defendant  that  he  has  paid  such  costs ;  and  the  costs  of  such  motion 
should  likewise  be  paid  before  plaintiff  can  proceed.  Laferriere  v.  Provost, 
10  B.  L.  26,  C.  C.  1879. 

12.  Proportion  of  costs  taxable  against  plaintiff  on  discontinuance  of 
proceedings  against  one  of  three  defendants.  Ives  v.  Seegmiller  et  a^ ,  6  L.  N. 
84, 8.  C.  C.  1883. 

See  Bellay  ▼.  Quay,  under  Art.  207,  and  cases  under  Art.  120,  ante. 

8BCTI0M  lY. 
OF  P£]|EMPTION   OF   SUITS. 

9    454.  Suits  are  perempted  ^hen  no  proceeding  has  been 
bad  therein  during  three  years. 

1  Couchot/76,  Ord.  de  Fev.  1568,  Art.  15.    Ord.  de  Jan. 
1628,  Art.  91 ;  C.  P.  C.  397. 

1*  Where  the  reoord  is  missing,  it  is  not  competent  for  the  court  to 
^oeoid  peremption.    Turner  v.  Boyd,  2  L.  C.  J.  96,  8.  C.  1867. 
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3,  On  k  motion  to  diBchu^e  «.n  oppositii^  on  tbe  groond  that  the  op- 
poBuit  h&d  failed  to  prooeed  within  three  J^ra.  the  motion  was  granted. 
Blackburn  V-  Walktr  X  Walker,  8  L.  C.  J.  195.  S.  C.  1859. 

3.  Peremption  will  not  be  granted  of  an  oppoiition  to  a  ratification  of 
title.    Bobertion  txp.  v.  Pollock  et  al.,  5  L.  C.  J.  150,  and  11 L.  C.  B.  28E,  S. 

c.  leei. 

i-  A  petition  for  eonlratnlfjMir  corpf  against  a  person  who  deteriorates 
a  property  seized  is  not  a  suit,  and  is  not  subject  to  peremption.  Chaffert 
M  qual.  V.  PelTin,  8  B.  L.  71,  S.  C,  1871. 

5.  Htld,  that  defendant  was  entitled  to  have  judgment  declaring  a  snit 
ftrimh,  thongh  the  plaintiff  who  bad  been  originally  represented  by  two 
attorneys  practising  in  partnership  had  not.  since  the  nomination  of  one 
of  them  to  a  station  in  the  otTil  servioe,  appointed  a  new  attorney,  even 
though  the  offloe  held  by  the  one  so  appointed  be  inoompatible  wiUi  the 
practice  of  his  profession,  the  mandate  of  the  other  still  continimig,  and 
the  party  still  represented  by  him.  Valin  v.  Andertoa,  S  B.  C.  110.  S.  C. 
1871. 

6.  A  motion  for  a  rule  njii  tor  peremption  mads  by  a  defendant  in 
person,  who  has  oeased  to  be  represented  by  hie  attorney  ad  litem,  and 
who  has  not  sabseqnently  appeared  by  another  attorney  or  in  person,  U 
irr^nlar,  nnll  and  void.  Johiutoa  v.  Jtimmtr  i6  Lotkaood  et  al.,  13  L.  C. 
J.  131,  8.  C.  B.  1869. 

7.  An  action  against  several  defendants  may%  dismissed  as  to  one  of 
them  only  on  bis  motion  for  peremption.  Auldso  v.  Prentice  et  at.,  1  Q.  B. 
B.  12G,  Q.  B.  1881. 

8.  Where  the  certificate  referred  to  a  case  of  Geo.  Benister  instead  of 
Bemiater,  peremption  was  refused.  Biirland,  Dtubarati  Co.  v.  Bemitter,  i 
L.  N.  101,  8.  C.  1881. 

9.  Peremption  cannot  be  acquired  in  favor  of  a  party  who  is  dead,  and 
cannot  be  asked  in  the  name  of  such  party. 

The  death  of  one  of  the  defendants  does  not  prevent  the  other  from  ob- 
taining peremption  in  his  own  favor.  Bennett  v.  Haetugtn  et  al,,  25  L.  C. 
J.  148,  B.  C.  1880. 

10.  The  motion  for  peremption  is  regular  if  signed  by  oneofdefendsuit's 
attorneys,  the  other  having  accepted  an  office  incompatible  with  the 
practice  of  the  law,  and  it  may  be  made  on  behalf  of  on5  or  several  of  the 
defendants  who  are  sued  jointly  and  severally  witliout  asking  it  od  behalf 
of  all,  and  the  notice  may  be  served  on  one  of  the  plaintiff's  attorneys 
thongh  the  other  has  been  appointed  a  judge  of  the  Q.  B.  La  Boaiiere  v, 
Ethier,  11  B.  L.  104,   8.  C.1881.    - 
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455.  Peremption,  however,  does  not  take  place : 

1.  When  the  party  has  ceased  to  be  represented  by  his 
attorney,  in  the  cases  mentioned  in  articles  201  and  202  ; 

2.  When  the  party  himself  dies,  or  has  changed  his  civil 
status ; 

3.  When  proceedings  are  compulsorily  stayed  by  any  in- 
cidental proceeding  or  by  an  interlocutory  judgment. 

1  Conchot,  75  ;  9  L.  C.  R.  219. 

1.  PeEBmption  cannot  be  granted  in  a  case  where  the  proceedings  have 
been  sngpended  by  proceedings  in  improbation.  Andenon  v.  Sanborn^  8 
Q.  L.  R.  206,  8.  0.  R.  1877. 

2.  The  parties  to  a  cause  mast  be  pat  in  default  to  answer  the  petition 
en  flpriH  d'itutanee  before  judgment  can  be  given  upon  it,  t.«.,  there  must 
be  a  demand  of  plea.  Hamel  v.  LaliherU,  3  Q.  L.  B.  242,  S.  G.  1875. 
i^wphy  v.  CampbeU,  8.  C.  1875,  IHd. 

3.  PourparUn  for  the  compromise  of  a  case  interrupt  peremption,  but 
proof  thereof  must  be  made  by  writings.  Pfianeufv,  Elliott ,  21  L.  C.  J. 
221,  S.  C.  1871,  1  Legal  News,  211. 

450.  Peremption  takes  place  against  corporations  and 
against  all  individuals,  even  against  minors,  when  they  are 
represented,  saving  their  recourse  against  those  who  repre- 
sent (ihem. 

It  does  not  take  place  against  the  crown.  3  Anc.  Deniz. 
p.  662 ;  C.  P.  C.  898. 


Peremption  must  be  declared  by  the  court,  upon  a 
motion  of  which  the  attorney,  if  there  is  one,  has  had 
notice;  otherwise  the  notice  must  be  given  to  the  party 
himself.    C.  P.  C.  480. 

1.  Peremption  wiU  be  granted  on  the  certificate  of  the  clerk  of  the 

court  that  no  procedure  has   been   taken  in  the  case  for  upwards  of 

three  years,  and  that,  notwithstanding  the  non-production  of  part  of 

the  record  which  has  been  misplaced.     Chapman  v.  Ayleriy  1  L.  C.  J.  264, 

B.  C.  1857. 

2.  The  defendant  who  has  made  default  cannot  obtain  permission  to 
wt  aside  the  default  for  the  purpose  of  obtaining  peremption  of  the  suit. 
ComUU  <t  Levar  v.  Levar,  6  L.  0.  J.  266,  S.  C.  1862. 
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i.  Adi],  id  BDOh  case,  may  sign  the  demuid  for  peremption  and  preaent 
it  himself  to  the  conn.    Ibid. 

6.  A  demand  in  peremption  is  indiTieible,  eo  that  where  one  defendant 
in  a  case  has  asked  for  peremption  which  is  granted,  it  is  giHiit«d  in 
favour  of  all  the  defendants.    Ibid. 

6.  Where,  on  a  motion  for  peremption,  the  oonclnsions  were  that  the 
action  be  dismissed  instead  of  declared  perimA  —Held,  to  be  irregnlar, 
and  rejeoted,  bat  without  coate.  Peek  et  al,  v.  Mviphy  et  al.,  and  Tht 
ifayor.  etc.,  of  Uontreal,  3  L.  G.  J.  231,  8.  C.  1658. 

7.  The  defendant  in  three  similar  cases,  Sled  motions  asking  for 
peremption  of  the  snits  on  the  gronnd  that  three  years  had  elapsed  since 
the  last  proceeding  therein,  and  the  plaintiS  opposed  the  granting  of  the 
motions  on  tbe  ground  that  they  were  not  snfGoient,  and  that  a  mla  was 
necessary — Held,  tbat  tbe  service  and  notice  of  motion  are  equivalent  to 
a  rule.    CharUboU  v.  Baitien,  6  L.  C.  J.  393,  8.  C.  1663. 

6.  A  motion  for  peremption  made  in  the  name  of  three  attorneys,  one 
of  whom  is  deceased,  will  be  rejeoted,  on  the  ground  that  SDcb  a  motion 
might  be  made  in  the  name  of  the  two  surviving  attorneys  without  a 
snbstitntioD.    DeBea^ieu  v.  Rodrigue,  7  L.  C.  3. 13,  8.  C.  1863. 

9.  A  motion  for  peremption  may  be  legally  made  by  two  out  of  three 
membets  of  a  legal  firm,  being  attorneys  of  record  of  defendant,  without 
any  substitution  of  attorneys  previously  allowed  by  the  court,  and  without 
evidence  that  the  other  member  of  the  firm  is  either  dead  or  has  ceased  to 
practice.     Terrill  v.  Haldane  et  al.,  15  X..  C.  J.  346,  8.  C.  1871. 

10.  A  demand  for  peremption  should  be  served  upon  all  the  parties  to 
tbe  suit,  and  in  default  of  snoh  service  it  cannot  be  granted.  llorea»  et 
vW  V.  Leonard  d  Lapterre,  9  L.  O.  J.  100,  B.  C.  1B6S. 

11.  Peremption  will  be  granted  in  oases  not  contested,  and  in  which 
the  defendtuit  only  appeared,  if  the  plaintiff  allows  tbe  prooeedings  to  lie 
over  for  three  years.    McBean  v.  CuUin,  7  L.  C.  J.  117,  B.  C.  1351. 

13.  A  petition  claiming  peremption  ought  to  be  accompanied  by  a 
certifloate  of  the  clerk  of  tbe  court,  showing  the  date  of  the  last  pro- 
ceeding. Lei  Dama  Religieute*  UmUines  v.  BotltreU,  1  L.  C.  B.  89.  Q.  B. 
1361. 

49S.  FeremptioD  is  covered  bj  any  QBefuI  proceeding 
taken  after  the  lapae  of  three  years  and  t>efore  tbe  service 
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of  the  motion  to  have  it  declared  ;  bnt  it  cannot  be  pre- 
vented or  affected  by  any  proceeding  taken  subsequent  to 
the  service  of  such  motion.     G.  P.  G.  899. 

1.  On  appeal  from  a  judgment  granting  peremption — Heldt  that  an 
interlooatory  judgment  discharging  a  d^lib^J  saspends  so  long  as  it  is  in 
foroe  the  proceedings  in  an  action  en  garantie,  and  that  there  was  error  in 
the  jadgment  declaring  such  action  perimJe  on  motion  of  one  of  the 
<l«fenduit8  en  garanHe,    ArehambauU  v.  Buiby,  9  L.  C.  R.  219,  Q.  B.  1S59. 

2.  A  prooeeding  in  a  cause  made  by  the  plaintifiTs  attorney  after  service 
on  him  of  a  rule  nui  for  peremption,  and  before  the  return  of  the  rule, 
will  not  prevent  the  peremption,  being  declared  and  the  action  dismissed. 
FanuM  V.  Joyel,  10  L.  C.  R.  20,  1869. 

3.  No  interruption  of  peremption  can  be  had  after  service  of  notice  of 
notion.  Ib„  and  4  L.  C.  J.  128,  8.  C.  1859 ;  DroUt  v.  BolritailU,  9  Q.  L. 
R.  310, 8.  C.  1883. 

4.  On  motion  for  peremption  of  the  instance  where  the  plaintiff  had, 
between  the  notice  and  the  presentation  of  the  motion,  filed  a  paper  in 
the  ctkXim-^Held,  to  be  a  rule  in  this  province  that  the  notice  was  not 
eqniTslent  tO  the  demand,  and  that  any  useful  proceeding  taken  between 
the  two  would  be  su£Bcient  to  interrupt  the  peremption.  Beaudry  v. 
Plinquet,  8  L.  C.  J.  287,  8.  G. ;  McDonald  et  al.  v.  Ray,  8  L.  C.  J.  802, 
8.  C.  1869. 

5.  The  plaintiff  urged  that  the  peremption  had  been  interrupted  by  the 
^  that  the  attorneys  of  record  had  abandoned  the  profession  #bnd  become 
merchants — Held,  that  the  rule  was  peremptory,  and  that  the  fact  urged 
did  not  interrupt  peremption.  The  New  City  Oae  Company  of  Montreal  v. 
MeDimeU,  8  L.  C.  J.  288,  8.  C.  1860. 

6.  Where  a  motion  was  made  for  peremption  on  the  part  of  the  defen- 
dttt,  and  the  plaintiff  answered  that  one  of  the  attorneys  ad  litem  had, 
during  the  three  years,  ceased  to  practise  as  attorney  to  the  knowledge  of 
the  defendant — Held,  that  the  plaintiff  was  sufficiently  represented  by 
<ne  of  his  attorneys.    Tom/  v.  Laberge,  4  B.  L.  699,  8.  C.  1871. 

7>  The  death  of  the  plaintiff  in  the  case  interrupts  peremption.  Tate 
<<  02.  V.  McNiven,  4  L.  G.  J.  148,  8.  G.  1860. 

9*  Where  one  d  the  defendants  died  during  the  pendency  of  the  suit 
^peremptiofD  did  not  run  during  the  three  months  and  forty  days 
'^^owti  to  the  heirs  to  deliberate.  McKay  et  al.  v  Qerrard,  6  L.  G.  J.  881, 
8.  C.  1861. 
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9.  The  defendants  gerred  a  motion  on  the  pUintifF  for  peramptiou,  Mid 
the  pl&intiff  pleaded  that,  having  entered  into  Bolemn  ftnd  perpetn&l  vows 

as  a  Ttliguu.>e,  the  wa,B  divitly  dead  before  the  peremption  had  accrued, 
and  aleo  that  the  pleading  mentioned  he  the  last  proceeding  in  the  case, 
instead  of  having  beea  filed  on  the  17th  of  May,  lS5g,  was  filed  daring  the 
month  of  April,  1862,  as  appeared  by  affidavits  produoed  by  her,  and 
before  the  day  on  which  the  motion  tor  peremption  was  served  she  had 
taken  nsetal  proceedings  ae  required  by  law — Held,  supposing  the  plaintiff 
were  civilly  dead  (a  point  which  the  court  woald  not  decide)  by  taking  the 
vows  of  a  religifae  before  the  peremption  was  aoqniied.  that  aa  the 
defendant  had  not  been  notified  of  the  foot  it  coold  not  take  away  the 
Tight  of  peremption.    De  Beaujiu  v.  Hat*/,  jr.,  7  L.  C.  1. 106,  8.  C.  1868. 

10.  With  regard  to  the  filing  of  the  pleading  referred  to,  the  date  of 
which  had  been  certified  by  the  prothonotary,  his  certificate  could  only 
be  attacked  by  improbation,  and  held,  also,  that  peremption  ooqld  not  be 
afiected  by  a  proceeding  taken  between  the  service  of  the  motion  and  ita 
presentation  to  the  oonrt.    Ibid. 


12.  And  the  death  of  one  of  the  defendantfl.  Hovard  et  al.  v.  Childt  et 
al.,  9L.  C.  J.  23,  S.  C.1803. 

IS.  The  service  of  a  notice  of  motion  to  be  made  by  the  plaintiff  is  a 
valid  inlerraption  of  the  peremption  in  the  cause  under  Art.  i58.  Tlu 
Mayor,  eU.,  of  Montreal  v.  iianwn,  13  L.  C.  J.  23i,  C.  C. 

14.  Servioe  of  a  notice  of  motion  not  filed  or  preeented  to  the  court 
does  not  interrnpt  peremption.  Terrill  v,  Haldane  et  al.,  16  L.  C.  J.  246. 
8.  C.  1871. 

15.  The  death  of  two  of  the  defendants  does  not  interrupt  peremption. 
Ibid. 

16.  Bat  litld,  reversing  the  decision  in  the  court  below,  that  a  requisi- 
tion by  plaintiff  tor  a  process  to  examine  defendant  on  faiU  et  article*. 
Hied  the  same  day  as  service  is  made  by  the  defendant  of  motion  for 
peremption,  is  a  useful  proceeding,  and  will  operate  as  an  interroption  of 
the  peremption.    Ibid.,  and  17  L.  C.  J.  69,  Q.  B.  1672. 

IT.  To  call  a  case  on  the  ti>qii/le  rote  is  not  a  useful  prooeeding,  saoh  as 
to  interrupt  peremption.  Cook  v.  MiUer,  S  R.  L.  446,  8.  C.  1871,  and  4 
R.  L.  240,  S.  C.  B.  1B72, 

18.  Noticebyplaintiff  to  defendant  that  he  will  proceed  with  his  enqadte 
is  a  useful  prooeeding  which  covers  peremption  even  when  plaintiff  does 
not  proceed  with  his  euqudte  on  the  day  mentioned.  Oingrat  v.  Oinffrat, 
6  Q.  L.  R.  TO  q.  B.  1879. 
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19.  Gontinaing  a  case  at  enquhe  by  oonsent  is  a  asef  al  proceeding,  and 
prevents  prescription.    Kellond  v.  Reid,  5  L.  N.  94,  S.  C.  1882. 

459.  Peremption  does  not  extinguish  the  right  of  action, 
but  only  the  suit  or  proceeding.     C.  P.  C.  401. 

460.  The  court,  in  declaring  the  peremption  of  the  suit, 
may,  according  to  circumstances,  condemn  the  plaintiff  to 
pay  all  costs. 

1.  Where  peremption  is  granted,  the  action  will  be  dieniiBaed  with  costs. 
UoRQwn,  et  ttx.  v.  Laritit  1 L.  C.  J.  264,  S.  G. ;  Chapman  v,  AyUn,  Ibid.,  Gore 
T.  Gugy,  lb,,  and  8  L.  G.  B.  446.  1857. 

2.  The  costs  on  a  demand  for  peremption  are  at  the  discretion  of  the 
ooort.    DeBleury  y.  Gauthier  <t  Paris,  5  L.  G.  J.  880,  S.  G.  1861. 

8.  And  on  sufficient  cause,  on  affidavit,  the  court  will  not  grant  costs. 
Ibid,,  11  L.  G.  B.  494,  S.  G.  1861. 

4.  The  action  will  be  dismissed,  each  paying  his  own  costs.  Foumier 
▼.  The  Quebec  Fire  Inturance  Co.,  6  L.  G.  B.  97,  S.  G.  1856. 

5.  Such  is  the  practice  in  the  district  of  Quebec.  Drolet  v.  RobitaiUe; 
9Q.L.  R.310;  6.  G.  1888. 

6.  No  costs,  will  be  awarded.  Turner  v.  Lamas,  10  L.  G.  B.  882,  S.  G. 
1860. 

7.  The  action  wiU  always  be  declared  pMmJe  with  costs,  unless  under 
very  special  circumstances.  Sinclair  v.  McLean  et  al,,  22  L.  C.  J.  107,  S. 
C.1877. 

SECTION   V. 

MISCELLANEOUS  PROVISIONS. 

« 

461.  When  any  writ  or  paper  whatever  requires  to  be 
served  out  of  the  district,  the  service  may,  in  the  absence  of 
any  provision  to  the  contrary,  be  made  either  by  a  bailiff 
of  the  district  in  which  the  court  is  Iteld,  or  by  a  bailiff  of 
the  district  in  which  such  service  is  to  be  made ;  but  no  more 
costs  can  he  allowed  in  the  former  case  than  in  the  latter ; 
and  this  provision  applies  also  to  executions  against  mov- 


268  UIBCELLANEOUB  FROTIBIONB,  ARTS.  461-462. 

able  property  and  to  attachments  before  or  after  judgment. 
C.  S.  L.  C.  c.  83,  8.  65,  §§1,  2,3,  4. 
Vide  33  Viet.  e.  17,  s.  1  (Que.),  under  Art.  48  ante. 

1.  A  bailiff  ot  the  district  of  Montreal  ma;  axsoate  a  writ  ot  execntiou 
from  the  court  in  an  adjoining  district.  DuAnut  t.  Lacombt  it  Tranche- 
monlasae,  13  L.  C  J.  308,  8.  C.  1869. 

462'  Every  written  proceeding  in  thecase  must  be  served 
upon  the  opposite  party,  otherwise  it  is  not  deemed  to  be 
regularly  filed. 

Every  notice  of  inscription  for  bearing  in  law  or  upon 
the  merits  must  be  given  by  serving  a  copy  of  the  inscription 
at  least  one  clear  day  in  term,  and  four  days  in  vacation, 
before  the  day  fixed  for  such  hearing.     Ibid.  a.  184. 

1.  Htid,  on  an  appeal  from  a  judgment  ordering  a  rale  tor  conf niiat< 
par  corpt  aftainat  a  defendant,  who  had  become  volnnlary  guardian  of  the 
things  seized,  that  notice  of  soch  rale  to  the  defendant  ia  not  required  b; 
the  Bole*  of  Practice.     Brookt  v.  Whitxey.  i  L.  C.  J.  279,  Q.  B.  1860 

S.  In  casea  in  the  Cirouil  Conrt  nnder  HO,  copies  of  prelunioar;  ex- 
captjone  mnat  be  served  on  the  plaintiETa  attorney.  Lvthtr  t.  Panoni, 
17  L.  C.  J.  196,  C,  G.  1873. 

3.  When  an  opposition  is  made  by  a  third  p»rty  to  a  seizure,  and  the 
opposition  is  contested  by  the  other  parties  in  the  oaase,  the  defendant 
has  a  right  to  be  notified  of  all  the  proceedings  on  the  opposition,  and  no 
final  judgment  can  be  rendered  maintaining  snch  opposition  anleea  the 
defendant  has  been  called  upon  to  declare  whether  he  intenda  to  oonteet 
it  or  not.  Kelly  and  The  Mayor  el  al.  of  Sarel  v.  La  Baiigiie  du  PewpU,  1 
B.  L.  168,  Q.B.  186S. 

4.  Where  an  o^oaition  ia  being  contested,  the  contestation  itself  mnat 
be  served  on  the  defendant,  bnt  it  is  not  neoeasary  that  it  be  aooompauied 
by  a  writ  of  summona.  Trahan  v.  QmJAott  and  McCaffrey  tt  at.,  6  R.  L. 
690,  8.  C.  1874. 

5.  There  moat  be  a  formal  closing  of  enqalte  before  filing  an  inaoriptioa 
on  the  merits.  Bretnter  v.  Omnd  Tntni  RaUmay  Co.,  a  Legal  News,  S38, 
as  L.  C.  J.  371,  8.  C.  1879.     B.  of  P.  46. 

6.  Notice  given  on  the  11th,  of  a  motion  to  be  preaented  on  the  13th,  is 
insnffloient,  bnt  will  suf&ce  if  the  motion  has  been  oontinned  to  a  later 
day,  the  object  of  the  law  being  that  the  party  ahonld  have  reataooable 
notice.    Banqu*  d'Eochelaga  v.  Uauon,  U.  U  B.  1  8.  C.  69,  S.  C.  1884. 
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7.  An  intervenixig  party  who  claims  payment  from  the  prothontary  of  a 
Bom  of  money  under  a  judgment  in  his  favour,  is  honnd  to  give  notice  to 
all  the  parties  to  the  record  of  his  application  to  the  court  for  such 
moneys.  Gillespie  et  al,  v.  Spragg  et  al.  arid  Hutckifuon  et  oZ.  and  Maitland, 
et  oL  and  Qcirdfm  etal,6  L.  C.  J.  62,  8.  C.  B.  1855. 

8.  Where  application  was  made  to  the  Superior  Court  for  payment  of 
moneys  claimed  by  parties  in  the  case,  notice  must  be  given  to  the  other 
psiiies  interested  of  the  judgment  or  order  pronounced  in  the  case.  Mann 
etal.y  liiank,  8  L.  C.  J.  55,  Q.  B.  1862. 

463*  In  reckoniDg  the  delays  in  matters  of  pleadings  or 
trial,  the  first  day  of  September  is  deemed  to  be  the  next 
day  after  the  ninth  day  of  July  ;  and  no  party  to  a  cause 
can  be  obliged  to  proceed  between  those  two  days,  without 
a  special  order  of  the  court  or  judge.    Art.  24  ante. 

34  Vict.  c.  4,  (Que.) 

4.  "Notwithstanding  Article  463,  any  days  between  the  ninth  of  July, 
and  the  first  of  September  shall  be  reckoned  in  the  delays  of  eight  da^f^ 
iSxed  by  Articles  497  and  500  of  the  said  code." 

1.  When  an  action  is  returned  during  the  long  vacation,  the  1st  Sep- 
tember is  not  to  be  deemed  the  return  day  under  C.  P.  C.  463,  but  is  the 
fint  of  the  four  days  allowed  by  G.  P.  G.  107  for  filing  preliminary  pleas. 
BeaiuoUil  v.  MAhot,  7  Q.  L.  B.  207,  G.  G.  ISSO. 

464*  [^ny  two  or  more  jiulges  residing  in  the  same  dis- 
trict must  sit  at  the  same  time  and  at  the  same  place,  but  in 
separate  apartments^  in  term  or  in  vacation;  and  each  of 
inch  judges  has  the  same  jurisdiction  for  hearing  and  de- 
termining all  cases  and  matters  submitted  to  him,  and  has 
the  same  powers  as  if  he  were  the  only  judge  sitting  at  such 
jiace.]     Ibid,  c.  78,  s.  24. 

40  Vict.,  c.  18,  (Que.) 

5.  Article  464  is  repealed,  and  the  foUowing  substituted  therefor : 
"464.  Two  or  more  judges  of  the  Superior  Gourt  discharging  their 

duties  in  the  same  district,  may,  and  shall,  whenever  the  despatch  of 
busioess  requires  it,  sit  at  the  same  time  and  at  the  same  place,  in 
wparate  apartments,  in  term  or  in  vacation ;  and  each  of  such  judges 
has  jurisdiction  for  hearing  and  determining  aU  cases  and  matters  sub> 
mitted  to  him,  and  has  the  same  powers  as  if  he  were  the  only  judge 
litting  in  such  place." 
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469.  In  the  absence  of  the  judge  from  the  chief-place 

of  any  distnct  in  vacation,  his  duties  may  be  performed  by 
the  protbonotary,  in  cases  of  evident  tteceeeity,  or^rhereby 
delay  a  iright  might  otherwise  be  lost  or  n  wrong  sastained. 

But  no  judgment  or  order  can  be  made  by  the  protbono- 
tary unless  notice  of  the  application  bas  been  given  to  the 
opposite  party,  except  in  cases  by  default,  and  sucb  order 
may  be  afterwards  revised  by  the  court  at  its  neit  sitting, 
or  by  any  judge  present  in  the  district,  provided  the  party 
requiring  the  revision  files  in  the  prothonotary's  office,  on 
or  before  the  third  following  juridical  day,  an  exception 
thereto,  accompanied  by  the  grounds  upon  which  such 
revision  is  demanded. 

The  judgmeat  or  order  of  the  protbonotary  cannot  be 
executed  until  the  delay  for  tiling  such  exception  has 
expired ;  and  after  the  filing  of  the  exception,  the  execution 
of  such  judgment  or  order  remains  suspended  until  the 
decision  of  the  judge.    Ibid.  a.  25. 

36  Vict.  c.  10  (Que.) 

"  T.  Wheoever  at  least  one  jadijs  of  the  Saperior  Canrt  shall  have  his 
domicile  in  the  chef  lieu  of  any  district  the  protbonotary  o(  anoh  district 
sbkll  not,  in  any  Oisa  beraatter,  exercise  any  of  the  jodioial  fanctiODS 
mentioned  in  art.  165  {unUii  tach  judgt  be  ill  or  ab$tnt  froin  Iht  dUlriei, 
40  V.  o.  13,  s.  E,  Que,)" 

1.  On  an  exception  to  the  form  filed  on  the  gronnd  that  the  female 
plaintiff  bad  been  authorized  d  titer  enjiuHce  by  the  deputy  protboniitary 
— Held,  that  as  the  said  authorization  did  not  set  forth  that  it  was  granted 
in  the  absence  of  the  judge  of  the  district,  in  accordance  with  art.  465  of 
the  Code  of  Procedure,  it  was  ultra  virei,  and  the  eioeptjon  wae  main- 
tained. DubJv.  ilatuTitU,  B  R.  L.  247,  S.  C. ;  FiUon  v.  Lacombe,  5  B.  L. 
248.  C.  C.  1871. 

2.  A  depnty  protbonotary  in  the  absence  of  a  judge  baa  no  power  to  fix 
the  amount  of  unliquidated  damages  and  interest  upon  nhioh  to  base  the 
iasoa  of  a  writ  of  capias.     Warthenv.  Holt,  3B.  L.  703,  8.  C.  R.  1872. 

3.  The  protbonotary  of  a  district,  the  judge  of  which  is  bound  by  law 
to  reside  in  another  district,  may  grant  a  petition  without  setting  forth 
the  absence  of  the  judge.  Lynch  t.  Dmtcan  dt  Ihaitaa  v.  Lynch,  IC  L.  C>  i. 
223,  8.  C.  H.  1871. 
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4.  A  depaty  prothonotary  has  power  to  authorize  a  tutor  to  take  up  the 
ijutanee  in  and  prosecute  an  action  en  partage  already  begun  by  the  auteur 
of  the  minor.    Cutting  v.  Jordan,  19  L.  G.  J.  139,  Q.  B.  1875. 

5.  The  derk  of  the  Circuit  Court  cannot  exercise  the  functions  of  the 
judge  of  the  district  even  in  his  absence,  and  when  the  parties  would 
necessarily  suffer  by  delay,  and  where  the  clerk  had  granted  the  petition 
of  the  plaintiff  who  demanded  possession  of  a  horse  he  had  attached  by 
taiiie  revendicatian,  it  was  held,  on  inscription  before  the  judge  in  term 
that  the  clerk's  order  should  be  annulled.  Larose  v.  Larose,  3  B.  L.  83, 
8.  C.  1871. 

6.  An  order  at  the  foot  of  a  petition  signed  by  a  judge  described  in  the 
petition  as  being  in  the  district  will  be  presumed  to  have  been  given  in 
that  district.  A  judge  in  his  district  has  jurisdiction  to  order  the  issuing 
of  a  writ  of  prohibition,  even  though  he  be  not  at  the  Chef-lieu.  Roy  v. 
Frater  etal.,  6  Q.  L.  R.  244,  S.  C.  1877. 

466.  Whenever  the  sberiff  is  interested  or  personally 
concerned  in  any  suit  or  action,  any  writ  which  ought  to 
be  served  by  him,  must  be  addressed  to  and  served  by  the 
coroner  of  the  district.    Ibid.  c.  88,  s.  45 ;  see  art.  74  ante. 

467.  If  the  sheriff  is  also  coroner,  then  the  prothonotary, 
or  bis  deputy,  acts  in  the  place  and  stead  of  the  sheriff,  as 
if  the  writ  had  been  addressed  to  him  personally.  G.  S. 
L.  C.  c.  78,  8.  22. 

48  Vict.  c.  20,  (Que.) 

7^7.  The  following  article  is  added  to  the  said  code  after  artic     467. 

"  467a.  In  cases  of  capias,  attachment  before  judgment,  attachment  for 
rant,  conservatory  attachment  and  in  all  cases  of  urgency,  the  writ  may 
be  issued  outside  office  hours  without  having  judicial  stamps  thereon, 
provided  that  the  amount  of  such  stamps  be  deposited  with  the  officer 
issning  the  writ,  who  is  bound  to  affix  the  stamps  upon  the  fiat  as  soon 
as  possible. 
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468.  Judgment  in  a  suit  which  is  under  advisemeut  can- 
not be  stayed  by  reason  of  the  death  of  the  parties  or  of 
their  attorneys.     Ord.  1667,  tit.  26,  Art.  1. 

[If  any  judge  or  assistant  judge  before  whom  a  case  has 
been  heard  is  appointed  chief-justice  or  judge  of  the  same 
court,  or  chief-justice  or  judge  of  another  court,  or  has  ob- 
tained leave  of  absence,  be  may  render  judgment  as  if  no 
changes  had  taken  place.] 

A.  motion  to  diach&rga  tba  deliUri  should  be  mads  before  the  jadgs 
who  heard  the  oate.     VtlUt  v.  Thifeault,  10  R.  L-  106,  B.  C.  1879. 

460.  In  all  contested  cases,  and  in  those  not  provided 
for  by  articles  69,  90,  91,  92  and  96,  judgment  must  be  ren- 
dered in  open  court.    Ibid.,  art.  5. 

The  court  may,  during  term,  appoint  days  out  of  term  for 
rendering  judgment  in  cases  taken  under  advisement, 

32  Vict.  c.  20,  (Que.) 

1.  "Whenerer  any  jndge  of  the  SnperioT  Conrt,  who  has  heard  a 
oaiue  in  the  said  oonrt,  is  unable  by  reaaoD  of  siokneia,  or  other  rea- 
son, to  render  jodgmeDt  in  the  said  cause  in  person,  he  may  tranemit  the 
draft  of  the  jadgment  oertiOed  bj  bunwU  to  the  prothonotary,  who  ah*U 
be  thereupon  boond  to  record  the  eame,  and  to  read  it  in  open  court  on 
the  next  jnridioal  day  in  term  after  he  shall  have  reoeiTed  saoh  draft ; 
and  the  judgment  shall  then  have  the  same  force  and  effect  as  if  it  had 
bean  pronounced  bj  the  jadge  on  the  day  on  which  it  was  so  read." 


I 
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88  Vict.  c.  8,  (Que.) 

1.  *'  At  any  time,  when  a  judge  "v^o  has  heard  a  oanse  in  the  Superior 
or  in  the  Cironit  Ck>iirtB,  i»  incapable,  on  account  of  iUneee,  absence  or 
other  oause,  of  rendering  judgment  in  penaon,  he  may  transmit  the  draft 
of  the  judgment,  certified  by  him,  to  the  prothonotary  or  to  the  clerk,  as 
the  case  may  be,  with  instruction  to  enregister  such  judgment  and  to  read 
it,  or  to  giTe  communication  of  it  on  demand  to  the  parties  or  their  attor- 
neyB  ad  litem^  on  the  day  previously  fixed  for  that  purpose  by  the  court 
which  shall  have  taken  the  cause  en  d/lib/r/. 

The  prothonotary  or  the  clerk,  on  receiving  the  draft  of  judgment  and 
the  instructions  accompanying  it,  is  obliged  to  conform  to  such  instruc- 
tions ;  and  the  judgment  so  enregistered,  shall  have  the  same  effect  as  if 
it  had  heen  rendered  by  the  judge,  during  the  sitting  of  the  court. 

8.  The  provisions  of  the  preceding  section  shall  take  effect  notwith- 
standing article  1080  of  the  Code  of  Civil  Procedure,  section  1  of  the  Act 
of  this  Province,  82  Vict.,  chap.  20,  and  any  other  provision  of  the  law, 
and  without  prejudice  to  such  article,  section,  or  provision  of  law. 

8.  In  the  abeence  of  the  judge  who  should  preside  over  the  Superior 
or  the  Circuit  Court,  the  prothonotary  or  clerk,  as  the  case  may  be,  may 
adjourn  the  court  from  day  to  day  during  the  term. 

1.  The  oonrte  cannot  adjourn  to  any  day  between  the  9th  of  July  and 
the  Iflt  of  September  for  the  purpose  of  rendering  judgment  in  cases 
heard  and  taken  under  advisement  during  term,  and  art.  469  givee  the 
court  the  right  to  adjourn  only  to  a  day  which  is  not  prohibited  by  art.  1. 
The  Biehdieu  Co,  v.  Andernm,  20  L.  C.  J.  219,  Q.  B.  1876. 

470*  In  cases  inscribed  at  the  same  time  for  proof  and 
hearing,  judgment  may  be  rendered  during  the  days  set  apart 
in  vacation  for  proof  and  hearing  in  such  cases.  G.  S.  L.  G. 
c.  88,  8.  87. 

82  Vict.,  c.  20,  (Que.) 

2.  Article  470  is  hereby  amended  by  adding  the  words  "  and  also  during 
term  and  on  any  day  out  of  term  appointed  by  the  court,  for  rendering 
judgment  in  cases  under  advisement." 

471*  Every  judgment  for  damages  must  contain  a  liqui- 
dation thereof.     Ord.  1667,  tit.  26,  art.  6 ;  G.  P.  0. 128. 

473«  Every  judgment  must  mention  the  cause  of  action, 

and  must  be  susceptible  of  execution. 

18  F.  0. 0.  p. 
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Id  contested  oases  it  must  moreover  contain  a  snmmar; 
statement  of  the  issues  of  lav  and  of  fact  raised  and  decided, 
the  reasons  upon  which  the  decision  is  founded,  and  the 
name  of  the  judge  by  whom  it  was  rendered.  C.  8.  L.  C. 
c.  83,  BB.  89,  110. 

1.  A  jodgment  on  ftn  aeUon  oi  rHntegraadt  wtiiah  doea  not  dcaoribe  the 
property  &fFeat«d  by  tho  jaSgnMiit,  will  bo  revened  in  appe*!  on  acoonnt 
of  vbgaeneM.    Staaud  t.  Qugfi,  8  L.  C.  B.  470,  Q.  B.  ISGS. 

3.  An  error  in  the  d«te  npon  whioh  a  judgment  is  rendered  ia  not  * 
ground  of  nnllity.    Siaid  t.  S^tk,  10  L.  C.  J.  317,  Q.  B.  IseG, 

B.  A  jodgment  is  not  neoewafily  null  beoanse  it  is  not  oonforauble  to 
ftU  the  provisfona  of  axi.  473  oonaeminR  Uie  motvoA.  La  Fabriqat  dt  SU. 
JnUe  de  S.  v.  Paquet,  1  B.  L.  480,  Q.  B.  186B. 

4.  The  jndge  who  renders  the  fln&l  judgment  may  rererse  all  interlocn- 
tory  deoisions  in  the  oaae.    Arther  v.  LortU,  8  Q.  L.  B.  169,  S.  C.  R.  1877. 

47^*  The  judgment  muBt  be  entered  without  delay  in 
the  register  of  the  court,  in  conformity  with  the  draft 
paraphed  by  the  judge. 

1.  Art.  47S  ia  not  so  imperatiye  ■■  to  render  the  judgment  attacked  Ml 
abeolnte  nnllity.     ChJvrier  v.  The  Queen,  1  B.  C.  Bep.  1. 

2.  An  insoriptioD  en  faia  oannot  be  made  against  a  jadgtnent  of  the 
B.  C.  or  of  aoy  oonrt  even  if  the  jndgment  have  been  altered  in  kny 
manner  since  it  was  rendered,  nor  can  any  looh  inscription  ba  mkde 
against  a  copy  ol  such  jodgnient.  Htaly  tt  al.  v.  The  Uaj/or,  ele.,  of 
Moaireal.  17  L.  C.  B.  409,  B.  C.  1867.  See  Ron  v.  PaUgrave,  6  I..  C.  J. 
141,  Q.  B.  1858. 

474.  In  the  case  of  difference  between  the  draft  and  the 
entry  thereof  in  the  raster,  the  draft  is  to  be  followed;  and 
the  court  may,  without  any  formality,  order  the  rectification 
of  the  register. 

1.  The  draft  of  a  jndgment  ■■  puaphed  by  a  jndge  is  the  tme  reoord 
of  saoh  jndgment,  and  oannot  be  oontradioted  by  verbal  evidence  offered 
in  support  of  a  rvqvtU  eivile  attacking  the  correctness  of  the  entriea 
therein,  eo  paraphed  by  the  jndge. 
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A  jodgmeat  so  recorded  cannot  be  set  aside  on  a  reqiiHe  civile  by  an- 
other jndi^  of  the  same  ooort  on  the  ground  of  error  in  such  reoord. 
Carter  r.  MoUon  <t  Holmes,  21  L.  C.  J.  210,  8.  C.  1877 ;  28  L.  G.  J.  60,  9 
R.  L.  620.  Q.  B.  1878.  r     ^ 

3.  Where  rent  due  and  to  aoome  was  demanded,  and  judgment  was 
giten  for  the  part  due,  bat  was  entered  for  the  fall  amoont  demanded, 
and  the  prothonotary  entered  ap  the  proper  judgment  on  another  page, 
iemJMe  that  he  was  not  anthorised  to  do  so  by  Art.  474.  Hardy  ▼.  Seott, 
1  Legal  News,  278,  Q.  B.  1878. 

8.  The  ooort  will  not  interfere  to  change  or  modify  in  any  way  a  final 
judgment  which  has  been  rendered.  Huot  v.  PagJ,  9  L.  C.  R.  226,  S.  G. 
1869. 

L  N(Nr  can  a  judgment  be  changed  or  modified  in  any  way  after  the 
court  has  adjourned.    Bertrand  v.  Beaudry,  9  L.  G  B.  260,  G.  G.  1859. 

5.  When  the  attorney  of  a  party  has  asked  distraction  of  costs,  such 
distraction  follows  as  a  matter  of  course  the  judgment  rendered  in  favour 
of  his  client  for  costs,  although  the  draft  of  judgment  given  to  the  pro- 
thoDotary  do  not  mention  it.  In  such  a  case  the  entry  in  the  margin  of 
the  Register  of  Judgments,  made  subsequent  to  the  enregistration  of  such 
judgment,  of  such  distraction  will  not  be  considered  as  an  alteration' of 
the  judgment.    Moreney  v.  Foumier,  7  Q.  L.  B.  9,  8.  G.  B.  1880.    ■ 

6.  A  vaiianoe  between  a  judgment  on  a  rule  and  the  rule  itself  is  not  a 
groond  lor  setting  it  aside.  Brooke  v.  Whitney,  4  L.  G.  J.  279, 10  L.  G.  B. 
Q.  B.  1860. 

7.  An  interlocutory  judgment  may  be  revised  or  reformed.  Pleridirleath 
V.  MeOilUvray,  8.  B.  470,  K.  B.  1831 ;  TaU  et  al.  v.  Janet  et  aU,  db  i  contra 
1 L.  0.  J.  161,  8.  G.  1857.    Quintal  v.  Boy  et  oi.,  14  L.  C.  J.  67, 8.  G.  1868. 

See  Caeey  v.  Shaw,  8  L.  N.  90,  8.  G.  1880. 

475»  ^Every  judgment  condemning  a  party  to  the  restitu- 
tion of  rents,  issues  and  profits,  must  order  the  liquidation 
thereof;  and  this  is  done  by  experts  if  the  case  requires  it ; 
and  the  party  condemned  is  bound  for  that  purpose  to  pro- 
duce all  accounts  and  documents  shewing  the  receipts,  all 
leases  of  immoveables,  and  a  statement  of  the  cost  of  tilling, 
sowing  and  hapresting  incurred  by  him. 

476*  Unless  it  is  expressly  ordered,  it  is  not  necessary 
to  have  the  judgment  served  on  the  party  condemned. 
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except  jadgmenta  in  recognition  of  hypothecs,  rendered 
against  defendante  having  a  known  domicile  in  theProvince. 
C.  S.  L.  C.  c.  49,  8.  15 ;  c.  83,  a.  114  ;  Ord.  1667,  tit.  27, 
art.  1 ;  26  0«o.  III.  c.  2,  b.  29. 

1.  Signifloktiion  ol  ft  jndgmeiit  is  not  required  where  it  hu  bean  ^ren 
eoHtradieUHremmt.    Sogtrton  v.  Btgin,  8  Bev.  de  L^,  891,  K.  B.  1819. 

477>  [Any  party  may,  on  giving  notice  to  the  opposite 
party,  renounce  either  a  part  only  or  the  whole  of  any  judg- 
ment rendered  in  his  favour,  and  have  such  renunciation 
recorded  by  the  prothonotary ;  and  in  the  latter  case  the 
cause  is  placed  in  the  same  state  it  was  in  before  the  judg- 
ment.] 

1.  Where  the  pitintiff  had  deviated  from  ft  judgment  on  a  demnmr 
obtained  in  ihe  ftbsenoe  ol  dofandftnt'i  oonnaal  tratn.  the  oonrt,  and  the 
oaae  was  ineoribed  for  anotbet  heftrlng,  tbe  oonrt  was  ot  opinion  tbftt,  i» 
jndgmeut  had  onoe  bean  rendered,  there  waa  an  end  of  the  mattei,  and 
the  ineoription  waa  diaoharged.  Clary  et  al.  y.  Clark  tt  ta.,  3  L.  C.  S. 
209,  B.  C.  IBCB. 

3.  Where  there  is  a  manifeat  error  in  a  judgment  and  the  plaintiff  (in 
wboM  tavotu  the  error  was),  desisted,  before  appeal  broo^t,  from  tbe 
beneSt  ot  aooh  error,  and  aerred  notice  thereof  on  the  defendant — Rdd, 
that  the  dMitemeTU  was  good,  and  the  appeal  was  dismtaaad  with  eoeta. 
Brvien  tt  ai.  t.  Wood,  8  L.  0.  J.  63,  Q.  B.  1868. 

B.  Where  one  deaiata  btaa  a  judgment  rendered  in  the  Bnpsriot  Coort, 
and  which  has  bean  inMribed  in  iSTision,  tbe  Conrt  of  Review  will  di>- 
ciharge  the  diUbtrd  and  retnm  the  reeord  to  the  Snperiot  Conrt.  Waird  t. 
Stvhaa,  S  B.  L.  U£,  B.  C.  B.  1671. 

4.  The  attorney  of  one  ot  tbe  parties  in  a  oase,  as  aiuih,  maj  renonnoe 
tbe  whole  or  part  of  <be  judgment  given  in  hia  faTonr,  bnt  mioh  renun- 
oifttion  to  be  valid  must  be  aigned  by  the  party  himaelf  or  by  his  attorney 
ai  hoc.    PrefoMaine  v.  Brown  et  al.,  1  Q,  L,  B.  60.  8.  C.  B.  1875. 

G.  Where  plaintiff  deaiats  after  tbe  insoriptlou  in  BeTiew,  he  will  be 
granted  Acte  thereof  only  on  payment  of  «oats  in  both  oourts.  fioUfuon 
v.  Bover,  3  L.  N.  ISO,  B.  C.  B.  1879. 

5.  A  party  may  deaiat  from  an  interlooutory  judgment  Tendered  in  hia 
favonr,  and  anoh  deeistment  signed  by  the  party  may  be  filed  after  a  peti- 
tion to  appeal  from  anch  judgment  baa  been  granted.  In  auoh  a  oaaa  the 
appeal  will  be  dismisaed  with  ooats  against  tbe  appellant  from  the  filing 
of  the  deaUtment.    Nadeau  v.  Paeaad,  9  B.  L.  618,  Q.  B.  1876. 
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7.  When  by  a  clerical  error  or  otherwise  judgment  is  entered  in  favor  of 
a  party  for  more  than  he  is  entitled  to  have,  each  party  ahoald  imme- 
diately desist  from  that  part  of  the  judgment  in  order  to  avoid  oondem- 
sation  to  costs.    Pr/oo»t  v.  Bourdon,  1  Q.  B.  B.  20,  Q.  B.  1880. 

SECTION  n. 

OF   COSTS. 

47M.  The  losing  party  must  pay  all  costs,  unless  for 
special  reasons  the  court  thinks  proper  to  reduce  them  or 
compensate  them,  or  orders  otherwise. 

Nevertheless,  in  actions  of  damages  for  personal  wrongs, 
if  the  damages  awarded  do  not  exceed  forty  shillings,  ster- 
ling, no  greater  sum  can  he  allowed  for  costs  than  the 
amount  of  such  damages. 

Ord.  1667,  tit.  81,  art.  1 ;  25  Geo.  m.,  c.  2,  s.  4,  C.  S.  L. 
C.  c.  82,  s.  28 ;  C.  P.  C.  180,  131. 

1.  The  plaintifiTs  attorney  cannot  claim  costs  from  the  defendant  for 
any  proceeding  hefore  the  issue  of  the  writ  and  consequently  no  costs 

aiiae  on  the  mere  lodging  of  a  fiat.     WhiU  v.  Foster,  4  B.  L.  665. 

• 

2.  No  costs  can  be  asked  for  an  attomey*s  letter  sent  before  the  oom- 
menoement  of  the  action,  as  it  is  a  voluntary  courtesy,  and  not  a  necesary 
proceeding.  Bowen  v.  Lee,  8  Bev.  de  L6g.  391,  K.  B.  1812  ;  Contra,  Light- 
haU  V.  Jaekttm,  3  L.  N.  37,  S.  C.  1879 ;  MiehaeU  v.  PlinuoU,  27  L.  C.  J. 
29, 6  L.  N.  61,  C.  C.  1882 ;  Leimox  v.  Atiifut,  6  L.  N.  8,  C.  C.  1882 ;  Heraax 
▼.  CUmaU,  10  B.  L.  589,  C.  C.  1880 ;  bat  see  Qervais  v.  D«fu«,  8  L.  N.  87, 
O.  C.  1680 ;  and  OtUmet  ▼.  Gravel,  7  L.  N.  883.  C.  G.  1884. 

3.  The  defendant  who  tenders  the  principal  and  interest  claimed,  after 
iwoe  of  a  writ  of  summons,  bnt  before  service,  is  still  liable  for  the  costs 
inearred.    Bouekier  y.  Lemoine  et  ah,  4  L.  G.  J.  300,  B.  G.  1860. 

4.  Where  the  parties  have  settled  the  action  before  return,  the  attorney 
for  the  plaintiff  cannot  recover  his  costs  against  the  defendant  who  was 
^  to  believe  proceedings  were  ended.  Watkint  et  al.  v.  Denman,  4  B.  L. 
588,  C.  0. 1872. 

5.  Where  an  action  was  settled  as  to  the  principal  only  and  defendant 
Afterwards  neglected  to  pay  the  costs— if «/(2,  that  the  action  might  be  re- 
turned into  court  and  proceeded  with  for  the  costs  only.  Darche  et  oZ.  v. 
Bdm  dt  Debue,  1 L.  C.  B.  238,  S.  C.  1851 ;  Qagtion  v.  McLeuh,  3  Bev.  de 
L6g.  393,  E.  B.  1821. 
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6.  Wbere  tbe  parties  bftd  Nttled  the  o««e  afier  the  return  of  the  octioa 
without  ttie  knowledge  of  the  pluntifTa  attorney — Held,  that  tbe  l&tter 
was  entitled  to  prooaed  to  judgment  for  hia  coats.  CharUboii  v.  CouJombe, 
7  L.  C.  3.  800,  B.  C.  1863 ;  Williamt  v.  Montrait,  1  Legal  News,  889,  B.  C. 

187B. 

7.  But  held,  that  where  the  partiea  have  Battled  the  suit  between  them- 
■elvea  the  attome;  cannot  oontinne  it  for  ooata  altboogh  he  have  prayed 
distraction  thereof  in  hia  daolaratioa,  La/aille  v.  La/ailU,  14  L.  C.  3. 
362,  B.  C.  B.  1B69;  The  Qtiebee  Bank  v.  Paquet,  13  L.  C.  J.  123,  S.  C.  R. 
IB69  ;  CatUmgu^y.  Perrin  el  al.,  14  L.  C.  1.  601,  S.  C.  1670. 

B.  Where  tlie  plaintiff  oompromiaee  with  the  defendant,  tbe  Ifttter 
agraeing  to  p»y,ooata,  the  plaintiff  cannot  enter  his  action  for  the  coeta, 
nor  doea  tbe  demand  for  distraction  of  ooata  in  the  oonolnaion  of  the 
plaintiff's  deolaration  take  away  from  bim  tbe  right  to  oompromise. 
B/bertv.  La  Fabrique  St.  Jean,  13  L.  C.  B.  66,  Q.  B.  1861. 

9.  When  plaintifTs  attorney  has  by  the  oonclonons  of  hia  declaration 
demanded  distraction  of  ooata.  and  plaintifTs  demand  is  snbattuitially 
proved,  a  settlement  between  the  parties  without  the  attorney's  ooneant 
by  which  »  sum  of  money  is  paid  by  defendant  to  plaintiff  and  tbe  latter 
abandons  his  aotion.  does  not  deprive  tbe  attorney  of  bia  right  tc  obtain 
JDdgment  for  costs  against  defendant.     Laplatue  v.  LaplanU,  S  L.  N.  380, 

s.  c.ise4. 

10.  The  partiea  before  the  oaae  was  returned  into  oonrt  came  to  a  aet- 
tlement  which  did  not  provide  tor  tbe  payment  of  tbe  plaintiff'a  ooata  by 
the  ^efgjidanti  althongh  tbe  declaration  prayed  for  distraction  thereof. 
Held, .  that  tbe  plaintiff 'a  attorney  oonld  not  oontinne  the  case  for  his 
costs.     Carrier  v.  CoU.  6  Q.  L.  B.  297,  S.  C.  B.  IBSO. 

11.  Where  after  issue  joined  tbe  pliuntifl  agreed  to  diaoontinne  hi> 
aotion  on  payment  of  fSOO,  each  party  paying  bia  own  coatfl,  and  the 
defendajit,  by  permission  ol  the  court,  pleaded  the  agreement,  the  plain- 
tiff was  not  allowed  to  answer  that  the  aettlement  was  frandnlent  and 
intended  to  deprive  bis  attorneys  of  their  costs.  Oo$telin  v.  Oouelin  <t 
Mongeati,  5  L.  N.  878,  B.  C.  1882. 

See  Montrait  v.  Williajiu,  24  L.  C.  J.  144,  3  L.  N.  3,  10  Q.  B.  1879. 

13.  An  attorney  who  has  obtained  distraction  of  ooata  in  the  oonrt 
below  cannot  intervene  in  appeal  to  protect  his  rights  against  a  trusac- 
tion,b«tween  the  parties,  nnless  he  alleges  fraad,  or  that  bia  rights  ore 
jeppanJiEsd.by  tbe  insolvency  of  bis  olient.  McCord  v.  MeCord,  S  Q.  B.  R. 
867,  Q.B.  1883. 

IS.  A'demand  for  distraction  of  coats  in  the  pleadings  before  the  inte- 
rior court  entitles  the  attorney  to  distrMtion  thereof  in  Beview  withont  & 
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nnewal  of  the  demand.    Moreney  v.  Foumier,  7  Q.  L.  B.  9,  8.  C.  B.  1880. 

See  art.  474,  No.  5,  antft. 

14.  The  rendering  of  an  aooonnt  a  Vamiable  which  has  not  heen 
aooepted,  does  not  relieve  the  rendant  eompte  from  the  obligation  of  for- 
oiflhing  an  acooonting  en  jtuticet  bat  he  will  not  be  condemned  to  pay 
ooflto.    Muldoon  et  al,  v.  Dunne  et  td.,  7  L.  N.  239,  S.  G.  1884. 

15.  A  shipper  had  taken  ont  a  writ  of  attachment  in  revendioation 
a^inst  the  master  of  a  yeesel  in  oonseqnence  of  hie  refusal  to  sign  biUs 
of  lading  for  the  goods  shipped,  and  the  defendant  thereapon  signed  and 
delivered  the  bills  of  lading  bat  refused  to  pay  costs— He/d,  that  the 
plaintiff  had  a  right  to  return  the  action  and  proceed  to  judgment  for 
his  oosts.  MeCvUoeh  et  al.  y.  Hatfield,  7  L.  G.  J.  229  and  18  L.  G.  B.  821, 
Q.  B.  18». 

16.  Where  certain  costs  under  a  writ  of  contrainU  par  carpA  had  been 
overlooked—HeZct,  that  that  did  not  free  the  debtor  from  the  obligation 
of  paying  them  when  demanded.  Btauchtne  v.  Pacaud,  13  L.  G.  J.  135, 
C.  G.  1869. 

17.  Where  to  an  execution  for  debt,  interest,  and  costs,  an  opposition 
is  filed  under  which  it  is  proved  that  the  costs  were  paid  before  seizure, 
the  defendant  is  entitled  to  costs  on  his  opposition.  Bethelot  v.  Lalonde 
^  Lalonde,  14  L.  G.  J.  28,  G.  G.  1869. 

18.  The  plaintiff  who  sues  in  forma  pavperie  may  recover  costs.  Oiroux 
T.  Menard,  8  Bev.  de  Ldg.  891,  K.  B.  1819. 

19.  An  attorney  prosecuting  in  his  own  action  for  oosts  due  in  a  former 
oaiue  cannot  have  judgment  for  costs.  He  is  entitled  to  the  amount  of 
his  disbursements,  and  no  more.  VaUien  v.  Duhamel,  3  Bev.  de  L^.  892 
K.  B.  1819. 

90.  An  attorney  conducting  his  own  case  is  entitled  to  the  usual  fees. 
(hin  ▼.  Brotm,  11  L.  G.  J.  141, 17  L.  G.  B.  88,  14  L.  G.  B.  218.  2  L.  G. 
L.  J.  222,  P.  C.  1866. 

21.  Where  a  case  has  been  inscribed  in  review,  and  after  hearing  it  has 
heen  diicoyered  that  it  is  not  susceptible  of  revision,  and  the  court  has 
therefore  no  jurisdiction,  the  party  inscribing  must  pay  costs.  Beeket  v. 
Bmdlie,  14  L.  G.  J.  64,  8.  G.  B.  1868.    * 

22.  In  a  case  before  the  Circuit  Court — Held,  that  where  the  case  is 
within  the  jurisdiction  of  the  Commissioners*  Court,  the  Circuit  Court, 
upon  confession  of  judgment  by  the  defendant,  would  only  render  judg- 
ment for  oosts  of  the  Commissioner's  Court,  particularly  if  there  exist 
and  be  in  operation  such  a  court  in  the  township  wherein  the  defendant 
nodes.    Paeaud  v.  St,  Hilaire,  16  L.  C.  B.  211,  C.  C.  1865. 


280  OF  COBTB,  &BT.  478. 

38.  Wbere  b  defendaat  hu  pletddd  in  a  case  b.»  it  it  were  »□  sppeaJ- 
&ble  one,  he  moat  be  held  to  have  waiyed  an;  objection  to  the  (onn  of  ths 
action,  and  miut  pay  costs  as  thongh  it  were  appealable.  La  Corjxiratio* 
de  la  poTvim  de  St.  Aim^v.  Cotnoir,  1  R.  L.  666,  C.  C.  1868. 

34.  On  the  oonteatatiou  of  the  garoiBhee's  deolaration — Held,  that, 
where  the  declaration  doea  not  full;  discIoBe  the  facta  of  the  oaae,  the 
garmshee  mart  pa;  the  ooets  of  the  contestation.  Macfarlane  v.  Delult 
and  Maekeniit,  3  L.  C.  J.  163,  S.  C.  1S59. 

36.  In  eji  action  of  damages  arising  ont  of  an  accident  where  each  side 
B  to  blame,  each  will  pay  his  own  oosts.  Ware  v.  Canity,  5  B.  L.  238,  S. 
C.  1873. 

36.  In  an  action  foi  damages  tor  £5,000,  the  Coort  of  Appeal  reversed 
the  jadgment  of  the  oourt  below  and  granted  plaintiff  £3  10b.  and  ooeta. 
The  prothonotary  taxed  the  costs  as  of  a  first  class  action  in  the  Superior 
Court.  On  motion  by  defendant  to  revise — Held,  that  the  coart  would 
look  at  the  langnage  of  the  judgment  of  the  Coart  of  Appeal  to  aaoertain 
the  class  of  oosts  awarded,  and  in  this  oaee  the  plaintifl  was  only  entitled 
to  coBta  aa  in  an  action  for  £2  10b.  in  the  Circnit  Conrt.  Ktrr  v.  Gugy,  10 
Ij.  C.  B.  476,  B.  G.  1860. 

37.  In  an  action  on  aBBnmpsit,  where  an  expertiit  waa  ordered — Held, 
that  the  costs  of  such  experlite  were  in  the  discretion  of  the  oonrt,  and 
that  they  wonld  be  divided,  where  the  report  has  the  effect  of  materially 
redncing  the  plaintiff's  demand.  Gardner  v.  McDonald,  3  L.  C.  J.  308,  8. 
C.  1668. 

38.  And  where  the  plaintiff  b;  her  action  claimed  oertain  sharee  of 
stock,  as  belonging  to  her  first  hnsband,  in  the  estate  of  the  defendant, 
and  the  defendant  pleaded  that,  at  the  time  of  the  marriage  of  the  plain- 
tiff with  her  first  bnsband,  the  latter  waa  already  married  to  a  person  in 
England  then  still  living,  and  a  commission  rogatoire  issned  to  eatabliBh 
the  facta  of  ancb  marriage — Held,  that  the  oosts  mnat  be  paid  by  the 
plaintiff,  inasmnoh  as  theae  facta  should  have  been  admitted  by  her. 
CatheaH  v.  Tht  Union  Building  Society,  16  L.  C.  R.  467,  8.  C.  1864. 

39.  Where  a  report  of  collocation,  made  according  to  a  registrar's  ov. 
tifloata,  waa  contested,  and  the  oonteetation  was  maintained^ffcU,  that 
the  party  over-collocated  wonld  have  to  pa;  the  costs  of  the  conteatatioa, 
noleas  he  had  filed  a  remittitur  fo^tha  amonnt  ovei -collocated.  Maroit  v. 
Bermer  rf  Larij^ere,  13  L.  C.  E.  174,  8.  C.  1861. 

80.  A  party  erroneonsly  collocated  mnat  pa;  the  oosta  of  the  oontea. 
tation  of  such  collocation,  although  on  receiving  it  he  immediately  give 
notice  of  acquiescing  in  it,  with  a  consent  that  judgment  sbonld  be  given 
as  demanded  in  the  contestation,  bnt  without  costs.  Adatru  v.  Hunter 
and  Evani  and  MeKemU,  11  L.  C  .B.  172,  8.  C.  1861. 
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31.  Where  a  person  has  been  collocated  for  a  portion  of  the  amount 
which  he  claimed  by  his  opposition,  and  the  collocation  is  contested, 
the  costs  will  be  the  same  as  if  the  opposition  itself  had  been  contested. 
Doutre  v.  Go$$eUn  db  Gabouriault,  7  L.  C.  J.  290,  8.  C.  1863. 

82.  And  the  class  of  costs  in  snch  cases  must  be  governed,  not  by  the 
amonnt  of  the  collocation,  but  by  the  amoant  of  the  claim.    Ibid, 

33.  And  the  opposant  mnst  be  considered  as  plaintiff,  and  the  contestant 
as  defendant,  in  order  to  determine  the  costs  due  to  each  party.    Ibid, 

34.  Where  two  hypothecary  creditors  had  been  collocated  in  a  report  of 
distribution,  in  accordance  with  the  registrar's  certificate,  and  it  was  dis- 
covered that  they  had  been  paid  their  respective  claims  some  time  pre- 
vioasly — Held,  on  the  contestation  by  two  interested  parties  of  snch 
ooUocations,  where  the  creditors  in  question  admitted  the  payment  of  their 
daims,  that  the  costs  should  be  divided  between  the  two  parties  contest- 
ing in  equal  shares,  but  that  the  costs  of  one  contestation  should  be 
allowed.     Coumoyer  v.  Plante  et  al.,  1  B.  L.  38,  8.  C.  1868. 

35.  A  hypothecary  creditor  who  has  been  collocated  for  more  than 
remains  due  to  him,  the  balance  having  been  paid  by  a  previous  judg- 
ment of  distribution,  cannot  be  held  for  the  costs  of  the  contestation  of 
such  collocation,  if  he  have  filed  with  the  prothonotary  after  contestation 
a  declaration  of  the  am,ount  so  remaining  due. — Globensky  v.  Dcunut,  dt 
Mareau  ▼.  Globensky,  2  B.  L.  608, 1870. 

36.  A  judgment  setting  aside  the  verdict  of  a  jury,  and  condemning  the 
respondent  to  pay  the  costs  incurred  in  the  court  below,  includes  also  the 
ooets  of  the  trial  by  jury,  and  not  only  the  costs  upon  the  motion  for  set- 
ting aside  such  verdict.    Ouimet  et  al,  v.  Papin,  9  L.  C.  B.  268,  Q.  B.  1869. 

37.  On  a  contestation  concerning  the  costs  of  a  jury  trial  where  the 
verdict  of  the  jury  had  been  set  aside  and  a  new  trial  granted  in  appeal, 
though  refused  in  the  court  below — Held^  that  the  party  who  succeeded 
in  the  first  place,  and  in  whose  favour  the  verdict  of  the  jury  was  render- 
ed, is  not,  according  to  the  practice  of  the  courts,  liable  for  the  costs  of 
the  trial.    Beaudry  v.  Papin  dt  Papin,  8  L.  G.  J.  46,  8.  G.  1857. 

88.  Where  a  defendant  en  garantie  confesses  judgment  for  a  portion 
only  of  the  principal  demand,  and  contests  the  principal  action  as  regards 
the  balance,  and  judgment  is  rendered  for  the  amount  confessed,  the 
defendant  must  nevertheless  pay  all  the  costs  of  both  demands,  including 
those  of  contestation,  and  that  according  to  the  conclusions  of  the  princi- 
pal demand.  Mongenais  v.  Pilon  db  PiUm  v.  Brasseur,  9  L.  G.  J.  88,  8.  G. 
1864. 

39.  When  a  plaintiff  recovers  no  more  than  is  paid  into  court,  and 
the  sum  so  paid  in  was  tendered  before  the  action  was  instituted,  the 
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aotion  miut  bo  diBmisMd  with  oo«li  Agftiiut  the  plftiutiS.  WoodringUM 
V.  Taylor,  5  Tlev.  de  Lig.  393,  K.  B.  1830. 

40.  Whera  action  has  beeo  brought  a|{amBt  a  municipal  corponttioii 
aUkokiiig  one  of  it*  resolntioiu,  the  oonrt  oumot  ooademn  the  oounaillon 
who  pMMd  moh  resolntion  to  pay  the  ooate,  nnlew  they  have  b«en  made 
parties  to  the  oaae.  The  Atlarnes  QeTural  t.  The  CorponUUm  of  IbeniiU, 
6  R.  L.  241,  S.  C.  1874. 

41.  The  oosts  on  »  petition  to  ut  aside  a  moiiic!p»I  by-law  ahonld  be 
ttuced  aa  in  a  firBt-olaaa  non-appealable  oaae  in  the  Cironit  Court.  Bowr- 
bonnaig  et  al.  v.  The  Corporation  of  the  CoutUy  of  Soulangee,  17  L.  C.  J.  69, 
C.  C.  1873. 

43.  A  reT«un«  inipeotor  aaing  in  the  Qneen'i  name  for  penalties  ia  not 
liable  tor  ooate.     Hague  exp.  v.  ifitm^,  S  L.  O.  B.  387,  S.  O.  185B. 

45.  In  rendering  judgment  in  a  oaose  brongbt  before  the  ooort  on 
certiorari — Htld,  that  ooeta  would  not  be  granted  against  a  public  ofBoer 
who  prosecutes  in  pursuance  of  hie  duty.  DeBeai^eu  exp.,  1  L.  C.  3.  IS, 
8.  C.  1B6G. 

44.  And  on  an  application  for  eertioTari  trom  a  oonviotion  onder  the 
lioenie  \Kvi~Held,  that  no  ooets  would  be  given  against  the  collector  of 
inland  revenue  prosecuting  in  the  exeontiou  of  a  pnblio  daty.  Slack  exp. 
v.  Btllcmare,  7  L.  C.  J.  8,  8.  a  1863;  84  Vict.  cap.  3.  seo.  87  {Que.) 

46.  Where  a  writ  of  prohibition  wne  maintained  against  the  oolleotor 
of  inland  revenue,  It  was  without  oosts  as  being  a  public  olfioer.  Dtibord 
Y.  Boivin,  14  L.  C.  J.  303,  S.  C.  1866. 

48.  A  curator  to  the  estate  ol  an  absentee,  who  defends  and  contest* 
Ml  action  against  snoh  estate,  is  personally  liable  for  the  costs  of  the 
action.     WhitTug  v.  Brewtter,  4  h.  C.  3.  398,  8.  C.  1666. 

47.  And  where  action  vras  brought  by  a  onrator  U>  an  abeentee,  In  his 
quaUty  as  suoh,  and  the  action  was  dismissed  as  unfounded  in  law — 
Held,  that  the  oarator  was  personally  liable  for  the  ooets.  St.  Jaeqaet  v. 
Parent,  2  R.  L.  9S,  C.  C.  18C8. 

48.  Defendants  who  have  pleaded  separately  to  a  joint  and  several 
action  may  be  jointly  and  severally  condemned  in  costs.  Perkint  f, 
Leclaire  et  al.,  7  L.  C.  J.  78,  C.  C.  1866. 

49.  The  endorser  of  a  pioniissory  note,  though  sned  with  the  maker,  is 
not  liable  to  the  ooste  inourred  by  the  maker  on  an  ezoeption  to  the  form, 
where  he  has  pleaded  separately,  Boueher  y.  Lalcvr  et  al.,  6  L.  C.  J.  36S, 
Q.  B.  1869. 
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50.  The  parties  to  a  suit  are  not  jointly  and  severally  bound  to  the  pay- 
ment of  the  costs  of  an  expertise  ordered  at  the  instance  of  one  of  the 
parties.  Brawn  v.  Wallace,  5  L.  C.  J.  60,  Q.  B.  1860 ;  see  No.  27  and  Art. 
344  snpra. 

51.  Where  several  persons  have  been  condemned  to  pay  different  sums 
of  money  individually  as  damages,  they  are  liable  for  the  costs  jointly 
and  severally.    Oenier  v.  Woodman  et  al,,  18  L.  C.  J.,  201,  S.  G.  1868. 

52.  The  Court  of  Beview  cannot  afford  relief  against  the  oondenmation 
for  costs  in  the  court  below.  Macdonald  et  al,  v.  MoUeur,  18  L.  G.  J.  189, 
8.  G.  R.  1868. 

58.  A  defendant  who  succeeds  in  review  in  obtaining  a  reversal  of  a 
oonsiderable  part  of  the  judgment  complained  of,  may,  nevertheless,  be 
oondenmed  to  pay  the  costs  in  review.  Lynch  v.  Bertrand,  18  L.  G.  J. 
189,  8.  G.  B  1869. 

54.  The  Gourt  of  Beview  will  not  give  costs  to  parties  who  seek  to 
rectify  a  trifling  error  which  had  already  been  rectified  by  retraxit, 
Souliere  v.  Heron,  1  Legal  News,  87,  8.  G.  B.  1878. 

55.  The  adjudication  as  to  costs  is  entirely  in  the  discretion  of  the  court 
except  in  such  oases  as  are  specially  provided  for  by  statute. 

The  Court  of  Queen's  Bench  in  appeal  will  not  as  a  general  rule  inter- 
fere with  the  award  of  costs  by  the  Inferior  Court,  and  where  a  judgment 
is  confirmed  as  to  the  dispositif,  the  appellant  may  be  oondenmed  to 
pay  costs  on  the  appeal,  through  the  judgment  appealed  from  was  based 
on  erroneous  grounds.  McLanaghan  v.  St.  Ann*t  Mu.  Bdg,  So.,  8  L.  N.  61, 
24  L.  G.  J.  162,  Q.  B.  1880. 

56.  Costs  will  be  given  against  a  party  who  succeeds  in  review  and  in 
the  Superior  Court  on  a  technicality,  if  fraud  is  proved  against  him. 
BUmin  v.  Langelier  A  LangeUer,  8  Q.  L.  B.  272,  8.  C.  B.  1877. 

57.  In  an  action  en  homage,  if  the  defendant  deny  the  plaintiff's  right 
of  action,  he  must  be  condemned  to  pay  costs.  Weymeu  et  aL  v.  Cook,  2 
L.  C.  B.  486,  Q.  B.  1852. 

58.  In  an  action  en  homage,  where  the  defendant  pleads  that  he  had 
been  always  ready  to  have  the  boundaries  established,  and  prays  acte  of 
his  willingness  to  do  so,  and  prays  also  that  plaintifiTs  action  may  be  dis- 
missed with  costs,  the  defendant  wiU  be  condemned  to  pay  the  costs  of 
the  suit,  although  the  costs  of  the  homage  be  divided.  Dantereau  et  al  v. 
PHv/,  1  ti.  G.  J.  288,  8.  G.  1857. 

59.  But  where  in  another  action  of  homage  the  defendant  pleaded  that 
he  had  no  previous  notice,  and  that  he  had  always  been  ready  to  have  the 
boundaries  in  question  established,  the  plaintiff  was  held  liable  for  the 
costs  of  the  action.    Slack  v.  Short,  2  L.  C.  J.  81,  Q.  B.  1857. 
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60.  Bat  where  in  a  later  oBse  the  dafendant  prayed  for  the  dj 
the  action,  while  offeritig  to  re-eetablish  the  old  bonndariea,  be  waa  oon- 
demned  in  coeta.  Thibault  j.  LavalUi,  6  B.  L.  30,  B.  C.  1874;  Patemudt 
V.  Charrm,  17  L.  C.  J.  85. 

61.  All  ooeta  of  edit  rendered  neoeeury  by  the  pretenBione  of  a  partj 
in  a  suit  tor  boundary  Bbonld  be  charged  againet  him  tboogb  be  ma;  not 
have  refnsed  a  boundary,  and  may  not  have  pleaded  to  the  snit.  The 
ooBte  of  expertiie  and  bounding  are  tbe  only  ones  which  Bbonld  be  divided. 
Itoy  V.  a^gmm,  7  Q.  L.  B.  207,  B.  C.  R.  1881. 

63.  Tbe  oo«ti  in  a  aiiit  tor  a  boundary  must  be  home  by  the  party  who 
bae  refnead  an  amicable  dehmitation,  or  who  baa  rendered  a  settlemeat 
impossible  by  urging  pretentions  which  tbe  oonrt  rejects.  Bilanger  v. 
Giroux,  9  Q.  L.  B.  249, 8.  C.  1683. 

63.  The  ooats  of  an  action  en  garaTttU  will  be  given  against  a  plaintiff 
sDing  before  the  expiry  of  the  delay  of  payment,  when  the  defendant  c«lls 
in  his  garant  formel.  Aylwin  v.  Judah  and  Judah  v.  Holland,  7  Ii.  C.  B. 
138,  S.  C.  1867. 

64.  Where  tbe  heirs  to  a  sncoession  ware  allowed  to  ranonnoe  on  tbe 
day  flxed  for  the  bearing  of  an  action  agiunat  them — Held,  that  the  plain- 
tiff was  entitled  to  ooeta  np  to  tbe  time  ot  ranonoiation.  liuUaUand  v. 
Ualpin  et  ai.  5  B.  L.  184  <fe  17  L.  C.  J.  SIS,  8.  C.  1873. 

65.  Where  to  an  action  for  the  balance  of  tbe  price  of  sale  of  an  im- 
moveable, the  defendant  pleaded  fear  of  eviction,  and  tbe  plaintiff  waa 
ordered  to  give  secnrity  before  payment  of  snch  balance,  oosts  were  given 
against  the  plaintiff.    Benaie  v.  Madore,  7  L.  G.  J.  S3,  8.  C.  1863. 

66.  In  a  case  where  the  defendant  had  pleaded  his  right  to  saonrity 
against  trouble,  etc.,  and  the  plaintiff  with  his  answer  filed  dischargee 
dnly  registered  of  the  mortgages  complained  of,  he  was  granted  full  costs 
ot  the  contestation.  T/trtau  t.  Bottvier,  16  L.  C.  B.  76,  8.  C.  A  8,  C.  B. 
1868. 

67.  And  in  a  similar  case  where  the  defendant  set  up  troabla  by  mort- 
gages r^stered  against  the  immovable,  some  of  which  were  diacbarged 
after  the  filing  of  the  plea — ff^Id,  that  the  plaintiff  wonld  obtain  judgment 
for  the  amount  dne,  with  ootts  up  to  the  filing  of  the  plea,  and  that  oosta 
after  tbe  filing  of  the  plea  would  be  granted  to  defendant.  CotUtte  v. 
Damereaii,  IE  L.  C.  B.  8S,  S.  C.  1S64. 

68.  Where  the  defendant  was  sned  tor  an  instalment  of  tbe  pnrobase 
money  of  an  immoveable,  and  pleaded  right  to  security  against  mort- 
gages, etc. — Held,  that  the  plaintiff  should  pay  costs.  Bruruau  v.  Robert, 
6  L.  C.  J.  247,  S.  C-  1663. 
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69.  Where  the  defendant  pleads  trouble  to  an  action  for  instalmente  of 
porohaBe  money,  and  offers  to  pay  on  secnrity  being  giTen»  the  plaintiff 
should  be  oondemned  to  pay  the  costs  of  contestation.  McDonald  et  al,  v. 
MoUeitr  et  al.,  1  L.  C.  L.  J.  108,  8.  C.  B.  1865. 

70.  Where  a  person  sold  through  an  agent  to  one  who  had  reason  to  be- 
lieve that  the  agent  was  acting  for  himself,  and  afterwards  brought  action 
for  the  price  of  mAe^Held,  that  he  would  get  judgment  only  for  the  debt, 
and  the  costs  would  go  against  him.  Lahellev.  Fatrit,  i  B.  L.  680,  G.  C. 
1873. 

71.  The  Crown  does  not  receive  or  pay  costs.  Chandler  v.  The  Attorney- 
Qeneral,  8  Bev.  de  L6g,  871,  E.  B.  1885. 

72.  A  surety  cannot  be  called  upon  to  pay  costs  of  an  action  against 
the  principal  debtor  where  he  has  not  been  notified  of  the  action.  Nye  v. 
Uaacton,  6  L.  C.  J.  117,  C.  G.  1861. 

78.  In  an  action  of  damages  before  a  jury,  where  a  verdict  had  been 
returned  for  the  plaintiff  for  an  amount  under  forty  shillings  sterling, 
and  cosits  were  awarded  generally — Held,  conffrming  judgment  of  court 
below,  that  the  judgment  for  costs  would  be  interpreted  as  meaning  a 
sum  equal  to  that  awarded  by  the  jury  for  damages.  Leduc  v.  Busseau, 
1.  L.  C.  J.  191,  Q.  B.  1867. 

74.  And  in  another  otMe—Held,  that  in  an  action  of  damages  for  per- 
sonal wrong,  instituted  in  the  Superior  Court,  where  judgment  is  render- 
ed for  £10  and  costs,  the  costs  are  taxed  as  in  a  judgment  for  that 
amount  in  the  Gircuit  Gourt.  WiUon  v.  Morrii  d  Ravaria,  1  L.  C.  J.  266, 
8.  C.  1857. 

75.  In  an  action  of  damages  for  libel  where  a  verdict  was  rendered  for 
1100,  and  a  question  as  to  costs  arose — Held,  that  the  amount  of  dam- 
ages given,  even  where  it  exceeded  f prty  shillings  sterling,  regulated  the 
class  of  action  as  to  costs,  if  the  judgment  of  the  court  ratifying  the 
verdict  have  not  otherwise  fixed  it.  DesauUea  v.  TacJi/,  8  L.  C.  J.  842,  S. 
G.1864. 

76.  But  where,  as  in  the  above  case,  the  costs,  under  that  rule,  were 
zeducible  to  the  tariff  of  a  Gircuit  Gourt  action — Held,  that  the  disburse- 
ments necessary  for  a  trial  by  jury  would  be  allowed  to  the  plaintiff.   Ibid. 

77.  And  where  the  court  awarded  damages  to  the  ^xtent  of  96  only — 
Held,  that  no  greater  amount  than  95  for  costs  could  be  allowed.  Warner 
et  al,  V.  Eolf,  17  L.  G.  J.  292,  8.  G.  B.  1873. 

78.  In  an  action  for  damages  for  personal  wrongs,  where  judgment  was 
rendered  for  one  dollar  and  costs,  the  costs  should  be  taxed  at  one  dollar. 
Laarenee  v.  Hubert,  12  B.  L.  109,  8.  G.  1882. 
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79.  In  ui  aotion  of  ejectment,  where  DO  mtit  is  doe,  the  ooste  will  be 
taxed  ftccording  to  the  unonnt  of  the  annobl  rent,  Smith  t.  Noad,  1  L. 
C.  L.  J.  67,  B.  C.  B.  A  a  L.  C.  L.  J.  69,  Q.  B.  1866. 

80.  Where  two  deIend»Dts  join  in  ttn  ftolion  of  treapua,  if  one  be  h- 
qnitl«d,  he  ie  entitled  to  hie  ooets  agkinst  the  plaintiff,  notwithstMiding 
that  his  oo-detendttot  be  tonnd  guilty.  Hendenony.  Tham^maitTluimfoiL, 
S  Iter,  de  Ltg.  893,  E.  B.  1817. 

81.  A  party  who  hoa  failed  npon  all  the  taots  which  were  the  Bnbjeot  of  - 
the  enqoAte,  will  b«  ooudeauied  to  pay  the  ooet*  ot  enqadte  thooKh  mo- 
oeding  in  obtaining  jadgment.  Filiatrtault  v.  Elit,  H.  L.  B.,  1  B.  C.  66 ; 
7  L.  N.  S7S,  B.  C.  B.  1884. 

83.  An  oppoBOot  tf/ln  dt  eUttraire  oloiming  leal  estate  under  on  nnregU- 
tered  title  (at  the  time  of  seixiiM)  eamiot  get  ooata  ot  oppoeition  ogoinat 
plMDtiS.    JioTuU  V.  Bounma,  7  Q.  L.  B.  803,  8.  C.  1881. 

479.  Coats  are  taxed  by  the  protbonotary  upon  prodac- 
tioD  of  a  bill  thereof,  and  according  to  the  tariffs  in  force, 
and  if  the  amount  awarded  by  the  judgment  is  such  that  it 
might  have  been  recovered  before  an  inferior  court,  the 
plaintiff  is  entitled  to  such  costs  only  as  would  have  been 
allowed  in  such  inferior  court,  unless  the  court  otherwise 
orders ;  such  taxation  may,  within  six  months,  be  submitted 
for  the  revision  of  a  judge  after  the  adverse  party  has  re- 
ceived such  notice  as  the  judge  may  deem  sufficient. 

Neither  the  application  for  revisioii,  however,  nor  the 
delay  allowed  for  such  revision,  can  suspend  the  execution 
of  the  judgment ;  saving  the  debtor's  recourse  in  the  event 
of  the  amount  being  levied  or  paid  before  such  revision. 
Ord.  1667,  tit.  81,  art.  1 ;  26  Geo.  III.,  e.  2,  b.  4 ;  C.  S.  L.  C. 
c.  82,  8.  23  ;  C.  P.  C.  180-131. 

1.  An  attorney  ad  litent  to  be  entitled  U 
mente  from  bis  own  client  need  not  prodnc 
T.  Titta,  1  L.  C.  R.  403,  Q.  B.  1861. 

3.  The  Conrt  ol  Beview  baa  no  iariadiation  to  review  the  taxation  of  a 
bill  ot  ooatB  in  revision.  BelUuU  v.  Lyvmn  et  al..  14  L.  0.  J.  137,  B.  C.  B. 
1870.    Ryan  v.  BevUn,  31  L.  C.  J.  36,  8.  C.  B.  1876. 

3.  Where  the  Superior  Conrt  diamiued  the  plaintifPa  action,  but  with- 
ont  ai»\»^Utld,  that  the  Court  would  not  interfere  in  a  mere  matter  of 
ooats.    O'HaUaran  v.  Swttt,  16  L.  C.  J.,  318,  B.  C.  B.  1873. 
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4.  Where  a  party  in  revision  saooeeds  in  obtaining  a  modifioation  of 
the  costs  only»  he  will  not  have  oosts  of  revision,  bnt  each  party  will  pay 
his  own.  The  IntercolonUd  Coal  Company  v.  Shaw,  4t  B.  L.  5S9,  8.  O.  B. 
1873. 

6.  When  a  party  moves  to  revise  certain  items  of  taxation  in  a  bill  of 
costs  by  the  prothonotary,  he  thereby  waives  his  right  to  object  to  the 
other  items  of  taxation,  and  a  second  motion  to  revise  these  will  be 
r^ected  although  the  party  moving  offers  to  pay  the  costs  of  his  second 
motion.    Kerr  v.  Gugy,  10  L.  C.  B.  478,  8.  C.  1860. 

6.  The  issne  of  an  execution  for  the  amount  of  a  judgment  and  costs 
previona  to  the  taxation  of  theoosta  is  illegal.  Audet  v.  Auelin  d  Audin^ 
15  L.  C.  B.  873,  C.  C.  1864. 

• 

7.  The  costs  in  a  contested  case  must  be  taxed  before  execution  can 
issue  for  them.  lAxngevin  v.  Martin^  8  B.  L.  447,  8.  C.  1871 ;  hewii  v. 
IfeOtnZ^y,  6  Q.  L.  B.  61,  8.  C.  B.  1880;  A%kdLtt  v.  Anelin,  16  L.  C.  B.  272, 
8.  C.  1864. 

8.  The  prothonotary  has  power  to  tax  an  assignee's  bill  of  costs  in  the 
i^bsenoe  of  a  judge.  Ijyneh  et  al.  v.  Tyre  d^  St.  Amours  5  B.  L.  417,  8.  C. 
1874. 

9.  But  a  bill  of  costs  taxed  by  the  prothonotary  may  be  revised  by  a 
judge.    Ibid  ;  Fraser  v.  Darling,  1  Q.  B.  B.  217,  Q.  B.  1880. 

10.  Where  a  party  ha^  ftdled  to  stamp  certain  of  his  depositions,  the 
prothonotary  may  refuse  to  draw,  certify  or  tax  such  party's  bill  of  costs 
while  the  depositions  remain  so  unstamped.  Emond  v.  Blais,  2  Q.  L.  B. 
184,  8.  C.  1876. 

11.  Where  judgment  was  rendered  in  the  8uperior  Court  for  £60  in- 
terest and  costs — Held,  on  motion  to  revise  the  taxation  of  the  prothono- 
tary, that  the  plaintiff  was  entitled  to  costs  only  as  of  the  first  class  in 
the  Circuit  Court,  and  not  of  the  action  in  the  8nperior  Court.  ValUe 
V.  LaUmche,  10  L.  C.  B.  433,  8.  C.  1860. 

12.  Where  plaintiff  obtained  permission  to  amend  his  declaration  on 
payment  of  the  costs  incurred  by  the  amendment,  the  payment  by  him 
of  such  costs  as  taxed  by  the  prothonotary  suf&ces  to  enable  him  to  file 
his  amended  declaration,  and  a  demand  to  have  the  taxation  revised  by  a 
judge  does  not  suspend  proceedings.  Chouiwurd  v.  Bertrandt  6  Q.  L.  B. 
201,  8.  C.  1880. 

4tHOm  Whenever  witnesses  are  summoned  from  beyond 
the  jnrisdictiony  their  expenses  cannot  be  taxed,  against  the 
opposite  party,  for  piore  than  it  would  have  cost  to  exa- 
mine them  by  means  of  a  commission,  unless  the  court  or 
a  judge  othemnse  orders.    C.  S.  L.  C.  c.  79,  s.  11. 
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4M1.  In  the  cases  of  articles  69  and  246,  no  greater 
costs  of  service  caa  be  allowed  tban  if  Boch  service  had  beeo 
made  by  &  bailiff  residing  in  the  connty.  C.  S.  L.  C.  c.  89, 
8.  63  ;  §5,  s.  6S. 

482.  Attorneys  ad  litet  may  demand  and  obtain  distrac- 
tion of  their  fees  and  of  all  disbursements  actnally  made  by 
them. 

If  such  demand  be  not  made  on  or  before  the  day  on 
.which  the  judgment  was  rendered  it  can  ouly  he  granted 
after  the  opposite  party  has  been  notified  to  shew  caose 
against  it.     1  Pig.  420-1 ;  C.  P.  C.  138. 

I.  The  attomejr'B  riRht  to  distiKotion  of  ooata  ii  pereoDal  and  Tested  in 
is  him.    E-oa  v.  Blaek,  9  Bar.  de  L^.  SBS,  K.  B.  1831. 

3.  Casta  in  a  com  oannot  be  attached  by  a  areditor  dnring  the  pendency 
of  ttke  oase  as  belonging  to  the  party,  to  the  prejadioe  of  the  attorney. 
daiUhier  v.  LemUia,  2  L.  C.  R.  278,  8.  C. 

B.  An  attorney  has  a  rif;ht  to  inolnde  in  hii  bill  of  ooita  the  taxation  of 
the  witnesBee  of  hii  party,  if  he  have  obtained  diatraotiou  of  ooate,  and 
to  exact  payment  of  ooate  from  the  party  oondemned  to  pay  them,  and  in 
default  to  take  exeoation  in  his  own  name  for  the  amoimt  of  the  tazatitm. 
BtatKhtru  v.  Paeavd  (£  Daprii  v.  Lteltre.  16  L.  C.  B.  198,  B.  C.  IS6C. 

1.  Coste  were  allowed  defendant  in  an  action  on  a  promigeory  note 
npou  proof  that  plaintiff  agreed  after  the  institution  of  the  action  to 
withdraw  the  eume  upon  payment  of  the  debt  alone,  althongh  the  debt 
wtui  not  paid  at  the  rendering  of  the  judgment,  and  nnder  the  cironm- 
Htances.  plaintifTaatttaney  waa  not  allowed  df>tni«t«>nd«JViui.  £aftini»t 
v.  Roland.  2  L.  0,  L.  J.  216,  C.  O.  1866. 

6.  A  party  who  hag  miooeeded  in  a  canae  may.  take  axeontion  for  the 
ooeta  dittraiu  to  his  attorney,  if  it  appear  that  he  has  paid  snoh  attorney, 
or  that  the  attorney  has  abandoned  enoh  distraotion,  or  has  given  a  oon- 
aent  that  execution  should  be  soed  ont  in  hia  name.  Beeveh/m  t.  Faeaitd 
ct  Dttprh  V.  ZeeUre.  15  L.  C.  R.  198,  S.  C.  1866. 

6.  Where  it  appeared  that  the  parties,  plaintiff  and  defendant,  had 
settled  a  case  between  them  with  a  view  to  defrauding  the  plaintifTs 
attorney  of  his  costs — Held,  that  the  action  wonld  be  diamisMd  with 
ooBta  against  the  defendant.    Rieharit  t.  RiUitU  <t  ttl.,  6  L.  C.  B.  9B,  S. 

G.  1S56. 


OF  COSTS,  ART.  482.  289 

7.  If  diitraction  of  costs  be  not  demanded  when  the  judgment  is  pito- 
nonnoed  it  cannot  afterwards  be  awarded  without  the  presence  of  the 
partieB.  Ireland  t.  Stepheru,  2  Eev.  de  L6g.  62,  A  3  Bev.  de  L^.  892,  K. 
B.  1819. 

8.  Where  the  attorney  has  demanded  diitraction  of  costs  by  his  action 
the  parties  cannot  settle  the  costs  between  them.  Stiguy  v.  Stiguy,  2 
Ke7.  de  Ug.  120,  Q.  B.  1842. 

9.  No  distraction  of  costs  can  exist,  or  does  take  place,  until  ordered 
bya  jadgmenf  of  the  court.  Hubert  v.  La  Fabrique  St,  Jean,  18  L.  G.  R. 
66,  Q.  B.  1861. 

10.  The  attorney  has  not  an  incontestable  right  to  distraction  of  costs 
imleaB  he  moves  for  it  on  or  before  the  day  on  which  judgment  is  given. 
After  that,  if  he  wants  it,  he  must  notify  the  other  party  who  may  set  up 
a  plea  of  compensation  founded  on  a  debt  due  by  the  client  or  party  to 
the  suit.    Latour  v.  Campbell^  1  Legal  News,  163,  S.  C.  1878. 

11.  Where  a  party  has  failed  to  stamp  certain  of  his  depositions,  the 
prothonotary  may  refuse  to  draw,  certify,  or  tax  such  party's  bill  of 
oosto,  while  the  depositions  remain  so  unstamped.  Emond  v.  Blais,  2  Q. 
L.  R.  184,  S.  C.  1876. 

12.  Payment  of  costs  to  an  attorney  who  has  not  obtained  distraction 
of  oosta,  and  who  has  no  special  authority  to  receive  them,  is  neverthe- 
less valid.    Yoang  v.  Baldwin,  16  L.  G.  B.  70,  8.  G.  1866. 

13.  An  attorney  ad  litem  cannot  recover  costs  from  his  client  in  a  cause 
Btfll  pending.  Maloney  v.  Fitzgerald,  3  Q.  L.  B.  881,  G.  G.  1877  ;  Atwell 
▼.  Bnume,  9  L.  G.  J.  165,  Q.  B.  1866. 

U.  An  attorney  who  has  been  paid  costs  for  which  he  has  obtained 
^utraction  cannot  be  obliged  to  return  them  if  the  judgment  under 
which  he  was  paid  is  reversed  in  appeal.  Holton  v.  Andrews  et  al.,  8  Q. 
^  B.  19, 8.  0. 1876. 

16.  The  formality  of  a  judgment  declaring  the  case  ended  is  not  neoes- 
^ry  to  enable  an  attorney  to  recover  costs  against  his  client  if  it  appear 
^t  the  suit  has  been  settled.  O'Farrell  v.  Reciprocity  M.  Co.,  4  Q.  L.  B. 
190,  S.  C.  1876. 

16.  Distraction  of  costs  was  awarded  to  the  appellant's  attorney  by  a 
jadgmentof  the  Gircuit  Court.  The  judgment  was  confirmed  in  appeal, 
With  ooets  to  the  appellant — Held,  that  the  respondent  could,  to  an  execu- 
^  1>7  the  appellant,  oppose,  as  compensation,  a  claim  he  had  against 
the  appelliiQt'B  attorney  to  the  extent  of  the  costs  in  the  Gircuit  Gourt  of 
vhich  distraction  had  been  granted,  but  such  claim  would  not  off -set  the 
««tB  in  appeal.  Logan  v.  Kilgour,  3  Q.  B.  E.  886,  Q.  B.  1883.  See  27 
^  C.  J.  138. 

17.  Where  the  attorney  has  not  obtained  disrtaction  of  costs,  he  has  no 
'ight  to  claim  the  bailiff's  charges  from  his  client,  who  should  pay  them 
*o  that  oflficer.     Therouz  v.  Greer,  7  L.  N.  7,  C.  G.  1888. 

19  p.  0.  0.  p. 
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OF  THX  BSriBIOtt  OF  JUDOHBNTS  BT  DBFAITLT. 

488.  The  def«ndant  ma.j  apply  by  petition,  within  a 
year  and  a  day,  for  the  revisioD  of  any  judgment  rendered 
against  him  by  default,  in  the  followinp^  caees  : 

1.  In  all  cases  of  simple  attachment,  or  attachment  by 
garnishment,  when  the  service  has  been  effected  under  the 
provisions  of  article  68. 

2.  Whenever  be  has  not  been  served  personally  or  at  his 
real  domicile,  or  ordinary  and  actual  place  of  residence. 
G.  S.  L.  C,  0.  83,  BB.  Ill,  112. 

A  defendant  retained  on  kltomey  to  dofeod  Mb  o&ae  npon  the  merits. 
The  attorney  prepared  on  appearanoe  which  he  believed  he  bad  filed,  bnt 
owing  to  an  omission  in  aome  qoarter  the  proper  reRister  did  not  show 
that  an  appearance  was  ever  received  at  the  office  of  the  prothonotaiy, 
and  judgment  wae  rendered  bj'  defanlt.  Held,  that  in  svoh  a  oaae  a  peti- 
tion in  revocation  of  jndgment  wonld  be  allowed,  the  jndgment  aom- 
plained  of  not  being  ansoeptible  of  appeal,  and  that  the  list  of  oasM 
mentioned  in  C.  P.  C.  60G  aa  ^ving  rioe  to  the  r/qutU  eioiU  is  not 
exolnsive.  Neil  tt  al.  v,  Thompam,  et  al.,  7  Q.  L.  R.  310,  11  R.  L.  14S,  B. 
C.  R.  IBSl. 
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484U  The  defendtot  mAj  seek  relief  agaittst  any  Jtidg- 
ment  reki dered  in  conformity  to  the  provisions  of  article 
89,  90y  91  or  92,  by  means  of  an  opposition,  made  either 
before  or  after  seizare,  bat  before  sale,  or  within  ten  days 
from  the  date  of  a  retarn  of  nulla  bona,  if  there  ie  one,  or 
mthin  ten  days  from  the  service  upon  him  of  any  seitare 
by  garnishment,  issued  in  virtue  of  such  judgment.  Ibid. 
88. 115, 116 ;  28  Vict.  c.  57,  ss.  48,  46. 

46  Vict.,  c.  26  (Que.) : 

4.  Every  party  oandemned  by  default  to  appear  or  to  plead,  may  prooeed 
agAimt  the  judgment,  whether  rendered  in  term  or  in  vacation,  by  oppo- 
mtion,  aooording  to  articles  484  and  f oUowinii;  of  the  Code  of  Civil  Proce- 
dure ;  bnt  no  each  opposition  ahaU  be  aUowed  in  any  case,  unless  the 
party  condemned  produces  an  affidavit  that  such  party  has  a  good  de- 
fence to  the  action,  vrhich  defence  shall  be  set  out  in  said  opposition*and 
onleBs  such  party  has  been  prevented  from  fyling  his  defence  by  surprise, 
fraud,  or  for  other  causes  which  shall  be,  by  the  judge,  considered  just 
and  sufficient. 

1.  A  defendant  may  file  an  opposition  to  a  judgment  rendered  against 
him  in  vacation,  even  after  the  return  of  the  writ  of  execution,  if  it  do  not 
appear  by  the  return  of  the  bailiff  to  the  writ  that  a  day  has  been  fixed 
ior  the  lale  of  the  effects  seized.  Martineau  v.  Cadoret,  12  L.  C.  B.  428, 
S.  C.  1862. 

).  Where  a  judgment  was  rendered  against  the  defendant  by  default 
for  a  larger  sum  than  was  due,  and  the  proper  delay  between  service  of 
sammons  and  return  was  not  allowed — Held,  reversing  the  judgment  of 
the  ooort  below,  that  the  rule  as  to  opposing  judgments  within  eight  days 
after  service,  is  not  law  in  Lower  Canada,  and  that  the  defendant  had 
the  ri^t,  especially  under  the  peculiar  circumstances  of  the  case,  to  file 
his  opposition  any  time  within  thirty  days  after  judgment.  Gushing  v. 
flimter,  d  The  Eatitm  Townships  Bank  v.  Hunter  dt  Gushing,  I  L.  C. 
L.  J.  114,  B.  C.  B.  1886. 

3.  When  the  proeiS'VerbaZ  of  nulla  bona  was  neither  returned  nor  filed, 
and  the  judgment  was  rendered  under  art.  89  et  seq.  of  the  Code  of  Pxo- 
<9edurD— Htfld,  that  the  defendant  might  validly  oppose  the  sale  of  the 
sffecti  seized  by  simple  opposition,  without  even  an  order  from  the  judge 
or  court.    Leprohcn  v.  Crehasa  dk  Crehassa,  14  L.  C.  J.  159,  S.  C.  B.  1869. 

4.  An  opposition  to  a  judgment  made  after  ten  days  from  the  return 
of  nuUa  hona^  but  before  the  sale  of  immoveables,  will  be  Rejected  on 
Awtfon.    Shepherd  v.  Morvn  d  Mcrin,  6  B.  L.  245,  C.  C.  1878. 
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6.  One  oumat  prooead  fay  an  opposition  agkinst  &  jodginent  rendered 
in  term  b;  the  Circuit  Court,  and  HOch  oppooition  will  be  diiiiiiiwt^il  on 
simple  motion.  Boku  v.  Murraj/  it  Murray,  t  R.  L.  666,  C.  C.  1879 ; 
and  Larian  et  al.  t.  Archambault.  6  B.  L.  846  and  19  L.  C.  J.  66,  C.  C. 
1874 ;  Pariutau  v.  Qrenier  it  Qrmia;  IT  L.  C.  J.  177,  C.  C.  1874. 

6.  And  an  opposition  to  a  jadgment  rendared  on  the  evidence  d  the 
plaintiil  during  term  by  the  Circnit  Court  will  be  rejected  on  simple 
motion.     Lord  v.  Bazitut  el  al.  it  Baztiut  et  aL,  18  L.  C.  J.  9.  8.  C.  1874. 

489*  The  petition  for  revision  mentioned  in  article  488, 
and  the  opposition  mentioned  in  article  484,  moat  contain, 
on  pain  of  nullity,  all  grounds  whether  in  support  of  such 
petition  or  opposition,  or  against  the  judgment,  with  an 
election  of  a  domicile  within  one  mile  &om  the  place  where 
the  court  is  held,  and  be  accompanied  by  all  documents  in 
support  of  it.     C.  S.  L.  G.  c.  8S,  s.  116. 

4Stt.  The  petition  or  opposition  must,  moreover,  be  ac- 
companied with  an  affidavit  of  the  defendant,  or  of  one  of 
the  defendants,  or  of  some  other  credible  person,  that  the 
allegations  contained  in  such  petition  or  opposition  are,  to 
his  knowledge,  true ;  and,  in  the  case  of  article  484,  a  euf^- 
cient  sum  must  be  deposited  with  the  prothonotary  to  meet 
the  costs  incurred  after  the  return  of  the  writ  up  to  the 
judgment,  including  the  service  thereof ;  which  costs  must 
be  paid  to  the  plaintiff  as  soon  as  they  are  taxed,  out  of  the 
sum  so  deposited.    Ibid.,  s.  117. 

FoBH  No.  38> 
lu  connection  with  article  466. 
Affidavit  of  an  Oppoaant  or  of  some  other  perton. 
Lower  Canada,  )         In  the  Superior  (or  Circuit) 

District  (or  Circuit)  of      j  Court. 

A.  B.  Plaintiff,  vi.  "C.  D.,  Defendant, 

and 

G.  H.  Opposant. 

G.  n.,  of        ,  the  opposant,  (or  one  of  the  opposants  in 

this  cause,  (or  otker  person,  as  the  case  may  he)  being  doly 
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sworn  doth  depose  and  say,  that  the  facts  articulated  and 
set  forth  in  the  annexed  opposition,  and  each  and  eyery  of 
them,  is  and  are  trae ;  and  that  the  said  opposition  is  not 
made  with  any  intent  unjustly  to  retard  or  delay  the  exe- 
cution of  the  judgment  recorded  in  this  cause,  but  that  the 
same  is  made  in  good  faith  for  the  sole  purpose  of  obtain- 
ing justice,  and  the  said  deponent  hath  signed  {or  hath 
declared  himself  unable  to  sign,  being  thereunto  duly 
required). 

Signature,        G.  H. 

Sworn  before  me,  at  ,  this  day 

of  ,  18    .  J.  P. 

Signcature  of  the  Judge,  Prothonotary,  Clerk  or 

Commisnoner. 

1.  Where  the  defendant  eonght  to  set  aside  a  judgment  obtained  in 
Taoatian— HeU,  that  he  was  bound  to  deposit  only  the  amonnt  of  oosts 
uumired  by  the  plaintiff  after  the  retnm  of  the  action  np  to  obtaining 
judgment  inolnsively,  and  that  withont  the  fees  of  the  plaintiff's  attorney, 
snd  that  he  was  not  bound  to  furnish  to  the  plaintiff  a  copy  of  the  affida- 
vit iUed  with  his  opposition.  QmUhier  ▼.  Marehand,  6  L.  C.  J.  101,  8.  C. 
1861. 

8.  The  omission  to  deposit  with  an  opposition  to  a  judgment  a  sufficient 
ram  to  pay  the  oosts  incurred  by  the  plaintiff  from  the  return  of  the  writ 
is  not  a  sufficient  cause  for  the  rejection  of  the  opposition.  Vermer  ▼. 
Lamontafftu  <t  LamaiUagnet  15  L.  C.  B.  49,  C.  C.  1864. 

8.  The  afiidavit  accompanying  an  opposition  to  a  judgment  must  set 
forth  that  the  facts  therein  stated  are  true  "  to  the  knowledge  of  the  depo- 
nent.*' Shepherd  ▼.  Marrin  db  Marrin,  5  B.  L.  245,  C.  C.  1872.  Contra : 
Bmoehen  t.  CHUy,  12  B.  L.  315,  8.  C.  1888. 

4.  And  where  an  opposition  to  a  judgment  by  default  was  filed  by  the 
deleodants  on  the  sole  ground  that  one  of  them  had  been  summoned  by  a 
wrong  name->He2(2,  that  such  an  opposition  was  in  the  nature  of  a  preli- 
minary exception  to  the  action,  and  must  consequently  be  accompanied 
by  the  deposits  for  oosts  required  in  such  cases,  in  addition  to  that 
f^qpini  by  article  486.  Jubinville  v.  The  Bank  of  BHtUh  North  America^ 
18  L.  C.  J.  237,  Q.  B.  1874. 
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4ST.  Th«  oppoutloD  mentioned  in  artiets  484  is  filed  in 
the  prothonotary'g  office ;  bat  the  prothoootary  muat  not 
receive  it  unless  a  copy  thereof  is  at  the  same  time  left  Jar 
the  plaintiff.    Ibid.  a.  118. 

4SS>  The  filing  of  each  opposition  has  the  effect  of  bos- 
pendinfi  the  sale  nnder  the  eeizure  until  it  ie  decided  by  the 
court.  The  prothonotary  must  grant  a  certificate  in  dupli- 
cate of  the  filing  of  the  opposition  mentioned  in  the  prece* 
ding  article ;  and  one  of  the  duplicates  must  be  given  to  the 
officer  making  the  seizure,  who  must  give  a  receipt  therefor, 
in  default  of  which  it  is  served  apon  him  at  his  own  cost. 
The  officer  is  thereupon  bound  to  stay  his  proceedings,  and 
to  return  into  court  the  writ  of  execution  and  the  certificate 
which  he  has  received.     Ibid.  s.  115,  §  8. 

480>  If  the  opposition  is  filed  before  the  isHuing  of  a 
writ  of  execution,  notice  of  the  filing  thereof  must  be  given 
to  the  plaintiff,  and  the  delays  for  contesting  the  same  are 
computed  from  the  date  of  the  service  of  such  notice.  Ibid. 
8.  116. 

400<  The  petition  for  revision,  and  the  opposition,  are 
held  to  form  part  of  the  proceedings  upon  the  original  suit, 
and  to  be  a  defence  to  the  action,  and  as  such  are  subject 
to  the  provisions  concerning  the  contestation  of  ordinary 
suits.    Ibid.  88.  116,  §  3,-119,  120. 

4ttl.  If  the  opposition  is  mointaiued,  in  whole  or  in 
part,  the  costs  incurred  upon  the  execution  are  borne  by 
the  plaintiff.    Ibid.  §  128. 

493.  If  the  opposition  is  maintained  by  reason  of  any 
irregularity  in  the  proceedings  of  the  plaintiff,  the  court,  in 
maintaining  the  opposition  with  costs,  may  condemn  him 
to  such  further  costs  as  it  may  think  fit,  but  not  exceeding 
in  amount  the  sum  deposited  by  the  defendant.  Ibid.  s. 
124. 
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498*  If  no  opposition  is  made  to  a  judgment  rendered 
in  vacation,  the  allegations  of  the  declaration  are  held  to 
be  admitted  and  proved.    Ibid.  s.  122. 

PEOTION  U. 
OF  BEYIEW  BEFORE   THREE  JUDGES. 

494*  A  review  may  be  had : 

1.  Upon  every  final  judgment  from  which  an  appeal  lies  ; 

2.  Upon  every  interlocutory  jvdgment  ordering  something 
to  be  done  that  cannot  be  remedied  by  the  final  jvdgment  ,\ 

8.  Upon  every  interlocutory  judgment^  whereby  the  matter 
in  contestation  is  in  part  decided ; 

m 

4.  Upon  every  interlocutory  judgment  which  unnecessarily 
retards  the  final  hearing  or  decision  of  the  case ; 

6.  [Upon  every  judgment  or  order  rendered  by  a  judge  in 
summary  matters^  under  the  provisions  contained  in  the  third 
part  of  this  code,] 

27 -28  Vict.  c.  29,  s.  20. 

48Vict.  c.  21,  (Que.)   ' 

1.  The  following  paragraph  is  added  to  article  4  of  the  Code  of  Civil 
Ptooedore  of  Lower  Canada,  as  replaced  by  the  Act  34  Victoria,  chap.  4. 

4.  **  From  all  judgments  concerning  municipal  corporations  and  muni- 
cipal offices,  on  proceedings  taken  in  virtue  of  chap.  10  of  title  second  of 
book  second  of  the  second  part  of  this  code.** 

84  Vict.  c.  4,  (Que.) 

5.  "  Article  494  is  hereby  repealed,  and  the  following  article  is  substi- 
tuted in  lien  thereof : 

498.  A  review  may  be  had : 

1.  Upon  every  final  judgment  from  which  an  appeal  lies ; 

3.  Upon  every  judgment  or  order  rendered  by  a  judge  in  summary 
matters  under  the  provisions  contained  in  the  third  part  of  this«oode ; 

3.  Upon  any  judgment  rendered  on  any  petition  or  motion  to  set  aside 
or  quash  an  attachment  before  judgment  or  eapais  ad  respondendum, 

10.  The  judges  of  the  Superior  Court,  at  their  sittings  in  review,  shall 
slio  have  exclusive  original  jurisdiction  to  hear  and  determine  all  motions 
for  judgment  upon  a  verdict,  or  for  new  trial,  or  for  judgment  turn  obttatUe 
nredkto  or  in  arrest  of  judgment,  in  oases  in  the  Superior  Court,  in  the 
distrieta  of  Quebec  and  Montreal." 

See  36  Vict.  o.  6.  s.  18  (Que.),  under  Ajrt.  428  ante. 
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S7  Vict.  c.  6,  (Que.) 

1.  "No  person  who  shiJl  have  inscribed  in  review  before  three  jadges, 
utj  oanse  in  the  Circoit  Court  snaoeptible  of  appoftl  to  the  Court  of 
Queen's  Bench,  or  any  canse  in  the  Saperior  Court,  and  shall  on  snob 
inaoription  have  prooeeded  to  jndgmeiit,  shall  be  entitled  to  appeal  to  the 
Oonrt  ol  Qoean's  Bench  from  the  judgment  of  the  Snperior  Court  sitting 
in  nview,  if  siioh  judgment  oonflrms  that  rendered  in  the  first  instAnce. 

2.  CaoBes  adjudicated  upon  in  review,  which  are  suBoeptible  of  appeal 
to  Her  Majesty  in  her  PrJTy  Council,  bnt  the  appeal  whereof  to  the  Coun 
of  Qneen's  Beuoh  is  taken  away  by  this  Act,  may  nevertbelees  beappeaJed 
to  Her  Majesty  by  observing  the  same  formalities  and  provisions  and 
snbjeot  tc  the  same  oonditions,  as  in  the  oase  of  judgments  rendered  b; 
the  Court  of  Queen's  Bench  (appeal  side),  and  with  the  same  effect,  as  if 
every  provision  of  law,  in  relation  to  appeal  to  Her  Majesty  from  judg- 
ments ol  the  Coort  ot  Queen's  Bemoh  was  anew  enacted  with  reapeot  to 
the  Superior  Court  sitting  in  review,  its  offiosrs  or  their  offioe." 

8.  Bepeals  86  Vict.  o.  la  (Qne.). 

1.  M  Tiot.  c.  i.  s.  6,  givM  no  jnriediotion  to  the  Court  of  Review  where 

no  trial  has  been  had,  the  jurisdiction  being  restricted  to  the  four  oaaee 
mentioned.    Sain  v.  White,  2  L.  N.  S39  and  380,  8.  C.  B  1879. 

3.  An  inscription  in  Beview  in  general  terms  from  a  final  judgment 
does  not  submit  for  review  an  interlocotory  judgment  not  referred  to  in 
BDOh  final  judgment,  and  especially  when  the  inscription  tor  final  hearing 
in  the  court  below  did  not  refer  to  any  interlocutory  judgment.  Montrtal 
t*  O.  Foraarding  Co.  v.  Dixon,  3  L.  N.  70,  M  L.  C.  J.  226,  B.  C.  R.  1878. 

5.  An  order  ot  the  8.  G.  dismissing  a  bailiff  for  misoondtiet  is  not  bus. 
captible  of  revision.     Chartranil  v.  Lambert,  8  L.  N.  77,  8  C.  R.  1880. 

i.  A  judgment  ordering  plaintiff  ti 
patible  causes  of  a 
L.  N.  183,  8.  C.  R.  1880. 

6.  An  inscription  in  Review  from  a  judgment  fixing  the  facts  to  be 
snbmitted  to  the  jury  was  rejected  on  motion.  Dominion  Typt  Foundry 
Co.  V.  Canada  OuaraMee  Co.,  6  L.  N.  77,  8.  C.  R.  1880. 

6.  A  judgment 
SDBoeptible  of 

7.  A  bailiff  who  by  the  judgment  complained  of  w 
seqnenoe  of  his  testimony  as  a  witness  in  the  cause  is  not  a  party  to  the 
suit  in  which  he  was  examined.  The  Court  ot  Review  will  not  upon  an 
inscription  by  him  inquire  into  the  legality  of  the  snspension.  HtatuJnn 
V.  SieniUm,  i  L.  N.  8H,  S.  C.  B.  1881. 
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8.  A  judgment  gnmting  a  petition  of  plaintiff,  under  C.  P.  C.  869,  is 
not  a  final  judgment  subject  to  be  reviewed.  Whitehead  v.  Kiefer  db 
msiU,  8  L.  N.  601,  M.  L.  B.,  1  Q.  B.,  141,  S.  G.  B.  1884. 

9.  A  hypothecary  action  for  the  recovery  of  arrears  of  school  taxes  is 
appealable  and  therefore  may  be  inscribed  in  review.  Crepeau  v.  Talbot 
et  aL,  10  Q.  L.  B.  49,  S.  G.  B.  1883. 

10.  A  judgment  maintaining  a  demurrer  to  part  of  a  declaration  is  an 
interlocutory  judgment,  and  cannot  be  revised  by  three  judges  in  review. 
LoUinriUe  v.  McGreevy,  4  Q.  L.  B.  242,  8.  G.  B.  1878. 

11.  The  decision  of  a  judge  out  of  term  upon  a  corUrainte  par  corps  is 
soaoeptible  of  being  reviewed.  An  error  in  the  date  of  the  writ  is  not 
fatal    Ndan  v.  Dastaus,  4  Q.  L.  B.  335,  S.  G.  G.  1878. 

12.  A  writ  of  prohibition  issued  to  prevent  a  judgment  by  the  Gourt  of 
Quarter  Sessions  in  the  matter  of  an  infraction  of  the  License  Act.  The 
judfrment  of  the  Superior  Court  was  confirmed  in  review,  and  the  magis- 
trate who  resisted  the  prohibition  was  refused  the  right  to  appeal  as  there 
was  chou  jugk  between  the  parties,  although  it  was  not  he  who  had  in- 
Boribed  in  review.    Doucet  v.  8t.  Amand,  4  Q.  L.  B.  146,  Q.  B.  1878. 

13.  A  judgment  rendered  in  the  G.  G.  under  the  provisions  of  Art.  691 
ei  uq,  of  the  Municipal  Gode  is  subject  to  appeal,  and  consequently  to  be 
i^eviswed.  McLaren  v.  The  Corporation  of  the  T.  of  Buckingham,  17  L.  G.  J. 
53, 8.  C.  B.  1873. 

U.  The  Superior  Gourt  has  no  jurisdiction  in  revision  of  a  judgment 
^oh  is  not  appealable.  Taylor  ▼.  Mullen,  11  L.  G.  J.  48,  A  17  L.  G.  B. 
397, 8.  C.  R.  1866. 

15*  The  Gourt  of  Beview  cannot  afford  relief  against  a  condemnation 
to  ooftB  in  the  court  below.  Maedonald  et  al.  v.  Molleur,  13  L.  G.  J.  189, 
S.  C.  B.  1868:  Contra :  FiUairauU  v.  EUe,  7  L.  N.  378,  M.  L.  B.  1,  S.  C. 
66,  S.  C.  B.  1884  ;  Hall  v.  Birgham,  8  L.  N.  219, 8.  G  B.  1880 ;  McLeod  ▼. 
^«r«Z,  6  L.  N.  66,  8.  C.  B.  1882.  See  Paquet  v.  Poner,  6  L.  N.  369,  8.  G. 
B.1882. 

16.  An  inscription  for  review  in  an  action  under  the  Lessor  and  Lessee 
•^,  in  which  the  amount  of  rent  or  annual  value  does  not  show  any 
jurifldiction,  will  on  motion  of  the  respondent  be  discharged.  Rolnnson  et 
al  V.  Wation  ee  qual.  12  L.  G.  J.  215,  S.  G.  B.  1868. 

17.  The  Court  of  Beview  has  no  jurisdiction  in  revision  of  an  interlo- 
^sQtory  judgment  which  is  not  appealable.  Beaudry  v.  Workman,  12  L.  G. 
J-  219,  8.  C.  B.  1868. 

18.  The  Court  of  Beview  has  no  jurisdiction  to  revise  the  taxation  of  a 

^  of  ooBta  in  revision.    BeUeUU  v.  Lyman  et  al,,  14  L.  G.  J.  137,  8.  G.  B. 
1870. 
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19.  The  Court  of  IUvIbw  tuw  no  jnrUdlotion  to  he&r  an  appeal  from  an 
order  of  a  judge  in  ohamben,  empowering  a  married  woman  to  borrow  a 
Bnm  of  money  on  the  wonrity  of  her  real  eitate  withont  the  oonsent  of 
her  hnsband.    Dn/atu;  txp.  t,  RobilUird,  20  L.  C.  J.  805,  8.  C.  B.  1876. 

aO.  The  Conrt  of  Review  will  reverse  a  judgment  refnaing  permieeion 
to  serve  a  correot  oop;  of  the  writ,  and  when  it  is  evident  that  the  error 
in  the  writ  served  is  of  a  trifling  cbaraoter,  ooeti  will  be  granted  to  the 
plaintiff  in  both  conrta.  BounUm  v.  Pieard  et  al.,  2TL.  C.  3.  139,  SL.  N. 
176,  8.  C.  R.  1882. 

SI.  The  pUuntiff  whose  action  has  been  dismisted  withoat  reoonrse 
may  in  review  eeek  that  it  be  diamiased  only  tan/  a  tt  poumoir.  Pillar 
tt  al.  V.  Lamt.  8  E.  L.  701,  8.  C.  R.  1871. 

22.  In  matters  pertaining  to  monicipal  corporations  there  is  no  appeal 
from  the  Baperior  Court  to  the  Court  of  Review.  Beaudry  v.  Workinaii, 
12  L.  C.  J.  214,  S.  C.  R.  1868 ;  FUtt  v.  Foumier,  S  Q.  L.  R.  S34,  S.  C.  R. 
1877.    48  Viot.  cap.  21. 

23.  No  review  nan  be  had  of  a  jodgment  ol  the  Circuit  Conrt  respecting 
amnnioipal  office.  ThJnux  v.  The  Corporation  o/ Arthi^Muia,  9  Q.  R.  L. 
62, 8.  C.  R.  1862. 

24.  Mor  from  a  judgment  of  the  Circuit  Court  on  the  contestation  of  a 
municipal  election.  Lactrte  et  al.  v.  Dafrane  tt  al.  9  Q.  L.  B.  190,  8.  C. 
B.  190,  S.  C.  B.  1SB3. 

its.  A.  judgment  homologating  a  reporii  of  distribation  may  be  inscribed 
tw  revision  or  appealed  from  even  when  no  oouteatation  has  been  filed. 
Eastern  Toienthip  Bank  v.  Pacand,  17  L.  C  R.  126,  0  L.  C.  J.  156,  3  L.  C. 
L.  J.  270,  B.  C.  *  Q.  B  1666. 

26.  A  party  may  inscribe  in  Beview  from  a  judgment  rendered  on  a 
writ  of  habeat  eorpm  by  ft  Jodge  iu  Cbftmbers.  Btg.  v.  Huli,  S  Q.  L.  B. 
186,  8.  C.  B.  1876. 

27.  No  right  of  revision  exists  in  favour  of  the  Crown  when  the  right  of 
appeal  is  denied  by  law.  Tfte  Atly-Qen.  v.  The  Corporation  of  the  Co.  of 
Compton,  16  L.  C.  J.  358,  S.  C.  B.  1871. 

28.  No  personal  action  in  which  the  amount  demanded  eioeeds  (600 
can  bebroughtto  review  under  36  Tict.  cap.  12  (Que.),  which  is  an  amend- 
ment of  Art.  494,  atthongh  such  article  is  not  expressly  designated  aa 
required  by  the  Act  81  Vict.  cap.  7,  s.  10  (Que.)  Qibton  et  al.  v.  LintUay,  17 
h.C.3.Ui.  B.C.  R.  1873. 

29.  When  the  amount  of  a  jodgmeut  does  not  eii>eed  |1D0  and  the  cre- 
ditor acquiesces  in  the  jadgntaut,  there  is  no  ri^t  of  revision,  althou^ 
the  amount  demanded  may  have  exceeded  that  amonnt.  Lefebere  v. 
MitTOoch,  18  li.  C.  J.  S28,  S.  C.  R  1969. 
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30.  The  Court  will  entertain  an  appeal  from  a  deoifeion  of  a  Judge  in 
Ghamhers  appointing  a  sequestrator  in  yacation  notwithstanding  Blan- 
chard  v.  Miller,  Art.  1116 ;  Heritable  Securitiee  and  Mortg.  A$$.  v.  Racine,  2 
L.  N,  32^.  S.  G.  B.  1879 ;  McCracken  v.  Logue,  6  L.  N.  90,  8.  G.  B.  1888, 
and  6  L.  N,  826,  Q.  B.  1888. 

49S*  The  review  takes  place  hffore  three  judges  of  the 
Superior  Courts  and  the  judge  who  rendered  the  judgment 
complained  of  may  be  one  of  them. 

Ibid.,  88.  20-25. 

86  Vict.,  c.  10,  (Que.) 

8.  Art.  495  is  repealed,  and  the  following  substituted  therefor : 

495.  "  This  revision  takes  place  before  three  judges  of  the  Superior 

Court,  and  the  judge  who  has  rendered  the  judgment  complained  of, 

cannot  sit  at  the  same." 

40«.  The  review  of  judgment8  rendered  in  the  dis- 
tricts  of  Montreal,  Ottawa,  Terrebonne,  Joliette,  Bichelieu, 
St.  Francis,  Bedford,  St.  Hyacinth,  Iberville  and  Beauhar- 
nois,  takes  place  at  the  city  of  Montreal ;  that  of  judgments 
rendered  in  the  districts  of  Quebec,  Three  Bivers,  Saguenay, 
Chicoatimi,  Gaspe,  Bimouski,  Eamouraska,  Montmagny, 
Beauce  and  Arthabaska,  at  the  city  of  Quebec.    Ibid.  s.  25. 

407*  This  review  cannot  be  obtained  until  the  party  de^ 
manding  it  has  deposited,  in  the  office  of  the  prothonotary  of 
the  court  which  rendered  the  judgment,  and  vnthin  eight  days 
from  the  date  of  such  judgment,  a  sum  of  twenty  dollars,  if 
the  amount  of  the  suit  does  not  exceed  four  hundred  dollars ; 
or  of  forty  dollars  if  the  amount  of  the  suit  exceeds  four 
hundred  dollars,  or  if  it  be  a  real  action ;  together  with  an 
additional  sum  of  three  dollars  for  making  up  and  trans- 
mitting the  record,  when  the  judgment  has  been  rendered  else- 
where than  in  the  cities  of  Quebec  and  of  Montreal. 

The  amount  thus  deposited  is  intended  to  pay  the  costs  of 
the  review  incurred  by  the  opposite  party,  if  the  court  should 
grant  them,  if  not,  it  is  returned  to  the  party  by  whom  it  was 
deposited.    Ibid.,  s.  21. 

See  84  Yict.,  c.  4,  s.  4  (Que.),  under  Art.  463  supra. 
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48  Vict.,  0.  21  (One.) 

9.  Article  497  of  tha  aftid  Cod«  u  repealed  uid  raplttced  by  the  fol- 
lowing : — 

"  497.  Thii  review  oonnot  be  obtunad,  nntO  the  p>rty  demvidiiig  it 
has  deposited  in  the  cM.06  of  the  prothonotary  ol  the  conrt  which  rendered 
the  jndgment  and  within  eight  days  from  the  date  of  anoh  jndgment  > 
Hom  of  twenty  dollara,  if  the  aunoont  of  the  eoit  does  not  exceed  four 
bnndred  dollars,  or  of  forty  doUara  if  the  amonnt  of  the  snit  eioeed  toai 
hondred  dolliu^,  if  the  review  is  taben  in  Tirtne  of  p»i«graph  4  of  artiole 
494,  or  if  it  be  a  real  action ;  together  with  an  additional  snnt  of  three  i 
dollars  for  making  np  and  tnnsmitting  the  record,  when  the  judgment  has 
been  rendered  elsewhere  than  in  the  cities  of  Qnebeo  and  Houtreftl. 

The  amonnt  thas  deposited  is  intended  to  pay  the  oosts  of  the  review 
incDrred  by  the  opposite  party  if  the  oonrt  should  gnwt  them,  if  not,  it  is 
returned  to  the  party  by  whom  it  was  deposited." 

1.  On  an  inscription  from  a  judgment  rendered  on  a  writ  of  possession 
a  deposit  of  930  safBoes.    MeLtUan  v.  BaU,  4  L.  N.  361,  S.  C.  B.  1881. 

3,  The  oonrt  will  not  order  the  prothonotary  to  refond  ft  deposit  of 
(40  made  by  a  party  to  whom  the  deposit  has  been  refnnded  on  his  snc- 
oeeding  in  review,  althoogh  the  judgment  in  review  be  reversed,  and  the 
jndgment  reviewed  be  re-established  in  its  entirety.  Reg.  ex.  rtl.  v, 
O'FareU  &  Brauard  et  al.,  4  Q.  L.  B.  B.  G.  1876. 

B.  When  the  delay  for  inscribing  a  oase  for  review  would  expire  on  * 
Snnd&y  it  is  prolonged  nntil  the  next  joridical  day.  Scateherd  v.  AUom, 
1  L.C.U  3. m,S.  C.R.  IdGS;  LtTuriT  DamaraU  etoiT,nh.C.J.6l,S.  C. 
B.  1873. 

4.  The  delay  of  eight  days  mentioned  in  art.  497,  mns  daring  the  long 
vwMtion.     FoKmier  v.  Ledoux,  18  L.  C.  3. 18  L.'C.  3.  883,  S.  C.  B.  1S6B. 

6.  An  inscription  for  review  and  deposit  made  on  the  eighth  day  after 
judgment  is  sufficient,  thongh  notice  of  tfaem  be  only  given  on  tbe  follow- 
iag  day.  Jacquei  v.  Liutier,  13  L.  C.  J.  316,  B.  C.  B.  1868 ;  EiagiUm  v. 
Larue.  7  Q.  L.  B.  806  8.  C.  B.  1881. 

6,  In  an  inscription  for  review  by  the  Bnperior  Conrt  it  is  not  neces- 
sary to  say  '■  by  three  judges  of  the  Superior  Court."  McLaren  v.  Tht 
Corporation  of  tlu  Towtuhip  of  Buckingham,  17  L.  C.  J.  53,  8.  C.  B.  IST3. 

7.  Where  an  inscription  has  been  discharged  on  applioation  of  tbe  op- 
posing party  in  the  absence  of  the  inscribing  party — Held,  that  it  may  be 
replaced  on  the  role  during  the  same  term  and  before  the  actual  remission 
of  tbe  reoord  on  sufficient  oanse  shewn.  Sheppard  v.  Buchanan,  17  L.  C. 
J.  191,  B.  G.  B.  187S. 
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8.  Where  an  inscription  for  review  ran  **  from  the  judgment  rendered 
in  this  oanse  by  the^aperior  Court/'  and  the  judgment  was  actually  ren. 
dered  by  the  Circuit  Court — Held,  that  the  inscription  must  be  discharged, 
and  could  not  be  amended  on  motion.  McPhenon  et  al,  v.  Barthe,  5  B.  L. 
869,  8.  C.  B.  1878. 

9.  When  application  was  made  to  oblige  the  prothonotary  to  receive  the 
inscription  without  a  deposit  by  consent  of  the  other  party,  it  was  refused 
on  the  ground  that  the  prothonotary  was  liable  for  the  deposit  as  the  law 
says  it  must  be  made.  Loiselle  v.  LoUelle,  2  L.  C.  L.  J.  37,  S.  C.  B.  1866 : 
Laferriere  v.  The  Mutual  Fire  Ins.  Co,  of  Berthier,  24  L.  C  J.  206,  S.  C.  B. 
1879. 

10.  One  inscription  and  one  deposit  in  review  by  the  defendant  and  in- 
cidental plaintiff  is  suiScient.  Clement  v.  Blouin,  16  L.  C.  J.  156,  S.  C.  B. 
1872 ;  Marrisan  v.  Wilson,  16  L.  C.  J.  196,  S.  0.  B.  1872. 

11.  Where  two  defendants  have  raised  separate  contestations  in  the 
Superior  Court,  and  in  review  made  one  inscription  and  one  deposit — 
Held,  that,  on  plaintiff's  motion,  a  double  deposit  under  497,  C.  C.  P. 
would  be  ordered.    Leavitt  v.  Moss  et  al.,  16  L.  C.  J.  156,  8.  C.  B.  1872. 

12.  When  several  defendants  have  severed  in  their  defence  in  the  first 
court,  and  intend  to  go  to  review,  the  party  demanding  revision  is  bound 
to  make  as  many  deposits  as  there  are  contestations.  LoAombe  v.  Ste, 
Marie  et  al.,  15  L.  C.  J.  268,  8.  C.  B.  1871. 

13.  Where  a  case  is  inscribed  for  review  from  the  Circuit  Court,  under 
the  provisions  of  Idie  Municipal  Code,  a  deposit  of  920  is  sufficient. 
McLaren  v.  The  Corporation  of  the  Toumship  of  Buckingham,  17  L.  C.  J.  53, 
8.  C.  B.  1872. 

14.  In  a  hjrpothecary  action,  the  amount  of  which  does  not  exceed  1400, 
the  deposit  required  on  an  inscription  for  review  is  only  $20.  Forsyth  et 
al.  V.  Charlebais,  13  L.  C.  J.  328,  8.  C.  B.  1869. 

15.  The  inscribing  party  is  entitled  to  withdraw  his  deposit  so  soon  as 
the  judgment  has  been  reversed  in  his  favour.  Bousquet  v.  Brown,  1  Legal 
News,  554,  8.  C.  1878. 

16.  The  deposit  will  not  be  paid  over  to  the  successful  party  when  an 
appeal  is  taken  from  the  decision  in  review.  Ryland  v.  Rauth,  2  L.  0.  L. 
J.  44,  8.  C.  1866. 

17.  The  amount  of  the  deposit  is  regulated  by  the  amount  of  plaintiff's 
demand,  although  the  proceedings  be  in  compulsory  liquidation.  East- 
wood V.  Corriveau,  8  L.  N.  8,  8.  C.  B.  1879. 
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IB.  Whsn  Hvenl  oontestaitloDs  bwn  been  decided  by  the  J  adgment  In- 
■oribed  in  reriew,  the  party  mioribing  ii  bound  tq^  nuks  a  deposit  for 
each  oonteating  party,  who  will  be  entitled  to  oo«ta  in  the  eveot  of  the 
jndgmant  being  ooufirmed.  Wheo  the  deposit  ii  innifBoient,  Uie  Conit 
will  allow  the  iniorlbii^t  puty  *  reaeonable  delay  to  inoreaee  the  depoeit 
to  the  proper  unoant.     MeNamte  t.  Jmei  tt  aX.  4  L.  N.  103,  B.  C.  R.  18B1. 

19.  Where  several  dsfeudauta  have  pleaded  separately,  the  plaintiff 
who  ituoribes  in  review  mmt  make  as  nuuiy  deposits  as  there  have  been 
eontestations.    Pedaaud  v.  Perron  tt  al.  7  Q.  L.  R.  319,  S.  C.  R.  1881. 

30.  The  Conrtof  Review  may  direct  a  eanse  which  has  been  disoharged 
by  error  to  be  replaced  on  the  roll,  even  when  the  motion  to  restore  the 
ease  is  made  during  a  enhseqaent  term  of  the  court.  B-altoit  v.  Smith  tt 
al.  i  L.  N.  403,  S.  C.  R  1881. 

49S.  Aa  Boon  aa  the  necessary  deposit  bae  been  made, 
and  not  before,  the  party  may  file,  in  the  same  office,  an  in- 
Bcription  for  review,  notice  of  which  must  be  given  to  the 
oppoaite  party,  and  the  prothonotary  is  then  bound  to 
transmit  the  record,  without  delay,  together  with  a  copy  of 
the  judgmente  and  orders  rendered  In  the  case,  to  the  pro- 
tbonotary  of  tbe  Superior  Court  at  the  plac£  where  the  case 
ia  to  be  beard,  if  it  is  not  there  already.     Ibid.  aa.  21-23. 

1.  Held,  that  it  was  not  neceesary  for  the  party  to  tell  the  oonrt  that 
be  was  aggrieved,  the  fact  of  hie  beiii){  aggrieved  being  safficiently  shown 
by  his  asking  tor  a  revision  of  the  judgment.  Hart«  v.  Alie  it  HarU,  1 
L.  C.  L.  J.  64,  8.  C.  R.  I88E. 

2.  An  inscription  for  review  may  be  served  npon  a  party  pertonally,  or 
at  his  attorney's  ofBoe.  Duvernay  v.  The  CorpoTation  of  Barth/Uniie,  1  B. 
L.  714,  Q.  B.  1808.     Scatcherd  v.  AUaa,  10  L.  C.  J.  SOI,  S.  G.  R.  1865. 

3.  A  case  may  be  insoribed  for  revision  by  an  odvooate  other  than  the 
attorney  of  record,  and  that  withont  snbstitntion.  Daraiiert  y.MaedtttuM, 
S  B.  L.  446,  8.  C.  B.  1871. 

4.  A  party  who  insoribes  in  review  and  makes  tbe  required  deposit 
within  eigbt  days,  is  not  bound  to  give  notice  thereof  within  the  same 
delay,  the  law  not  determining  within  what  time  snob  formality  is  to  be 
obBerved.  Letei*  v.  LevU  it  Kermebee  B.  B.  Co.  S  Q.  L.  R.  373,  8.  C.  B. 
1877.    Sed  vide  ntp.  art.  463. 

6.  The  faotnm,  onoe  filed,  forms  port  of  the  record,  and  the  parties  are 
entitled  to  commimioation  thereof.  Lightall  v.  Chretien  d  Craig,  5  L.  N. 
363.  8.  C.  R.  1883. 
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499#  The  deposit  and  inscription  have  the  effect  of  stay- 
ing the  execution  of  the  judgment  and  the  appeal.    Ibid. 

8.22. 

1.  While  a  case  is  before  the  Court  of  Beriew,  for  the  porpoee  pf 
obtuning  the  revision  of  a  judgment  of  the  Superior  Court,  no  proceeding 
in  the  case  can  he  had  in  the  Superior  Court.  Meiga  et  al.  v.  Aikefif  14  L. 
G.  J.  84.  S.  C.  1869. 

SOO*  The  inscription  need  not  be  for  any  particular  day, 
but  the  case  must  be  heard,  in  its  order,  on  the  day  in  term 
next  after  the  expiration  of  a  delay  of  eight  days  from  the 
day  on  which  the  notice  of  inscription  was  filed  in  the  office 
of  the  prothonotary  of  the  court  in  which  the  judgment  was 
rendered. 

The  court  may  appoint  special  days  for  such  review. 
Ibid.  ss.  20, 24. 

See  supra  84  Vict.  c.  4,  s.  (Que.)i  under  Art.  468. 

48  Vict.  c.  21,  (Que.) 

8.  The  following  article  ia  added  after  article  500  of  the  said  Code : 
"  fiOOa.  Cases  instituted  in  virtue  of  paragraph  4  of  Article  494,  have 
precedenoe  over  aU  other  cases." 

1.  A  defendant  under  hail  in  a  case  of  capias,  and  being  the  party  in- 
scribing in  review,  has  a  right  to  have  his  case  heard  as  a  privileged  one. 
Toland  v.  Speneer,  16  L.  C.  J,  146,  S.  C.  B.  1871. 

3.  Respondent  cannot  compel  his  adversary  to  argue  his  appeal  sooner 
than  eight  days  after  the  date  of  the  inscription.  Eastwood  v.  Corriveau, 
3  L.  N.  8  8.  C.  B.  1879. 

Even  in  suits  between  lessor  and  lessee.  Penny  et  al.  v.  The  MmUreal 
PrinUfi^  and  PublUhing  Co.  6  L.  N.  68,  S.  C.  B.  1883. 

501.  The  prothonotary  to  whom  the  record  is  trans- 
mitted is  bound,  so  soon  as  he  has  received  it,  to  set  down 
the  case  on  the  roll  for  hearing,  and  if  the  case  be  pending 
in  the  Superior  Court  at  Quebec  or  Montreal,  he  is  bound 
to  place  it  on  the  roll  as  soon  as  the  inscription  and  notice 
are  filed.    Ibid.  s.  28. 
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1.  Where  a,  putj  in  >  oaae  has  asked  for  Tevieion,  and  has  made  the 
deposit  required  by  law,  the  prothonotarj  ii  bonnd  to  pnt  it  on  tbe  role, 
notwithstanding  that  the  other  party  is  in  delanlt  to  pa;  the  fees  And 
tax  required  of  him.    Leprohm  v.  Crebaua.  14  L.  C.  J.  SS,  B.  C.  B.  1B69. 

3  Where  the  insoribiiig  party  fails  to  file  a  faotnm  ae  reqnired  hj  the 
rolea  of  practice,  and  to  show  cause  why  the  inacription  should  not  be 
diBmisBed,  the  case  will  be  remitted  to  the  ocmrt  below.  Ellu  t.  Gould, 
16  L.  C.  E.  168,  8.  C.  B. 

S02>  The  judgment  in  review  may  be  rendered  in  term 
or  in  vacation,  by  all  the  judges  who  heard  the  case,  or  by 
a  majority  of  them;  and  the  judges  may  confirm,  leverae 
or  alter  the  original  judgment,  as  the  case  may  require ; 
and  their  decision,  together  with  the  record,  must  be  sent 
hack  to  the  court  in  which  the  case  was  first  decided,  to  be 
there  registered  as  being  the  judgment  in  the  suit,  at  the 
same  place,  in  the  same  manner  and  with  the  same  effect 
as  if  it  had  been  rendered  on  the  day  upon  which  it  was 
received  by  the  prothonotary, 

[Whenever  any  cause  has  been  heard  in  review  by  three 
judges,  and  at  the  least  one  of  the  judges  who  heard  the 
same  is  present  in  court  and  ready  to  render  an  intoTlocu- 
tory  or  final  judgment  therein,  then  if  any  judge  who  heard 
the  cause  and  would  be  competent  to  sit  in  judgment 
therein,  be  absent  by  reason  of  his  appointment  to  another 
court,  of  sickness,  or  any  other  cause,  but  has  addressed  a 
letter  to  the  prothonotary  of  the  court,  containing  bis 
decision  in  the  case  and  signed  by  him,  or  has,  in  testimony 
of  his  concurrence  therein,  signed  a  judgment  to  be  de- 
livered and  delivered  by  a  judge  so  present,  such  judge  is 
deemed  to  be  present  for  the  purpose  of  such  judgment ; 
and  the  decision  so  transmitted  and  signed  by  him  has  the 
same  effect  as  if  delivered  or  concurred  in  by  him  in  open 
court.]     Und.  s.  24. 

1.  The  Court  of  Beview  may  send  a  case  baok  to  the  Court  below  in 
order  that  the  lermcnC  ti^ipUtoirt  may  be  deferred.  The  Canadian  Navi- 
gatitm  Co.  v.  MeConliev,  1  Legal  News,  3S,  Q.  B.  1877. 
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2.  A  judgment  in  review  dates  only  from  the  day  npon  which  the 
record  is  received  by  the  prothonotary.  Huot  dit  Duval  v.  Gdboist  12  B. 
L.  57, 8.  C.  1881. 

See  Lestard  v.  Oerutt,  6  L.  N.  164,  Q.  B.  1888. 

503*  [No  change  in  the  personal  composition  of  the 
court,  by  the  appoint;cnent  of  any  assistant  judge  as  puisne 
judge,  or  by  the  appointment  of  a  puisne  judge  as  chief- 
justice,  or  by  the  resignation,  death,  or  appointment  to 
another  court  of  any  chief-justice  or  of  a  puisne  judge,  or  of 
an  assistant  judge,  can  have  alone  the  effect  of  rendering  a 
rehearing  of  any  case  necessary,  if  a  sufficient  number  of 
judges  who  heard  the  case  remain  to  render  a  judgment, 
either  interlocutory  or  final.] 

504*  [If  a  judge  or  an  assistant  judge,  who  has  heard 
a  case,  together  with  other  judges,  is  removed  to  another 
court,  or  is  appointed  Chief- Justice  or  a  Judge  of  the  same 
Court  or  of  another  Court  or  obtains  leave  of  absence,  he 
may  render  judgment,  whether  interlocutory  or  final,  to- 
gether with  the  other  judges,  as  if  no  such  change  had 
taken  place.] 


CHAPTEE    SECOND. 

OF  PETITIONS  IN  REVOCATION  OP  JUDGMENT. 

SOS.  Judgments  which  are  not  susceptible  of  being  ap- 
pealed from  or  opposed,  as  hereinabove  provided,  may  be 
revoked,  upon  a  petition  presented  to  the  same  court,  by 
any  person  who  was  a  party  to  or  was  summoned  to  be  a 
party  to  the  suit,  in  the  following  cases : 

1.  Where  fraud  or  artifice  has  been  made  use  of  by  the 
opposite  party ; 

2.  When  they  have  been  rendered  upon  documents  which 
have  been  only  subsequently  discovered  to  be  false,  or  upon 
any  unauthorized  tender  or  consent  disavowed  after  judg- 
ment; 

20  F.  0.  0.  p. 
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8.  When,  Biace  tbey  were  rendered,  doeamenta  of  a  cod- 
clusire  nature  have  been  diBcovered,  which  bad  been  with- 
held or  concealed  by  the  opposite  party.  Ord.  1667,  tit.  85, 
art.  34 ;  Potbier,  Proe.  153 ;  C.  B.  L.  C.  c.  86,  §  3 ;  C.  N. 
2057 :  C.  P.  C.  480. 

1.  A  diraot  ftction  ma;  b«  muntained  to  set  aside  a  judgment  obtained 
by  fntnd.    KeUand  v.  Read,  IS  L.  C.  J.  SOS,  Q.  B.  1S74. 

3.  If  ft  part?  haa  been  praclndad  from  kddiioing  important  eviduioe 
owing  to  a  misnnderstanding  between  bis  attorneys  and  the  attorneys  of 
bis  advenaiy,  be  may  be  released  from  the  ooneeqaenoBS  by  filing  a 
rtguHe  eiviU.  Lutk  tt  al.  <r  re  a  BiddeU  t.  Bou,  19  L.  C.  3. 104,  S.  C. 
1874. 

8.  It  is  only  by  means  of  a  rtqtittt  eivilU  or  of  an  appeal,  as  the  oaae 
may  be,  and  not  by  meani  of  an  opposition  ^  fia  d'amuitUr  thftt  ttie 
reformation  or  setting  a^ide  of  an  interlocnlory  judgment  oan  be  obtained. 
Oibtone  t.  Jamiaon  et  vh.  ct  Healy,  16  L.  G.  R.  S61,  C.  C.  186A. 

4.  An  af&darit  in  support  ol  a  rtqtitU  eiiiift  oannot  be  amended,  bnt  the 
petition  itself  may  be  amended  as  no  afKdaTit  is  neoessary  in  support 
thereof.     VoUgny  v.  CorbeiUe  /t  CorbeilU,  I  Legal  News,  130,  B.  C.  187B. 

fi.  A  requ/te  civile  which  does  not  on  its  faoe  oome  within  the  provisiaaB 
of  art.  606  may  be  rejected  on  motion.  Maedougali  et  al.  t.  The  Union 
Nav.  Co.,  31  L.  C.  S.  6S,  1  L^id  News,  313,  Q.  B. 

6.  A  reqvitt  eivile  praying  for  a  revooation  of  a  judgment  of  distribn- 
tiou  on  aoooont  of  fraud  will  be  granted,  and  the  petitioner  allowed  to 
oonteet  the  report  of  oolloofttion.  Doutn  tt  al.  v,  BradJ«v  etoL  it  AUiton 
et  vir.,  17  L.  C.  J.  43,  B.  C.  B.  ISTS 

7.  Where  a  firm  of  two  advooates  bad  appeared  for  tbs  plaintiff  and 
taken  action,  and  sabsegnently  the  notion  was  returned  signed  hy  one 
of  them  only,  while  the  other  appeared  for  tbe  defendant  and  oonfeaaed 
judgment — Held,  on  a  motion  to  set  aside  the  judgment  as  based  on 
prooeedlngs  whioh  were  wholly  irregnlar,  that  the  judgment  oould  not 
be  set  aside  for  irregolarities  which  had  aocmed  previoiu  to  judgment 
bftving  i)een  entered.  Moltoit  el  aL  t.  Bammglu,  3  L.  C.  J.  107,  8.  C. 
1B68. 

See  Neil  t.  Champoux,  under  Art.  4BS  ante. 

8.  By  a  report  of  distribution  Marie  P^Ftaalt  who  bad  not  :^led  ml 
opposition,  bnt  wbo  was  a  duly  registered  hypotheoary  creditor,  was 
collocated  for  S339.13.  Her  oollocstion  was  contested  as  fraudulent  aad 
nofoDiided  by  M.  Crjpeau,  wbo  served  bis  oonteetation  at  the  prothono- 
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tuy'g  office.  Marie  P6rraiilt  was  absent  from  the  Provinoe.  Messrs. 
Laorier  A  Lavergne,  advocates,  having  received  reliable  information  that 
her  claim  was  well  founded,  pnt  in  an  appearance  and  wrote  to  her  for 
iuBtrootions.  They  addressed  their  letter  to  Worcester,  Mass.,  where 
they  believed  she  resided ;  bnt  she  was  really  at  Manville,  Rhode  Island. 
Beoeiving  no  reply,  they  felt  they  wonld  not  be  jnstifled  in  resisting 
Cripeaa's  contestation  any  farther ;  and  the  result  was  that  the  collo- 
cation  in  her  favour  was  set  aside,  she  having  failed  to  answer  articulated 
facts  which  had  also  been  served  at  the  Prothonotary's  office.  ffeZd,  that 
the  services  of  the  contestation  and  of  the  interrogatories  were  illegal 
and  null,  and  that  under  the  circumstances,  she  was  entitled  to  a  requHe 
eiviU.    Cooke  v.  Canm  and  P/nauU,  10  Q.  L.  B.  162 ;  8.  C.  B.  1884. 

9.  A  petition  to  reform  a  judgment  in  appeal  because  of  errors  in  the 
factum  (misprints,)  was  refused,  the  original  documents  being  before  the 
court. 

Per  Dorion,  C. J. :  the  Court  of  Appeal  cannot  grant  a  requHe  civile. 
Honk,  Bamsay  and  Tessier,  JJ.,  contra.  Hampton  v.  Thomson^  3  L.  K. 
S06,  Q.B.  1879. 

10.  The  defendant  appeared  but  failed  to  plead  or  to  answer  interroga- 
tories; and  after  judgment  applied  for  a  requiu  civile.  The  petition  was 
granted,  but  subsequently  rejected,  on  motion,  as  the  grounds  were  held 
insufficient.  CampbeU  v.  McGrail,  4  L.  N.  825, 8.  C.  1881. 

11.  Where  the  court  granted  leave  to  defendant  to  plead  after  fore- 
dosme,  but  the  plea  was  not  produced,  and  the  plaintiff  made  his  proof 
ex  parUt  and  obtained  judgment.  Held^  that  the  requHe  civile  subse- 
quently presented  by  defendant  was  properly  dismissed,  notwithstanding 
the  affidavit  of  his  counsel  alleging  that  there  was  an  agreement  between 
the  attorneys  that  the  case  should  not  be  proceeded  with.  Trudel'v, 
Strong,  6  L.  N.  315.  8.  0.  B.  1888.. 

12.  Art.  506  C.  P.  C.  has  not  changed  the  old  law;  and  doee  not 
enumerate  all  the  cases  wherein  a  petition  will  be  allowed.  NeU  v.  Cham- 
poiu,  11  B.  L.  143,  8.  C.  B.  1881 ;  7  Q.  L.  B.  210. 

S06«  It  can  be  received  only  daring  the  six  months  after 
the  discovery  of  the  fraud  or  the  falsity,  or  of  the  docu- 
ments withheld,  and  in  all  other  cases  only  during  the  six 
months  after  the  judgment,  or  a  notice  thereof  has  been 
served. 

Ord.  1667,  tit.  85,  Arts.  16,  5, 18. 

1.  A  requite  civile  after  judgment  may  be  served  upon  the  attorney  in 
the  case.    Lang  v.  Clark  dt  Clark,  20  L.  C.  J.  184,  S.  C.  1876. 


u 
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507«  Petitions  for  revocation  of  judgment  cannot  pre- 
vent or  stay  execution,  [unless  an  order  to  suspend  is 
granted  by  the  court  or  judge.] 

A  petition  for  a  requHe  civile  on  which  an  order  to  Bospend  has  been 
granted  in  chambers  under  607  C.  G.  P.,  need  not  be  presented  in  open 
court ;  but  may  be  filed  in  the  office  of  the  derk.  LauderviUe  y.  Lacnrix^ 
26  L.  C.  J,  287,  C.  C.  1882. 

The  court  in  bane  has  no  right  to  revise  such  orders.    Ibid. 

SOH»  The  attorney  who  acted  for  a  party  in  the  cause  or 
suit  may  also  represent  him  upon  the  petition  in  revocation 
of  judgment,  without  a  new  power  being  required.  Ord. 
1667,  tit.  86,  Art.  6. 

5<IO.  If  there  are  sufficient  grounds  for  a  petition  in  re- 
vocation of  judgment,  the  court  may  replace  the  parties  in 
the  same  position  as  they  were  in  before  the  judgment,  and 
the  proceedings  are  the  same  as  inordinary  suits.  The  court 
may  also  give  judgtnent  at  the  same  time  upon  the  petition 
and  upon  the  merits  of  the  original  suit.  In  all  cases  it 
adjudicates  upon  the  costs  of  the  first  judgment,  according 
to  circumstances.  Ord.  1667,  tit.  36,  Art.  88;  IMcl.  de 
Mars,  1686. 

1.  A  requHe  civile  may  be  granted  by  the  prothonotary  in  vacation  in 
the  absence  of  the  judge.    Lambert  v.  Sander,  1  B.  L.  47,  S.  C.  1867. 

2.  A  motion  to  reject  the  requHe  on  the  ground  that  the  reasons  aUeged 
in  support  thereof  are  insufficient  wiU  be  rejected,  the  proper  procedure 
being  a  demurrer.    Ibid. 

8.  Reasons  that  might  be  urged  against  an  action  or  opposition  by  an 
exception  to  the  form  may  be  opposed  to  a  petition  by  a  motion  to  set 
aside.    Maguire  v.  Stride  dt  Stride,  14  L.  C.  B.  106,  S,  C.  1864. 

4.  A  petition  wiU  not  lie  if  a  right  of  appeal  exists.  VaJin  ▼.  The  Cor- 
poration of  the  County  of  Terrebonne,  4  L.  C.  J.  14,  8.  C.  1858. 
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CHAPTER   THIRD. 

OF   OPPOSITIONS  BY  THIRD  PARTIBS. 

510.  Any  person  whose  interests  are  affected  by  a  judg- 
ment rendered  in  a  case  in  which  neither  he  nor  persons 
representing  him  were  made  parties,  may  file  an  opposition 
to  Bach  judgment. 

D^l.  22  April,  1782,  Art  6  ;  Code,  Donations,  Art.  218 
a;  Pothier,  Proc.  126 ;  Ord.  1667,  tit.  86,  Art.  2  ;  C.  P.  C. 
474. 

1.  A  penon  whoae  interests  are  affeoted  by  a  judgment  in  a  case  to 
which  he  is  not  a  party,  may  intervene  by  opposition  to  such  judgment 
or  by  direct  action  with  a  view  to  be  maintained  in  all  his  rights.  Thouin 
V.  LOUme,  10  L.  G.  B.  870,  Q.  B.  1860 ;  HaU  v.  Harriton,  4  L.  N.  325,  S. 
C.  1881. 

2.  From  the  moment  that  the  interests  of  a  third  party  are  affected  by 

a  jiidgmeDt  rendered  in  a  case  in  which  he  is  not  a  party,  he  may  protect 

hit  interests  by  an  opposition.      MoUeur  v.  Marchand  dt  the  Attorney' 

Qeneni,  6  B.  L.  379,  B.  C.  1874. 

f 

8.  And  where  the  Crown  possesses  a  privilege  on  the  property  of  an 
individual  it  may  ezeroise  its  privilege  by  such  opposition,  provided  it  be 
fint  regularly  served  on  all  the  parties  in  the  case.    lUd. 

4.  An  opposition  to  a  sale  of  real  estate  by  a  tutor  ad  hoc,  authorized  to 
>ct  for  the  minors,  is  maintainable  without  registration  of  the  Mte  of 
tutorship  and  the  Begistry  Ordinance  4  Vict.  cap.  80,  sec.  24,  does  not 
apply  to  each  opposition.  Chouinard  v.  Demen  dt  Oareau  e$  qual,  5  L.  G. 
B.  401,  8.  C.  1865. 

5.  The  fact  that  one  of  the  Hen  oppoeantt  (who  claim  as  co-partners)  is 
a  defendant  in  the  cause,  is  no  bar  to  their  right  to  file  an  opposition. 
McDcnali  n  vir  v.  McDonald  d  Doddt,  14  L.  C.  J.  807,  8.  C.  B.  1869. 

6.  The  proprietor  of  a  property  which  has  been  expropriated,  and  the 
valuation  of  which  has  been  set  aside  by  the  court,  cannot  proceed  by 
opposition  against  such  judgment,  notwithstanding  that  he  was  not  a 
purty  to  the  first  instance.  The  Corporation  of  Montreal  v.  Wileofit  2  B.  L. 
624.  8.  C.  1870. 

7.  The  notice  given  to  the  parties  of  a  petition  for  an  opposition  by 
tlurd  parties,  in  order  to  suspend  the  execution  of  the  judgment,  does  not 
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oonstitate  of  itself  the  prodaotion  and  preaentation  of  an  opposition. 
Moliewr  ▼.  Marchand  ▼.  The  Attomep-Oeneral,  6  B.  L.  879,  S.  C.  1874. 

8.  Where  payment  of  an  amoant  of  a  judgment  attacked  by  oppoeition 
is  made  by  the  defendant  before  an  order  has  been  granted  to  snspend 
the  ezeontion,  it  must  be  considered  as  final,  both  as  regards  the  opposant 
and  the  other  parties  therein.  MoUeur  v.  Marchand  <t  The  Attomqf- 
Qeneral,  5  B.  L.  879,  S.  C.  1874. 

9.  The  creditors  of  a  defendant  cannot  attack  a  judgment  by  means  of 
a  tieroe-opposition  unless  fraud  or  oollusion  is  alleged.  Stadaeona  Int,  Co* 
▼.  Qagmm,  5  Q.  L.  B.  281,  8.  C.  B.  1879. 

Bee  Bobertton  v.  Smithy  under  Art.  866,  post. 

511«  This  opposition  is  formed  by  means  of  a  petition 
to  the  court,  which  must  contain  an  election  of  domicile  on 
pain  of  nullity,  the  grounds  of  opposition,  and  proper  con- 
clusions, and  must  be  served  upon  the  parties  in  the  cause, 
or  upon  the  attorneys  who  represented  them,  if  it  is  made 
within  a  year  and  a  day  after  the  judgment. 

85  Vict.  c.  6  (Que.) : 

"  14.  The  opposition  must,  moreover,  on  pain  of  nuUity,  be  accom- 
panied with  an  affidavit  of  the  opposant,  or  some  other  credible  person, 
that  the  aUegations  contained  in  such  opposition,  are,  to  the  beet  of  his 
knowledge,  true." 

512*  The  proceedings  upon  oppositions  by  third  parties 
are  the  same  as  upon  ordinary  suits. 


CHAPTER    FOURTH. 

OF  APPEAliS. 


51S*  An  appeal  from  all  judgments  rendered  by  the 
Superior  Court  lies  to  the  Court  of  Queen's  Bench,  as  here- 
inafter provided  in  the  fourth  book. 

See  Arts.  1114  et  seq.  infra. 
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TITLE   THIRD. 

OF  THE  EXECUTION  OP  JUDGMENTS. 


CHAPTER  FIRST. 

OF  THE  VOLUNTARY  EXECUTION  OF  JUDGMENTS. 


SECTION  I. 
OF   PUTTING  IN   SECURITY. 

S14.  Every  judgment  ordering  security  to  be  given  must 
fix  the  time  within  which  sureties  shall  be  offered.  C.  P.  G. 
617. 

S15«  Sureties  are  offered  after  notice  served  upon  the 
opposite  party,  and,  when  not  objected  to,  they  enter  into 
a  bond  at  the  protbonotary's  office.  Ord.  1667,  tit.  28, 
art.  2;  Pothier,  Proc.  147;  C.  P.  C.  618. 

S16*  ^Except  in  cases  where  the  law  requires  only  per- 
sonal justification,  if  a  surety  is  objected  to  he  may  be 
required  to  give  in  a  declaration  of  his  real  property, 
together  with  his  titles  thereto. 

Sureties  may,  in  all  cases,  be  required  to  justify  on  oath 
their  eofficiency,  and  the  judge  or  prothonotary  may  receive 
and  administer  the  necessary  oath.  Ord.  1667,  tit.  28, 
art.  8;  C.  P.  C.  618. 

■ 

517*  A  surety  may  be  objected  to : 

1.  If  he  has  not  the  qualifications  required  according  to 
the  title  Of  Suretyship  in  the  Civil  Code ; 

2.  If  he  is  not  sufficient.    Pothier,  Proc.  148. 
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S18«  The  sufficiency  of  a  surety  is  decided  upon  the 
documents  and  affidavits  produced,  without  a  proof  being 
ordered.  Ord.  1667,  tit.  28,  art.  8 ;  Pothier,  Proc.  148, 
C.  P.  C.  521. 

519*  If  the  surety  is  accepted,  the  bond  is  drawn  up 
and  entered  into  in  conformity  with  the  judgment  and  re- 
mains in  the  prothonotary's  office  as  part  of  the  record  in 
the  case.    Ord.  1667,  tit.  xxviii,  art.  4 ;  G.  P.  G.  522. 

5SKO*  The  acceptance  of  sureties  is  decided  upon  sum- 
marily, without  any  petition  or  writings,  and  the  bond  is 
entered  into  notwithstanding  oppositions  or  appeals,  and 
without  prejudice  thereto.  Ord.  1667,  tit.  xxviii.  art.  8 ; 
Pothier.    Proc.  148,  C.  P.  C.  521. 

SECTION  n. 
OP  ACCOUNTING. 

521*  Every  judgment  ordering  an  account  must  fix  a 
delay  for  rendering  it.  Ord.  1667,  tit.  xxviii,  art.  8  ;  Pothier, 
Proc.  89 ;  C.  P.  G.  580. 

1.  When  a  tutor  is  sued  by  his  ward  (become  of  age)  to  render  an  ae- 
oonnt,  and  he  pleads  that  he  has  always  been  ready  to  do  so,  but  asks 
that  the  action  be  dismissed  with  costs,  and  at  the  same  time  prays  aete 
of  the  production  of  an  account  fyled  by  him  with  his  plea,  the  plea  will 
be  dismissed,  and  the  defendant  be  ordered  to  fyle  his  account  purely  and 
simply  in  due  form.     Wood  et  ux  v.  Wilson,  27  L.  C.  J.  149,  S.  C.  R.  1883. 

2.  Where  the  parties  to  an  action  to  render  an  account  do  not  deem  it 
expedient  to  have  it  decided  preliminarily  whether  the  defendant  is  bound 
to  render  an  account,  but  proceed  to  the  contestation  of  the  account  fyled 
by  him,  the  court  will  decide  upon  the  question  as  submitted.  Durochen 
Y.  Lauzon,  12  B.  L.  408,  S.  C.  1888. 

8.  A  judgment  ordering  a  defendant  to  render  an  account  is  an  ordinary 
condemnation,  and  he  will  not  be  held  to  be  in  contempt  of  Court  if  he 
neglect  to  account.    Crowley  v.  Chretien,  8  L.  N.  68,  S.  C.  1882. 
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S22.  The  account  must  be  rendered  nominately  to 
the  party  entitled  to  it ;  it  must  be  sworn  to  and  filed  in 
the  prothonotary's  office  within  the  delay  fixed,  together 
with  the  Touchers  in  support  thereof.  Ord.  1667,  tit.  29, 
art.  8 ;  Pothier,  Proc.  89,  C.  P.  C.  684. 

The'  court  may,  however,  upon  motion  of  which  notice 
has  been  duly  given,  extend  the  delay  for  rendering  the 
accotmt.    Pothier,  Proc.  89. 

Ezecation  cannot  be  issned  de  piano  on  a  judgment  in  appeal  ordering  an 
aooonnt  where  the  aooonnt  waa  not  daly  rendered  within  the  delays 
allowed  by  the  court.  Lit  CurJ  et  MarguHlien^  etc,,  de  BeauhamoU  v. 
BobiUard,  2  L.  N.  236,  Q.  B.  1879. 

523*  The  account  must  contain^  under  separate  heads, 
the  receipts  and  expenditure,  and  close  with  a  recapitula- 
tion of  such  receipts  and  expenditure,  establishing  the 
balance ;  whatever  remains  to  be  recovered  being  reserved 
for  a  separate  head.  Ord.  1667,  tit.  29,  art.  7 ;  C.  P.  G. 
588. 

1.  An  account  rendered  and  f  yied  under  a  judgment  will  be  rejected  as 
irregular  if  it  does  not  exhibit  the  three  heads  of  receipts,  expenditure, 
and  balance  remaining  to  be  recovered.  Les  Cur/  etc.  de  Beauhamoii  v. 
BolriUard,  21  L.  C.  J.  122,  S.  C.  1877. 

524*  Under  the  head  of  receipts  must  be  placed  all 
sums  which  the  accounting  party  has  received,  and  all 
those  that  he  ought  to  have  received  during  his  manage- 
ment.   Pothier,  Proc.  90. 

52S»  The  accounting  party  cannot  place  under  the  head 
of  expenditure  the  costs  of  the  judgment  ordering  him  to 
account,  unless  he  is  authorized  to  do  so  by  the  court ;  but 
he  may  charge  under  that  head  his  travelling  expenses,  the 
attendances  of  the  attorney  who  made  up  the  account,  the 
cost  of  presenting  and  verifying  it,  and  of  whatever  copies 
thereof  are  required.  Ord.  1667,  tit.  29,  art.  19  ;  C.  P.  C. 
532. 
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1.  In  an  action  to  aoooont,  an  aoooont  nnanittained  by  vouchers  will 
not  bd  rejected  on  motion  when  it  is  established  by  affidavit  that  the 
vouchers  are  in  the  possession  of  third  parties.  Chevalier  v.  CuviUier  et 
al.  21  L.  C.  J.  806.  8.  C.  1877. 

526*  If  the  account  shows  an  excess  of  receipts  over 
expenditure,  the  party  to  whom  it  is  rendered  may  pro- 
visionally demand  execution  for  the  balance,  saving  his 
right  to  contest  the  remainder  of  the  account.  David  v. 
Hayes,  Montreal,  29th  July,  1846,  in  appeal  10th  Nov., 
1847  ;  C.  P.  C.  585. 

537*  Parties  accounted  to  are  bound  to  take  communi- 
cation of  the  account  and  vouchers  at  the  prothonotary's 
office,  and  to  file  their  contestations  of  the  account,  if  they 
contest  it,  within  a  delay  of  fifteen  days,  which  may  be 
extended  by  the  court  or  a  judge  upon  application  pursuant 
to  notice.    Ord.  1667,  tit.  29,  art.  18  ;  Poth.  Proc.  91. 

538«  Parties  accounted  to,  whose  interests  are  the  same, 
must  name  the  same  attorney ;  if  they  do  not  agree  in  their 
choice,  the  attorney  first  in  the  case  remains  attorney  of 
record,  saving  the  right  of  the  other  parties  accounted  to 
to  employ  attorneys  of  their  own,  upon  payment  of  all  costs 
occasioned  thereby.  Ord.  1667,  tit.  29,  art.  11 ;  G.  P.  G. 
629. 

529.  The  accounting  party  has  a  delay  of  eight  days 
after  the  filing  of  the  contestation  to  file  his  answers  in 
support  of  the  account,  and  the  other  party  has  a  similar 
delay  to  file  his  replications.  Ord.  1667,  tit.  29,  art.  18 ; 
Poth.  Proc.  91. 

530.  In  default  of  filing  the  contestations,  answers  or 
replications  within  the  delay,  the  party  bound  to  file  them 
is  held  to  admit  whatever  is  contained  in  the  document  he 
fails  to  contest.    Pothier.  loc.  cit. 

1.  An  account  not  contested  was  held  to  he  admitted.     Hart  v.  Hart^ 
3  L.  N.  24,  24  L.  C.  J.  161,  Q.  B.  1879. 
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581.  After  the  issaes  are  completed  upon  the  account 
rendered,  the  court  may  order  the  parties  to  proof  respec- 
tively,  according  to  the  ordinary  course,  or  may  refer  the 
case  for  settlement  to  arbitrators,  or  to  a  practitioner  or  an 
accountant,  according  to  its  nature.  Ord.  1667,  tit.  28, 
art.  22 ;  Ord.  1666,  art.  68 ;  Edit.  1660,  art.  2 ;  1  Pig.  248. 

882*  The  judgment  upon  the  account  must  contain  a 
computation  of  the  receipts  and  expenditure,  and  establish 
the  balance  if  there  be  any.  Ord.  1667,  tit.  29,  art.  20 ; 
C.  P.  C-  540. 

SSS«  If  the  defendant  fails  to  render  an  account,  the 
plaintiff  may  proceed  to  have  one  made  out  in  the  manner 
mentioned  in  the  article  628. 

1.  If  defendant  fail  to  render  an  aoconnt  plaintiff  may  prooeed  to  have 
one  made  oat  or  hare  defendant  condemned  to  pay  him  one  or  more 
provisionfl  nhtil  he  renders  an  account,  or  to  pay  a  final  sum  in  the 
diflcretion  of  the  oonzt.    Roy  v.  Qauthier,  1  Q.  B.  B.  70  and  149,  Q.  B.  1880. 

SECTION  in. 

OF  SURBENDER. 

SS4*  The  voluntary  execution  of  any  judgrnent  ordering 
the  restitution  and  delivery  of  any  moveable  or  immoveable 
thing  is  effected,  unless  the  judgment  makes  other  provi- 
sions, by  delivering  the  moveable  object,  and  surrendering 
the  possession  of  the  immoveable,  in  such  a  manner  that 
the  party  entitled  thereto  may  take  possession  of  it ;  and 
this  must  be  done  in  conformity  with  the  judgment,  and 
the  provisions  contained  in  the  title  Of  Obligations  in  the 
Civil  Code.    Pothier,  Proc.  149. 

1.  Where  a  motion  was  made  to  reject  a  delaissement  filed  after  the 
fifteen  days  allowed  by  leaW'—Held  to  be  prematare,  and  that  the  plaintiff 
Bhonld  proceed  with  hie  execation  and  test  the  matter  in  that  way. 
Belanger  v.  Durocher,  2  L.  C.  J.  288,  S.  C.  1858. 
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53S*  The  voluntary  execution  of  a  judgment  ordering 
the  surrender  of  an  hypothecated  immovable,  is  effected  by 
means  of  a  declaration  of  the  defendant,  filed  in  the  pro- 
thonotary's  office,  to  the  effect  that  he  surrenders  it  in  com- 
pliance with  the  judgment  and  by  his  relinquishing  his 
possession.  1  Pig.  594 ;  Pothier,  Proc.  149  ;  Ord.  1667, 
tit.  27,  art.  1. 

58II*  When  an  immovable  is  thus  surrendered,  the 
court  or  judge,  upon  application  of  the  plaintiff,  names  a 
curator  to  the  surrender,  against  whom  all  ulterior  pro- 
ceedings are  directed.    Pothier,  Proc.  185. 

587*  The  curator  has  a  right  to  collect  the  rents,  issues 
and  profits  due  and  accrued  from  the  time  of  the  surrender, 
and  may  even  grant  leases  if  the  sale  is  prevented  during 
any  considerable  time. 

The  rents,  issues  and  profits  of  the  immovable  surren- 
dered are  treated  as  realty,  and  are  distributed  in  the  same 
manner  as  the  price.  Stowe  v.  Richer^  appeal,  1848  ;  Po- 
thier, Proc.  193 ;  Couchot,  189. 

1.  The  fcmctionB  of  the  carfttor  oease  apon  the  payment  of  the  hypo- 
thecary debt,  ipio  fcLcto,  Moncatel  ea  qual.  v.  Ron  db  Trudel,  27  L.  C.  J. 
218»  C.  C.  1882  ;  Trudel  v.  Bouchard.  27  L.  C.  J.  218,  S.  C.  1883. 

SECTION  IV. 

OF   TENDER  GENERALLY  AND   PAYMENT  INTO   COURT. 

S88«  A  tender  or  a  putting  in  default  to  accept,  must 
describe  the  object  offered  ;  and  if  it  be  of  money,  it  must 
contain  an  enumeration  and  description  thereof.  G.  P.  C. 
812. 

589*  Tender  may  be  made  by  an  authentic  document, 
or  in  any  other  manner  which  admits  of  its  being  legally 
proved. 
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Tender  may  be  made  in  a  suit  by  demanding  record 
thereof,  and  must  be  accompanied  with  payment  into  court. 
1  Kg.  485. 

1.  Respondent  moved  that  appellant  be  ordered  to  famish  new  seourity . 
Appellant  objected  that  respondent  had  obtained  relief  from  a  defanlt  on 
condition  of  paying  ooets  which  he  had  not  done.  Bespondent  declared 
the  costs  had  been  deposited,  bat  no  notice  thereof  had  been  given  appel- 
lant at  the  time  of  the  motion.  Motion  rejected  with  costs.  Qoff  v.  The 
Grand  Trvnk  Railway  Co.,  2  L.  N.  410,  Q.  B.  1879. 

3.  Where  the  defendant  to  an  action  for  the  balance  of  the  price  of  a 
sale  between  him  and  the  plaintiff,  pleaded  notarial  tender  of  the  amoant 
—Held^  that  the  deed  of  tender  shoald  specify  and  enumerate  the  different 
kinds  and  species  of  money  offered,  and,  in  def  aalt  of  doing  so,  the  tender 
was  noil.    Perra$  v.  Beaudin,  6  L.  G.  J.  241,  B.C.  1862. 

S40*  Tender  may  be  made  at  the  domicile  elected  in  a 
contract.    Ibid.  2  Pig.  185. 

S41.  The  authentic  document  recording  the  tender,  if 
there  is  one,  must  state  the  answer  made  by  the  creditor, 
or  the  person  representing  him,  the  fact  of  his  being  called 
upon  to  sign  such  answer,  and  in  default  of  his  signature, 
the  reason  why  it  was  not  signed.    Ibid.  G.  P.  C.  818. 

542*  A  debtor  who  has  made  a  tender  and  is  afterwards 
sned,  may  renew  it  by  his  pleadings  and  pay  the  amount 
into  court.    C.  C,  art.  1162. 

!•  In  an  action  against  an  endorser  of  a  promissory  note,  where  the 
defendant  pleaded  tender  of  the  amoant — Held,  that  he  was  boand  to 
nnew  his  tender  with  his  plea  and  deposit  the  amoant  in  coart.  Bove  v. 
MeDmUd  et  al.  16  l»,  C.  B.  191  and  1  L.  C.  L.  J.  56,  Q.  B.  1865. 

2.  Tender  withoat  deposit  does  not  prevent  interest  from  aocroing. 
^Dwiuwt  V.  Lafcrge,  1  Q.  L.  B.  169,  S.  C.  1874. 

S48.  Moneys  paid  into  court  cannot,  without  the  author- 
miion  of  the  court,  be  withdrawn  by  the  party  who  paid 
them  in. 
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Unless  the  tender  is  oonditional  the  party  to  whom  it  is 
made  is  entitled  to  receive  the  moneys  paid  in,  without 
prejudicing  his  claim  to  the  remainder.  Rule  of  P.  4th 
Jan.,  1854. 

1  Where  the  defendant  had  with  his  plea  tendered  a  certain  amount 
and  deposited  the  money  in  ooort,  which  was  not  accepted,  and  the 
action  proceeded,  and  the  plaintiff  recovered  a  greater  amount  than  that 
tendered,  and  the  clerk  of  the  court  had  heen  replaced,  and  the  money 
deposited  with  him  was  not  forthcoming  at  the  time  of  the  execution  of 
the  judgment — Held,  on  an  action  to  recover  the  money,  that  an  action 
for  money  had  and  received  would  not  lie  against  the  former  clerk  of  the 
court  for  money  so  deposited.    Merizzi  v.  Cowan,  6  L.  C.  J.  62,  Q.  B.  1861. 

2.  And  held,  also,  that  the  proper  mode  of  procedure  in  such  case  was 
by  rule  upon  the  former  clerk  ordering  him  to  pay  over  the  money.  Ibid, 

When  an  intervening  party  deposited  an  amount  and  consented  to  its 
withdrawal  by  defendant  upon  the  release  of  the  attachment,  etc.,  the 
plaintiffs  motion  to  obtain  the  monies  was  refused  as  the  consent  was 
conditional.    PrivJy.  DiUm  dt  Beard,  2  L.  N.  195,  S.  C.  1879. 

544«  The  expense  of  the  tender  is  borne  by  the  debtor ; 
but,  if  it  is  declared  sufficient,  the  costs  attending  the  pay- 
ment into  court  are  borne  by  the  creditor.  Pothier,  Ob. 
550,  578,  574,  580. 
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CHAPTER    SECOND. 

OF  COMPULSORY  EXECUTION  OP  JUDGMENTS. 


SECTION  I. 
GENERAL  PROVISIONS. 

S45*  The  judgments  of  a  court  can  only  be  put  into  exe- 
cution by  means  of  a  writ  issuing  in  the  name  of  the  sover- 
eign and  addressed  to  the  sheriff  of  the  district  [in  which  it 
is  to  be  executed.] 

The  writ  is  attested  and  signed  in  the  same  manner  as 
original  writs,  it  must  bear  the  seal  of  the  court  and  must 
mention  the  date  of  the  judgment  to  be  executed  and  the 
day  on  which  it  is  returnable.  G.  S.  L.  C.  c.  88,  s.  189 ;  c.  86, 
8.  2,  §  4 ;  26  Geo.  III.,  c.  2,  s.  80 ;  C.  P.  C.  646. 

86  Vict.  c.  6  (Que.) : 

"26.  V^henever  in  any  snit,  a  writ  of  exeontion  has  isaned,  and  by 
reason  thereof  a  demand  of  payment  has  been  made  npon  the  defendant, 
no  other  demand  of  pa3nnent  need  be  made  in  snch  suit  previons  to  the 
further  ezecation  of  any  other  snch  writ,  whether  in  the  same  or  in  any 
other  district." 

1.  A  defendant  sned  nnder  a  writ  of  attachment  for  rent,  cannot  oppose 
the  seizore  and  sale  of  his  immovables  if -he  have  signed  a  return  of  nulla 
bona  after  judgment  on  the  attachment.  Oraham  v.  Hurlbert  dt  Hurlbertf 
10  B.  L.  228,  8.  C.  B.  1880. 

2.  Execation  cannot  issue  before  the  expiry  of  fifteen  days  from  the 
date  of  the  judgment.    Hv4)t  dit  Duval  v.  Gadboit,  12  B.  L.  57,  8.  C.  1881. 

3.  By  article  545  a  writ  of  attachment  after  judgment  should  be  ad- 
dressed to  the  sheriff  of  the  district  in  which  it  is  to  be  executed,  being 
the  district  where  the  judgment  was  rendered,  and  not  to  a  bailiff.  Ry, 
land  y.  DelUle  and  Workman,  etal.  14  L.  C.  J.  17,  8.  C.  1860. 
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546*  Judgments  can  only  be  executed  upon  the  party 
against  whom  they  are  rendered. 

If  he  changes  bis  civil  status  or  dies  before  execution, 
judgment  cannot  be  executed  against  him  nor  against  his 
representatives,  unless  another  judgment  is  obtained,  declar- 
ing that  the  former  may  be  enforced  by  execution  against 
him  in  the  one  case,  or  his  representatives  or  assigns  in  the 
other. 

But  if  the  party  dies  or  changes  his  civil  status  after 
execution  has  commenced,  the  execution  continues. 

C.  P.  C.  168,  Poth.,  Proc.  152. 

1.  A  demand  to  make  a  jadgment  executory  against  the  representative 
of  a  deceased  defendant,  and  others  against  whom  it  was  rendered,  does 
not  necessitate  the  calling  in  of  the  others  who  are  not  affected  by  it. 
Degrimauville  ▼.  Touiignant,  1  Q.  L.  B  52,  S.  C.  1874. 

2.  The  execution  of  a  judgment  must  be  suspended  in  the  event  of  the 
death  of  the  defendant  during  the  seizure,  and  before  continuing  the 
proceedings,  the  judgment  must  be  made  executory  against  the  represen- 
tatives of  the  defendant.  Dorion  v.  DagenaU  et  cU,,  9  L.  C.  J.  139,  8.  C. 
1865. 

8.  Where  the  plaintiffs  opposed  a  seizure  for  oosts  on  the  ground  that 
some  of  them  had  changed  their  status  since  the  institution  of  the  action 
— Heldj  that  as  the  seizure  was  made  only  on  the  effects  of  two  of  the 
plaintiffs,  who  had  not  in  any  way  changed  their  status,  there  was  no 
ground  of  opposition  whatever.  DeGasp/  et  al,  v.  Asselin  dt  DeOatp/  et  al., 
5  R.  L.  240,  S.  C.  1874. 

4.  When  the  itattu  of  defendant  is  changed  after  proceedings  by  way  of 
execution  against  him  have  commenced,  such  proceedings  may  continue 
notwithstanding.  Symes  et  vir,  v.  Farmer  d  Fanner,  27  L.  C.  J.  185,  S.  C. 
1883. 

See  Lefehre  v.  Turgeon,  8  L.  N.  20,  Q.  B.  1879. 

547*  If  the  judgment  does  not  order  a  thing  that  is  purely 
personal  to  the  plaintiff,  it  may  be  executed  in  his  name, 
even  after  his  death ;  but  if  any  contestation  arises  upon 
the  execution,  the  representatives  of  the  deceased  party  must 
intervene. 
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No.  848,  Sevigny  v.  Bertrand  dt  Mercier,  at  Montreal,  24th 
Sept.,  1850  ;  2  Loisel,  Inst.  liv.  vi.  tit.  5,  Art.  2 ;  Fothier, 
Proc.  153. 

1.  The  poichftser  of  a  judgment-claim  belonging  to  the  estate  of  an 
inBolvent  has  a  right  to  execute  such  judgment  in  the  name  of  the  original 
plaintifF,  dotwithstanding  he  has  not  received  his  discharge.  Kittson  v. 
DelUle  db  UEcuyer  dt  DelUle  y.  Vaasal,  3  B.  L.  69,  C.  C.  1871. 

2.  A  judgment  debt  is  legally  susceptible  of  transfer,  and  where  it  has 
been  I^ally  transferred,  the  transferee  has  the  right  to  enforce  the  execu- 
tion of  the  judgment  in  the  name  of  the  judgment  creditors.  Bergevin  v. 
Pemllier  et  vir.  and  Persillier  et  al.  v.  Meloche,  9  L.  C.  J.  78,  8.  C.  1865. 

8ee  Jones  v.  Cr^bassa,  under  Art.  4S4  ante. 

548.  When  the  judgment  orders  the  performance  of 
some  physical  act,  the  officer  charged  with  its  execution 
may  use  the  necessary  force  for  that  purpose ;  observing, 
however,  at  the  same  time,  all  necessary  formalities.  1 
Couchot,  128. 

SEOnON  II. 


•     OF  EXECUTION.  IN  REAL    ACTIONS. 

S49«  When  a  party  condemned  to  surrender  or  restore 
an  immoveable  refuses  to  do  so  within  the  delay  prescribed, 
the  plaintiff  may  obtain  a  writ  of  possession  to  eject  him 
and  to  be  placed  in  possession.  Ord.  1668,  tit.  27,  art.  1 ; 
Pothieif,  Proc.  148. 

1.  Where  the  possession  of  certain  property  then  in  licitation  was  in 

dispute,  and  a  biU  of  indictment  was  found  against  the  defendant  at  a 
term  of  the  court  of  general  session  of  the  peace  for  forcible  detainer, 
and  upon  such  indictment  being  found  the  plaintiff  by  petition  and 
ftilidaTit  sought  to  be  put  in  possession  of  the  premises — Held,  that  a 
judge  out  of  sessions  could  not  grant  a  writ  of  restitution  or  possession, 
which  oould  only  be  awarde^n  sessions  and  in  the  discretion  of  the  court. 
BotweU  a  al.  ▼.  Ltoyd,  13  L.  C.  B.  6  Q.  B.  1862. 
See  decisions  under  Art,  712,  post. 

21  F.  0.  0.  P. 
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SSO.  The  officer  intruBted  with  the  execution  of  snch 
writ  must  be  accompaDied  b;  two  witnesBeB,  and  draw  up 
a  minute  of  his  proceedings.  Ord.  1667,  tit.  23,  art.  2 ; 
Goachot,  128. 

8BCTI0K   m. 
OF  BXEODTIOM    IK  PSKBONAL  ACTIONS. 

591*  Jndgments  for  the  payment  of  a  aam  of  money 
cannot  be  executed  before  the  expiration  of  fifteen  days 
from  their  date. 

Nevertheless  upon  an  application  of  the  plaintiff  accom- 
panied by  an  affidavit  establishing  circumstances  under 
which  simple  attachment  might  issue  before  judgment,  the 
judge  may  allow  execution  to  issue  before  the  expiration  of 
fifteen  days,  but  the  sale  cannot  take  place  any  sooner  than 
if  the  writ  of  execution  had  issued  after  the  ordinary  delay. 
C.  S.  L.  C.  0.  77,  B.  27 ;  c.  88,  s.  201 ;  1  Pig.  411. 

1.  The  atmtiea  in  Appe«l,  hgabst  whom  motion  is  broaght  for  oosta,  are 
not  entitled  to  fifteen  ixjt'  delay  from  the  day  of  j'ndgment.  Larote  et 
al.  T.  WtUoa,  16  L.  C.  J.  99.  Q.  B  1879. 

9.  The  issne  of  an  eieontion  for  the  reooverj  of  the  amount  of  a  judg- 
ment and  ao«li  praviotu  to  the  taxation  of  oo«ta  is  null.  Audet  v.  Aatlin 
il  Autlin,  15  L.  C.  B.  373.  8.  C.  1864.    See  ante,  art.  479,  No.  7. 

8.  The  exeontion  of  a  jodgnient  rendered  in  appeal  oannot  take  pUc« 
before  the  expiration  of  fifteen  days  from  the  date  of  judgment.  DuhmU 
V.  Laeombt  tteU.it  JUorritow,  18  L.  C.  3,  380,  S.  C.  1869. 

4.  Artiole  GGl  of  the  Code  of  Civil  Prooednre  relating  to  the  exeontion 
of  jodgmente,  Applies  eqaally  to  int«rlocat<iry  judgments  and  to  final 
judgments  ;  and  snoh  exeaution  of  an  interlocutory  jndgmeDt  may  issue 
fifteen  days  from  the  date  of  luoh  judgment,  and  even  before  the  render- 
ing of  the  final  judgment,  and  by  motion  for  a  mU  niri,  the  prothonot^ry 
may  be  oompelUd  to  itsoe  mob  eseontioa.  Tradtl  t.  DitaMtit  (I  a/.  4  R. 
L.  701,  A  17  U  C.  J.  Se,  C:  C.  1871. 

sail.  In  all  suits  accompanied  with  attachments,  either 
in  the  handa  of  the  defendant  or  of  third  persona,  in  which 
the  defendant  Jias  only  been  summoned  through  news- 
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papers,  a  judgment  rendered  by  default  cannot  be  executed 
within  a  year,  unless  the  plaintiff,  in  the  presence  of  and 
to  the  satisfaction  of  a  judge,  gives  good  and  sufficient 
STireties  to  pay  back  the  moneys  levied,  in  the  event  of  the 
judgment  being  reversed  upon  revision,  together  with  the 
costs  of  such  revision. 

This  provision  does  not  apply,  however,  to  judgments 
rendered  for  wages,  or  salaries  due  for  the  manufacture  or 
conveyance  of  rafts  attached  for  the  payment  of  such 
wages.    C.  8.  L.  C.  c.  88,  s.  Ill,  §§  1-2. 

558«  A  creditor  may  cause  to  be  seized  in  execution  the 
moveable  or  immoveable  property  of  his  debtor,  in  the  pos- 
session of  such  debtor,  or  moveables  of  his  in  the  possession 
either  of  such  creditor  himself,  or  of  third  persons,  if  the 
latter  do  not  object ;  if  they  do,  the  creditor  must  adopt  a 
seizure  by  garnishment.  G.  S.  L.  C.  c.  88,  ss.  184,  189 ; 
Pothier.  Proc.  158,  174, 178, 1  Couchot,  125  ;  1  Pig.  659. 

1.  Where  the  goods  seized  in  exeontion  were  already  in  poeaession  of 
the  plaintif — Held^  that  the  seizure  was  bad,  inasmuch  as  the  prooeed- 
tngB  ahonld  have  been  by  sai$U  arret,  Morrit  et  al,  y.  Antrobu$  dt  Antrobut, 
1  L.  C.  R.  114,  B.  C.  1860. 

2.  Where,  under  an  attachment  to  seize  property  in  the  hands  of  one 
pcnon,  the  sheriff  attached  property  in  the  hands  of  another,  the  attach- 
ment was  declared  null.  DavU  v.  Beaudry,  6  L.  C.  J.  168  and  18  L.  C.  R. 
18.  Q.  B. 

8.  In  an  action  of  damages  for  the  illegal  attachment  of  a  yeesel  on  a 
promiBsory  note,  the  attachment  having  been  dismissed  because  the  note 
was  not  yet  due — Held,  that  a  vessel  laden  and  ready  for  sea  could  be 
attached  for  a  civil  debt  unconnected  with  the  ship.  Parant  et  al.  v. 
Oremer,  8.  R.  463,  K.  B.  1831. 

4.  A  plaintiff  seizing  bona  Jide  property  in  the  possession  of  his  debtor 
is  not  liable  in  damages  toward  a  third  person,  owner  thereof.  McDonald 
V.  Lalonde.lS  L.  C.  J.  881,  8.  C.  1869. 

6.  Seinre  made  of  property  in  the  hands  of  persons  who  have  no  legal 
title  thereto,  is  absolutely  null  and  void.  Rivard  v.  BeUe,  1  B.  L.  671. 
B.  C.  1866. 
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6.  The  seizure  of  timber  made  by  the  plaintiffs  in  virtue  of  a  judg- 
ment had  against  the  defendants  was  declared  to  be  null  as,  at  the 
time,  the  opposant  was  the  holder  of  a  oove-receipt  therefor.  Cook  et 
al.  y.  Knight  et  al.  A  Fraser,  9  Q.  L.  R.  208.  S.  C.  1888. 

7.  A  bailiff  who  seizes  goods  in  the  possession  of  a  third  party  without 
such  party's  consent,  will  be  condemned  to  pay  their  value  to  him  if 
he  is  proprietor.    Flagg  v.  Vaughan  db  Davit,  12  B.  L.  461,  Q.  B.  1864. 

SS4.  A  creditor  may  exercise  at  the  same  time  the 
different  means  of  execution  which  the  law  allows  him.  He 
may  cause  the  moveable  property  and  the  immoveables  to 
be  seized  under  the  same  writ,  but  he  cannot  proceed  to 
the  sale  of  the  immoveables  until  after  the  moveables  have 
been  discussed ;  saving,  nevertheless,  the  special  provisions 
of  law  concerning  building-societies,  cases  of  pledge,  and 
the  case  mentioned  in  article  907 ;  and  saving  also  the 
cases  of  judgment  rendered  for  the  recovery  of  rents  con- 
stituted under  the  Seigniorial  Act  of  1854,  and  of  judgments 
declaring  hypothecs.  G.  S.  L.  G.  c.  85,  s.  1 ;  c.  69,  s.  14 ; 
1  Gouchot,  125. 


1.  A  collocation,  as  long  as  it  has  not  been  paid,  cannot  be  opposed 
as  payment,  and,  in  the  exercise  of  the  different  means  of  execution 
accorded  to  the  creditor  by  art.  654  of  the  Code  of  Procedure,  the 
creditor  need  not  take  any  notice  of  a  collocation  which  is  not  paid. 
Wilton  V.  Leblanc  et  qual.  dt  DoiUre  et  al.  v.  Leblane  et  qual.  and  LebUme, 
16  L.  C.  J.  209,  S.  C.  B.  1872. 

2.  The  plaintiff  caused  a  writ  of  execution  to  issue  against  the  im- 
movables of  the  defendant,  who  filed  an  opposition  on  the  ground  that 
previous  to  the  issue  of  such  writ,  the  plaintiff  had  attached  property 
belonging  to  him  in  the  hands  of  third  parties,  who  had  made  default, 
and  asked  that  the  seizure  de  territ  be  annuUed  until  the  plaintiff  had 
exhausted  the  other  means  which  he  had  adopted — Heldt  dismiwring 
the  opposition,  that  the  creditor  could  exercise  every  mode  of  seizure 
and  execution  which  the  law  permits  to  enforce  payment  of  what  is 
due  him.    LaUmde  v.  Lahnde  &  LaUmde,  16  L.  C.  B.  395,  8.  G.  B.  1866. 

8.  An  attachment  in  revendication  may  be  joined  with  an  action  for 
the  resiliation  of  a  deed  of  donation.  MAhot  et  giiol.  v.  Perrin  etaL  5 
B.  L.  695,  B.  0. 1874. 
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4.  Where  a  creditor  of  the  plaintiff,  before  execution  had  issaed  againfit 
the  defendant,  canaed  a  writ  of  attachment  in  gamiehment  to  he  served 
on  the  defendant — Held,  that  this  did  not  saspend  the  proceedings  onder 
an  execution,  and  to  produce  that  effect,  the  defendant  must  have 
deposited  the  amount  oi  tl\e  judgment  with  interest  and  costs.  Duvemay 
▼.  DmauUe$,  4  L.  C.  B.  142,  Q.  B.  1861. 

5.  On  an  opposition  by  the  defendant  to  the  seizure  and  sale  of  his 
land  on  the  ground  that  he  had  sufficient  moveable  property  to  satisfy  the 
jadgment,  a  return  of  nulla  bona  having  been  made  before  the  issue  of 
the  writ  against  the  land,  the  opposition  was  dismissed.  Soupraa  v. 
Boudreau  A  Boudreau,  2  L.  C.  J.  290,  S.  C.  1858. 

6.  Execution  having  issued  against  the  goods  of  the  defendant,  the 
bailiff  made  a  return  of  nulla  bona,  and  a  writ  issued*  in  virtue  of  which 
his  immoveables  were  seized.  The  defendant  filed  an  opposition  afin 
d'tamulUr,  alleging  that  he  had  moveable  property,  which  he  specified  in 
his  opposition,  and  asked  that  the  seizure  of  the  immoveables  be  set 
aside— fleU,  that  the  moveable  and  immoveable  property  of  the  defendant 
oonld  be  seized  at  the  same  time,  but  the  moveables  must  be  first  sold, 
and  that,  when  the  return  of  the  bailiff  set  forth  that  the  defendant  has 
no  moveables,  prodeedings  must  be  taken  to  set  aside  the  return,  before 
an  opposition  can  be  filed  to  set  aside  the  seizure  of  immoveables. 
Paige  v.  Savard,  11  L.  G.  B.  S,  8.  Cr  1860. 

7.  Where  the  defendant  himself  told  the  officer  charged  with  the 
execution  that  he  had  no  moveables,  and  afterwards  brought  opposition 
on  the  ground  stated  above,  exactly  the  same  decision  was  rendered.  Ar- 
noU  V.  CampheU,  9  L.  C.  B.  88,  Q.  B.  1858. 

8.  A  seizure  of  moveable  and  immoveable  property  on  the  same  day  is 
good,  there  being  nothing  in  the  statute  prohibiting  such  seizure.  Kier- 
ikowiki  V.  Talm  d  Talon,  7  L.  C.  B.  859,  8.  C.  1857. 

585*  [Seizure  of  moveables  in  execution  takes  place 
under  a  writ  addressed  to  the  sheriff  of  the  place  where  the 
defendant's  moveable  property  is  situated,  ordering  him  to 
levy  the  amount  of  the  debt,  interest,  if  any  is  due,  and 
the  oosts,  both  of  the  suit  and  of  the  execution,  and  such 
vrit  is  made  returnable  on  a  day  certain  or  sooner  if  pos- 
sible. 

If  there  be  no  moveable  property  to  seize,  the  writ  may 
be  addressed  either  to  the  sheriff  of  the  district  in  which 
jadgment  was  rendered  or  to  the  sheriff  of  the  district  in 
which  the  defendant  has  his  domicile.] 
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If  the  creditor  has  received  any  part  of  bis  jndgment 
claim,  he  is  txmnd  to  make  mention  of  it  on  the  back  of  the 
writ  of  execution. 

When  the  moveable  property  to  be  seized  is  at  a  distance 
of  more  than  nine  milea  from  the  place  where  the  writ  ia- 
sues,  the  party  suing  out  a  writ,  or  his  attorney,  may,  by  a 
written  notice,  require  the  sheriff  to  employ  for  the  seizure^ 
a  bailiff  residing  in  the  locality  where  it  is  to  take  place, 
and  the  sheriff  is  bound  to  comply,  and  in  doing  so  he  is 
freed  from  any  liability  resulting  from  irregularities  or 
informalities  in  the  execution  of  the  writ.  C.  8.  h.  C.  c. 
88,  s.  129 ;    27-28  V.  c.  89,  s.  12  ;  25  Geo.  III.  c.  2,  s.  SO. 

See  83  Vict.  c.  17,  s.  1  (Que.)  supra  under  art.  48. 

1.  Tl]«  pUiutifi  in  ft  anit  has  no  rii{ht  to  tuKompany  tll6  bailiff  when 
the  Utter  is  eiecnting  the  writ.  Hubert  tt  vx.  v.  Sentivd,  2  L.  C.  I..  J,  41, 
S.  C.  B.  1866. 

a.  upon  the  aaizare  of  moroBblea  under  a  writ  of  Ji./o.  no  denuuid  of 
payment  ia  neoeBtary.  Lte  \.  Lampion  if  dirin,  S  L.  C.  R.  148,  S.  C. 
I6G1. 

8.  By  the  oonBtant  practice  in  the  circuit  oourt  for  the  district  of  Mon- 
treal  no  delay  is  fixed  tor  theretomofa  writ  ofexecntiou.  The  temporary 
suspension  of  procaedingB  nndar  such  writ,  does  not  oause  it  to  l&pie. 
Bmnin  v.  CStt,  8  L.  N.  70  ;  C.  C.  1886. 

4.  Where  the  defendant  resided  in  a  district  other  than  the  one  in 
which  jadgmeut  was  rendered  against  him,  and  to  an  aliat  writ  of  eieen- 
tion  issued  against  his  goods  and  effects  in  the  former  district,  filed  an 
opposition  o/lii  d'amtutleT  on  the  ground  that  no  demand  of  payment  had 
been  made  apou  him  in  virtue  of  the  writ — Held,  that  no  such  demand 
was  neoessary.  Hautte  v.  CreboMia  i  Crebatia,  TL.C3.  32S,  6.  C.  1663. 
S6  V.  c.  e,  B.  26,  (Q.)  under  Art.  61G  ante. 

6.  A  jndgment  rendered  in  a  district  other  than  that  in  which  the 
defendant  resides  may  be  exaonted  de  piano  in  the  district  in  which  the 
defendant  resides,  onless  he  eetabhshea  that  he  possesses  property  in  the 
difltriet  where  the  jndgment  was  rendered.  Ibid,  and  Terroui  v.  ifarl  et  al, 
a  Hart,  10  L.  C.  J.  1»9,  S.  C.  1866. 

6,  On  an  opposition  ajin  d'annuller  of  a  seizure — Meld,  that  where  the 
bailiff  has  declared  in  the  procH-verbal  that  he  had  elected  his  domicile  in 
such  a  parish,  without  speoifying  in  what  part  of  the  pariah,  the  saiiare 
was  nnll.    Biauprjv.  Martel  0:  Martely  2  L.  C.  J.  276,  B.  C.  1858. 
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7.  Thd  absenoe  of  9,  fiat  for  a  writ  of  ezeontion  does  not  nullify  the  writ 
M  between  the  plaintifiF  and  defendant.  The  fact  that  the  retom  day  of 
the  writ  is  not  mentioned  in  tbe^fot,  and  that  the  retom  day  mentioned 
in  the  register  is  not  the  same  as  that  mentioned  in  the  writ,  is  not  a 
niUlity  each  as  defendant  can  invoke.  De  Belief tuille  y.  Polloek^  25  L.  C. 
J.  104,  S.  C.  1881. 

8.  Where  a  writ  of  execution  apparently  irregolar  in  every  respect  had 
been  iesned  and  addressed  to  a  certain  bailiff— He/d,  that  it  was  his  dnty 
to  proceed  mider  it,  notwithstanding  it  may  have  really  contained  causes 
of  nullity.    Regina  v.  Morrwm  db  Pagnuelo,  8  B.  L.  525,  Q.  B.  1872. 

9.  Where  a  defendant  has  paid  sums  of  money  on  account  of  a  judg- 
ment, the  seizure  of  his  land  afterwards,  under  a  writ  of  execution  for  the 
whole  amount  of  the  judgment,  is  illegal,  and  the  defendant  has  the 
right  to  have  the  writ  stayed  until  the  exact  amount  due  upon  the  judg- 

1  ment  is  determined.    La  Ba-nque  du  Peuple  v.  Danagani  dt  Donagani^  8  L. 

C.  R.  478,  8.  C.  1853. 

10.  A  creditor  suing  out  a  writ  of  execution,  must  give  credit  upon  the 
writ  for  any  amoimt  he  may  have  received  thereon,  and  an  opposition  of 
the  defendant  founded  upon  such  omission,  will  be  maintained  with  costs. 
Fourmer  v.  RiuMell,  10  L.  C.  B.  867,  Q.  B.  1860- 

11.  And  that  without  depositing  or  tendering  the  balance  due  under 
the  judgment.  Lafieur  v.  Verveille  <C  Verveille^  1  B.  L.  45,  S.  C.  1869* 
Pateiutnde  v.  QuerHn  dt  Guertin,  I  Legal  News  181,  S.  C.  1878,  22  L.  C.  J. 
67. 

12.  An  opposition  based  on  a  partial  payment  of  the  amount  claimed 
will  be  rejected.    Hall  v.  St.  Julien  dt  St.  Julien,  5  B.  L.  476,  S.  C.  1878. 

See  esses  under  Art.  581. 

§  1.  Of  seizure  of  moveables. 

556«  The  debtor  may  select  and  keep  from  seizure  : 

1.  The  bed,  bedding,  and  bedsteads  in  use  by  him  and 
his  family ; 

2.  The  ordinary  and  necessary  wearing  apparel  of  him- 
self and  his  family ; 

8.  One  stove  and  pipes,  one  crane  and  its  appendages, 
one  pair  of  andirons,  one  set  of  cooking  utensils,  one  pair 
of  tongs  and  shovel,  one  table,  six  chairs,  six  knives,  six 
forks,  six  plates,  six  teacups,  six  saucers,  one  sugar  basin, 
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one  milk  jug,  one  teapot,  six  spoonB,  all  spinning  wheels 
and  weaving  looms  in  domestic  use,  one  axe,  one  saw,  one 
gun,  six  traps,  such  fishing  nets  and  seines  as  are  in  com- 
mon use,  and  ten  volumes  of  books ; 

4.  Fnel  and  food,  not  more  than  sufficient  for  thirty  days, 
and  not  exceeding  in  value,  twenty  dollars  ; 

5.  One  cow,  four  sheep,  two  kogt,  and  food  therefor  for 
thirty  days ; 

6.  Tools  and  implements  or  other  chattels  ordinarily  used 
in  his  trade  to  the  value  of  thirty  dollars : 

7.  Bees  to  the  extent  of  fifteen  hives  ; 

Nevertheless,  the  things  and  effects  mentioned  in  pars- 
graphs  four,  five  and  six,  are  not  exempt  from  seizure  and 
sale  when  the  suit  is  to  recover  the  price  of  their  purchase, 
or  they  have  been  given  in  pawn.  Ord.  1667,  tit.  S3,  art. 
14  ;  2  Bour. ;  Potbier,  Proc.  154-6  ;  1  Pig.  611-12  ;  C.  8. 
L.  C.  c.  86,  B.  3 ;  24  Yict.  c.  27,  a.  1 ;  C.  P.  C.  692  ;  C.  S. 
L.  C.  c.  88,  8.  142 ;  16  Gny.  Rep.  78 ;  29  Vict.  c.  8,  b.  2. 

82  Vict.  c.  37  (Que.) : 

3.  No  one  ohaJl,  between  the  flrat  of  Ufty  aiid  tbs  flrsl  of  NoTember. 
Mice  or  attach  uijr  boat  or  vwsel,  tackle,  net,  seiae  or  other  flshing  nten- 

■ilB,  or  aD7  proviaianB  belonging  to  an;  fiahennan  and  neoeesary  for  bia 
■nbaiatenc«,  or  hii  flahitig  operatioQB ;  except  only  for  the  recover;  of 
penaltiea  imposed  under  this  Act. 

31  Vict.,  c.  20,  (Que.)  : 

1.  From  and  after  the  paasing  of  tbia  Act,  pnblio  lands,  which  shall  be 
oonoeded  or  granted  to  bona  fdt  settlers  in  virtue  of  and  in  oonformity 
with  the  proTisions  of  chapter  32  of  the  Consolidated  Statntes  of  Canada, 
intituled  "  An  Act  respecting  the  sale  and  the  maoagement  of  the  pablic 
land,"  and  in  conformity  with  the  orders  in  council  and  r^nlations 
arising  from  the  said  Act  shall  not,  except  (or  the  price  of  snch  landa,  be 
mortgaged  or  hypothecated  by  jodgment  or  otherwise,  nor  seized  nor  sold 
nnder  anthority  of  law.  for  any  debt  or  debts  contracted  pievioas  to  the 
grant  or  concession  of  sooh  lands,  sitioles  20S4  and  2121  of  the  code  of 
civil  prDoednie*  to  the  contrary  notwithstandiog  ;  and  farther,  no  one 
■hall  seize  or  sell  under  authority  of  law,  for  any  such  debt,  the  right, 
title  or  interest  of  any  settler,  in  or  upon  any  land  which  shall  hsve  been 
so  oonoeded  to  him. 

•  The  Civil  Code  (!). 
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2.  From  the  time  of  the  occupation  of  any  lot  of  land,  and  during  the 
ten  years  following  the  issue  of  patents  for  the  lands  of  settlers,  conceded 
and  granted  as  aforesaid,  the  following  chattels  shall,  without  prejudice 
to  article  556  of  the  code  of  civil  procedure,  be  exempt  from  seizure  under 
any  writ  of  execution  issued  out  of  any  court  whatsoever,  in  this 
Province,  viz.: 

r.  The  bed,  bedding,  and  bedsteads,  in  ordinary  use  by  the  debtor  and 
his&mily. 

2.  The  necesBary  and  ordinary  wearing  apparel  of  the  debtor  and  his 
family. 

8.  One  stove  and  pipes,  one  crane  and  its  appendages,  and  one  pair  of 
andirons,  one  set  of  cooking  utensils,  one  pair  of  tongs  and  shovel,  one 
table,  six  chairs,  six  knivee,  six  forks,  six  plates,  six  teacups,  six  saucers, 
one  sugar  basin,  one  milk  jug,  one  tea  pot,  six  spoons,  all  spinning  wheels 
and  weaving  looms  in  domestic  use,  and  ten  volumes  of  books,  one  axe, 
one  saw,  one  gun,  six  traps,  and  such  fishing  nets  and  seines  as  are  in 
common  use. 

4.  All  necessary  fuel,  meat,  fish,  flour  and  vegetables,  provided  for 
family  use,  not  more  than  sufficient  for  the  ordinary  consumption  of  the 
the  debtor  and  his  family  for  three  months. 

5.  Two  horses  or  two  draught  oxen,  four  cows,  six  sheep,  four  pigs, 
eight  hundred  bundles  of  hay,  other  forage  necessary  for  the  support  of 
these  animals  during  the  winter,  and  provender  sufficient  to  fatten  one 
pig,  and  to  maintain  three  during  the  winter. 

6.  Yehides  and  other  implements  of  agriculture. 

7.  The  debtor  may  select,  from  any  larger  number  of  the  same  kind  of 
chattela,  the  particular  chattels  to  be  exempt  from  seizure,  in  virtue  of 
this  section. 

But  nothing  in  this  section  contained  shall  exempt  from  seizure  any  of 
the  chattels  enumerated  in  subsections  three,  four,  five  or  six,  of  this 
section,  in  payment  of  any  debt  contracted  in  respect  of  such  said  chattels. 

3.  Nothing  in  this  Act  shall  be  held  as  exempting  any  land  from  the 
payment  of,  or  being  sold  for  the  rates  or  taxes,  which  now  are,  or  in 
future  shall  be,  legally  imposed  thereon. 

36  Vict.,  o.  19,  s.  2  (Que.)t  extends  the  provisions  of  this  Act  to  grants 
made  under  82  Vict.,  c.  11,  and  to  all  grants  of  lands  made  by  the 
Grown. 

46  Vict.  c.  84  (Que.) : 

1.  Paragraph  5  of  Article  556  of  the  Code  of  Civil  Procedure  is  repealed, 
and  replaced  by  the  following :  **5.  Two  draught  horses  or  oxen,  one  cow. 
two  pigs,  four  sheep,  and  their  fodder  for  thirty  days,  together  with  one 
plow,  one  hanow,  one  working  sleigh,  one  tumbril,  one  hay-cart  with  its 
wheels,  and  the  harness  necessary  for  farming  purposes." 
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I.  Evan  whore  the  prinoipal  laaw  oontkiiu  a,  prohibition  to  mblet,  the 
mb-tenajit  can  oppose  the  uizore  by  the  proprietor  ot  looh  efEecta  ■•  be- 
long to  him  and  which  the  law  exempt*  from  leiznre.    Jbfui  v.  Alberi,  T   ' 
L.  N.  277,  8.  C.  1877. 

3.  A  dUoBe  in  a  lease  whereby  a  tenant  waived  the  ri^t  of  exempting 
any  of  hia  effeota  from  seizure  for  rent  is  nnll.  itaroii  v.  Detlawieri,  7 
N.  27B,  C.  C.  1876. 

8.  OrdioftryMid  necessary  wearing  apparel  doee  aot  icelnde  or  apply  to 
A  dresa  belonginK  to  the  debtor,  which  from  its  style  and  make  can  appro- 
priately be  worn  at  balls  only.  Dautre  v,  SharpUy  et  al.,  27  L.  C.  J.  25, 
Q.  B.  1883  i  O-Douid  V.  Brunttu,  4  L.  N.  79.  B.  C.  1861. 

4.  Where  a  olanse  in  a  lease  declares  that  all  the  moveables  fnriuBhing 
the  house  shall  withont  exception  be  liable  for  the  rent  and  may  be  at- 
tached therefor,  the  tenant  cannot  claim  that  they  are  exempt  under 
arte.  667  and  558,    HoMCailU  v.  BoMuc,  4  Q.  L.  R.  179,  C.  C.  1878, 

5'  Where  the  defendant  opposed  the  seiznre  ot  his  sword  on  the  groond 
that  it  was  apart  of  his  necessary  military  aqoipmentand  appointments, 
and  as  such  was  not  liable  to  seizure  for  his  personal  debts,  the  opposition 
was  maintained  under  the  anthority  of  the  Ordinance  ot  1639.  WaiU  v. 
Haitrji  d>  Huneji,  6  L.  C.  R.  611,  S.  C. 

6,  Where  a  defendant  filed  an  opposition  alleging  that  certain  tooU 
seized  formed  part  of  his  implements  ot  tnde— Held,  that  the  allegation 
was  insufficient  and  the  apposition  was  disnuased.  yon  v.  O'Corutcr  it 
0-Coimor,  7  L.  C.  J.  126,  C.  C.  1863. 

T.  And  in  his  procM-verbal  ot  seizure  it  was  not  necessary  for  the  bailiff 
to  allege  that  he  had  left  with  the  defendant  the  effects  exempt  by.  law. 
Ibid. 

8.  The  moveables  ot  an  Indian  are  exempt  from  seizure  nnder  89  V.  c 
18  (Ca.).  Lepagt  v.  Waiio  et  H'alio  v.  Ltpage,  22  L.  C.  J.  97,  4  Q.  L. 
R.  81,  8  R.  L.  696,  1  Legal  News,  323,  S.  C.  1878 ;  HannU  v.  Tiircotle  it 
JJauravlt.  8  B.  L.  708,  8.  C.  1878  ;  Duraiid  v.  Sioui,  4  Q.  L.  B.  93.  C.  C. 
1878. 

9.  A  person  cannot  claim  that  tools  belonging  to  a  trade  which  he  does 
not  actually  lollow  be  exempted.  Noil  v.  Laverditre,  7  Q.  L.  R.  367,  S.  C. 
R.  1861. 

10.  A  third  party  cannot  claim  the  exemption  ot  certain  things  from 
seizure  tor  rent,  on  the  ground  that  they  come  under  Art.  5S6.  The 
exemption  is  established  by  law  in  favour  of  the  debtor  only.  BJbatgtr 
\.  Roy  It  Dorion.  10  B.  L.  19,  3  L.  N.  878,  8.  C.  187B. 

II.  See  as  to  objects  indispensable  for  working  a  railway.  Wyatt  v. 
Lei-it  it  K.  R.  R.  Co.,  6  Q.  L.  R.  31B.  B.  C.  B.  1880 
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SS7*  Books  of  account,  titles  of  debt,  or  other  papers  in 
the  possession  of  the  debtor,  are  exempt  from  seizure,  saving 
what  is  mentioned  in  article  666. 

1.  Under  a  writ  of  attachment  before  judgment  the  sheriff,  among 
other  things,  seized  a  chest  of  drawers,  which  the  defendant  alleged 
contained  books  of  acconnte  and  papers  which  were  not  attachable.  On 
a  petition  to  have  them  restored  to  him,  he  was  ordered  to  open  the 
chest  and  allow  an  inventory  to  be  made  of  the  things  contained  in  it, 
which  having  been  done — Beld^  that  books  of  aoconnt,  titles  and  papers 
belonging  to  the  defendant  were  exempt  from  attachment,  and  must 
be  restored.    Fra9eT  v.  LoisetU,  5  L.  G.  B.  299,  S.  C.  1855. 

S5^*  The  following  are  also  exempt  from  seizure  : 

1.  Consecrated  vessels  and  things  used  for  religious  wor- 
ship; 

2.  Alimentary  allowances  granted  by  a  court ; 

8.  Sums  of  money  or  objects  given  or  bequeathed  upon 
the  condition  of  their  being  exempt  from  seizure  ; 

4.  Sums  of  money  or  pensions  given  as  aliment,  even 
though  the  donor  or  testator  has  not  expressly  declared  that 
they  should  be  exempt  from  seizure  ; 

5.  Wages  and  salaries  not  yet  due. 

Alimentary  allowances  and  things  given  as  aliment  may 
however  be  seized  and  sold  for  alimentary  debts.  Pothier 
Proc.  164-175  ;  8  Anc.  Deniz.  417,  419,  420;  2  Bour.  670- 
1 ;  6  Bioche,  26 ;  1  Pig.  661 ;  C.  P.  C.  681-582. 

44-46  Vict.  c.  18,  (Que.) : 

**  1.  Hereafter  wages  due  to  lahorers  shaU  he  liable  to  seiznre  only  for 
a  proportion  not  exceeding  one-half. 

"2.  The  word  'laborer'  shaU  apply  only  to  those  who  work  and  are 
paid  by  the  day,  by  the  week  or  monch."     {Operarius,] 

1.  A  sum  of  money  granted  by  a  judgment  as  damages  for  a  personal 
tort  is  exempt  from  seizure.  Maurice  v.  Detrotiers  <&  Le$9ardy  7  L.  N.  264, 
861 ;  12  B.  L.  654,  G.  C.  18S4.  Chef  v.  Leonard  et  vir.,  6  L.  G.  J.  305,  S. 
C.  1862. 

2.  A  designer  in  a  waU-paper  factory  is  not  a  laborer  within  the  meaning 
of  44-45  Vict.  c.  18,  (Que.),  the  word  implying  un  homme  de  peine.  Brown 
et  al.  T.  Gordon  ^  MeArthur,  7  L.  N.  854,  6.  G.  1884. 
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1.  Moneys  payabls  on  aocoaot  of  a  pending  contract  with  the  w 
department,  for  the  erection  of  tortiAcatiooi  in  the  Provinoe,  are  not 
liable  to  attaohment.  Fitu  v.  PiUm  tt  al,  /t  Her  Miyttt^'i  Stentary  e/ 
Stale  for  the  War  DepartmeHt  et  al.,  12  L.  C.  J.26Q,8.  C.  &  13  L.  C.  J.  IG5, 
S.  C. 1SG9. 

2.  Whoro  an  fttlocbment  was  taken  agaiuat  a  pension  granted  to  a 
widow  of  a  pilot  from  what  is  known  aa  the  Efecayed  Pilots'  Fond  the 
pension  was  held  to  be  exempt  from  attachment  and  the  attachment  dis- 
miased.  Leliivre  et  al.  BaiUargeon  it  The  Trinity  Hmue,  3  L.  C.  R.  430, 
C.  C, 1663. 

See  poat.  art.  638. 

S50.  The  Beiznre  of  moveableB  and  moveable  property 
is  eetabliBhed  by  an  inventory  made  by  the  aheriff,  or  liis 
deputy,  or  by  a  bailiff  authorized  by  him  to  thttt  effect. 
Ord.  1667,  tit.  33,  art.  6 ;  Pothier,  Proc.  166-7;  C.  P.  C. 
686. 

See  83  Vict.  c.  17,  a.  1  (Que.),  ante  under  art.  48. 

II60.  The  inventory  must  contain : 

1.  Mention  of  the  actual  domicile  of  the  creditor ; 

2.  Mention  of  the  writ  of  execution,  its  date  and  its  pur- 
port; 

8.  A  deBcription  of  the  thingB  seized,  their  namber, 
weight  and  measure  according  to  their  nature,  and  in  the 
case  of  a  regiatered  vessel  of  fifteen  tons  burthen,  or  over,  the 
recital  required  by  section  13  of  chapter  41  of  the  Consoli- 
dated Statutes  of  Canada.     C.  P.  C.  686 ;  2  L.  C.  R.  471. 

4.  The  appointment  of  a  guardian  or  the  name  of  the 
depositary  furnished  by  the  debtor ; 

6.  The  signature  of  the  guardian  or  depositary,  and  of 
the  witnesses,  in  the  case  of  article  669,  or  mention  that 
they  cannot  sign  and  the  signature  of  the  seizing  officer ; 

6.  Mention  of  the  day  on  which  the  seizure  is  made,  and 
whether  it  was  made  before  or  after  noon. 

The  sheriff  or  officer  making  the  seizure  is  bound  to 
accept  a  solvent  depositary  offered  by  the  debtor,  and  in 
such  case  he  is  not  answerable  for  the  acts  of  the  depositary. 
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if  he  proves  that  when  he  accepted  him  such  depositary  was 
solvent  to  the  amount  of  the  property  entrusted  to  his  care. 

Sheriffs  or  bailiffs  cannot  take  their  relations  or  connec- 
tions to  the  degree  of  cousins-german,  as  guardians  or  de- 
positaries of  the  things  seized.  Nor  can  they  take  as  such 
the  judgment  debtor  nor  his  wife  or  children,  on  pain  of 
being  liable  for  all  costs  and  damages. 

Brothers,  uncles,  or  nephews  of  the  judgment  debtor  may 
be  appointed  guardians,  if  they  consent  to  be  so. 

The  debtor  viust  also  be  called  upon  to  sign  the  inventory, 
and  his  refusal  or  inability  to  do  so  mv^t  be  stated.  G.  S.  L. 
C.  c.  92,  s.  10;  Ord.  1667,  tit.  88,  arts.  1,  8 ;  Pothier,  159- 
160-161 ;  Ord.  1667,  tit.  19,  art.  18. 

85  Vict.  c.  6  (Que.) : 

15.  Article  560  is  amended  by  sabstitnting  the  following  for  the  last 
sentence  of  the  last  paragraph  thereof : 

"  The  debtor  must  also,  if  he  is  present,  be  called  upon  to  sign  the 
inventory,  and  his  refusal  or  inability  to  do  so,  or  his  absence  must  be 
stated." 

And  the  same  article  is  further  amended  by  striking  out,  from  para- 
graph three  of  the  same,  all  the  words  after  the  word  '*  Nature,"  and  by 
adding  at  the  end  of  the  said  article  the  following  paragraph : 

'*  In  the  case  of  the  seizure  of  a  registered  vessel  of  fifteen  tons  burthen, 
or  over,  the  recital  required  by  section  13  of  Chapter  41  of  the  Consoli- 
dated Statutes  of  Canada  must  be  returned  and  filed  together  with  the 
inventory." 

1.  The  consent  of  a  relation  of  a  judgment  debtor  to  become  guardian, 
must  appear  by  his  signature  to  the  inventory.  MeMiUan  v.  Bethune  dt 
Bethune,  8  L.  N.  825,  C.  C.  1880. 

2.  A  guardian  of  things  revendicated  cannot  be  condemned  to  coercive 
imprisonment  for  neglecting  to  produce  the  things  seized  unless  it  appear 
by  the  minutes  that  he  signed  them,  or  unless  the  mention  required  by 
560  C.  C.  P.  §5,  that  he  could  not  do  so,  is  made,  and  oral  proof  will  not 
be  allowed  to  supplement  any  omission  in  the  minute.  Hamel  v.  ifar- 
ekOdcm,  10  B.  L.  245,  Q.  B.  1880. 

8.  A  declaration  in  %  proch^erhaXt  that  the  guardian  had  signed  when 
he  had  only  made  his  mark,  is  not  a  cause  of  nullity,  and  the  guardian 
only  can  avail  himself  of  it.  PerrauU  v.  Chartrand  dt  Chartrand,  6  B.  L. 
276,  0.  C.  1874. 
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4.  A  defendant  under  execution  may  be  appointed  guardian  of  his  own 
things  with  his  consent,  and  in  such  case  is  liable  to  imprisonment  if  he 
does  not  produce  them  on  the  day  of  sale.  Carley  v.  HutUm  dt  Hutton,  15 
L.  C.  J.  140.  Murm  v.  Halferty,  1  L.  G.  B.  170,  S.  C.  1850 ;  Beaudry  v. 
Brown,  3  L.  N.  418,  S.  C.  1880. 

Contra :  PatoilU  v.  Guilmette  db  Guilmette,  1  B.  L.  51,  8.  C.  1865. 

5.  Where  the  bailiff  declared  in  the  prodi-verbal  that  he  had  elected  his 
domicile  in  the  parish  of  D.,  without  specifying  in  what  part  of  the  parish, 
the  seizure  was  held  to  be  null.  Beaupr^v.  Mariel  db  MarUl,  2  L.  G.  J. 
276,  S.  C.  1858. 

6.  A  sheriff  or  bailiff  executing  a  writ  otfl,fa,  is  bound  to  give  imme- 
diate written  notice  of  the  time  and  place  of  the  sale  to  defendant.  Seott 
et  al,  V.  Alain  et  al.  dt  Alain,  4  L.  C.  J.  60,  1868. 

7.  An  error  in  the  notice  at  the  foot  of  the  proeH-verbal  of  seizure  will 
give  rise  to  an  opposition  by  the  defendant,  but  does  not  necessarily 
involve  the  nullity  of  the  seizure.  Manseau  v.  Bernard  dt  Bernard,  2  B.  L. 
242,  8.  C.  1870.    But  see  Beitupre  v  Martel,  loc.  cit. 

8.  On  an  opposition  afin  d^annaUr  to  an  execution — Held,  that  the 
presence  or  co-operation  of  a  recors  is  not  necessary  to  render  an  execution 
valid.  Quilfoyl  v.  TaU  et  al,  dt  Tate  et  al.,  1  L.  C.  J.  188,  8.  C.  1857  ;  La 
Banque  du  Peuple  v.  Daautt  dt  Daoust,  15  L.  G.  B.  464,  8.  G.  1864. 

9.  The  fact  of  a  voluntary  guardian  being  a  minor  does  not  invalidate 
the  seizure  when  the  defendant  remains  in  possession  of  the  effects. 
C^(/ V.  Jacob  dt  Jacob,  8  Q.  L.  B.  5,  G.  C.  1876. 

10.  The  omission  to  mention  in  a  proeh-verbal  of  seizure  that  the  person 
seized  had  refused  to  sign,  or  that  he  was  absent  from  his  domicile  at 
the  time  of  the  seizure,  is  not  a  cause  of  nullity.  Duquette  v.  Ouimet  dt 
Ouimet,  6  B.  L.  167,  G.  G.  1874. 

561*  The  inventory  must  be,  at  least,  in  triplicates,  one 
of  which  must  be  given  to  the  guardian  or  depositary,  and 
another  to  the  debtor,  and  each  triplicate  must  be  signed 
by  all  those  whose  signatures  are  required  by  the  preceding 
article.    Ord.  1667,  tit.  88,  art.  7 ;  1  L.  C.  R.  71. 

502.  The  guardian  or  depositary  has  a  right,  at  the 
time  of  his  appointment,  to  remove  the  property  in  order 
to  keep  it  in  charge,  and  to  keep  guards,  if  necessary,  in 
the  place  where  it  is. 
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If  the  seizing  officer  cannot  find  a  responsible  gnardian 
or  depositary,  he  may,  after  serving  the  inventory  upon 
the  debtor,  have  the  things  taken  away  and  removed  to  a 
place  of  safety,  until  he  finds  such  guardian  or  depositary. 

If  the  person  appointed  guardian  or  depositary  becomes, 
while  the  seizure  lasts  or  is  suspended,  insufficient  to  be 
responsible  for  the  property  seized,  the  judge  may,  upon 
the  application  of  the  prosecuting  creditor,  authorize  the 
appointment  of  another  person  sufficiently  solvent  or  re- 
liable, and  may  order  that  the  property  seized  be  placed 
under  his  care,  or  in  his  possession,  by  the  sheriff,  after  a 
verification  and  inventory  of  the  whole  has  been  made. 
Pothier,  Proc.  161-168;  1  Pig.  628,  note;  C.  C.  art.  1828. 

1.  A  gaardi&n  of  moveable  property  under  seizure  cannot  demand  that 
the  defendant  deUver  to  him  the  property  in  question,  in  the  absence  of 
positive  proof  that  the  defendant  was  deteriorating  it  by  improper  use. 
PdUqraw  v.  SMeai  et  al.  ajid  Prieur,  3  L.  C.  J.  116,  8.  C.  1S58. 

96S«  The  sheriff  or  the  bailiff  [upon  an  order  from  the 
judge,  granted  for  cause  shewn,  upon  application  in  writing 
by  the  creditor,]  may  have  effects  seized  in  the  country 
parts  removed  to  the  nearest  town,  or  some  other  place 
specified,  in  order  that  he  may  there  sell  them.  C.  S.  L. 
C.  c.  86,  s.  2,  §  2. 

564*  [If  current  money  is  seized,  mention  of  its  kind 
and  quantity  must  be  made  in  the  inventory,  and  the 
sheriff  must  return  it  with  the  other  moneys  levied.] 
C.  P.O.  590. 

MS.  [Debentures,  promissory  notes,  whether  negotia- 
ble or  not,  shares  in  banks,  or  other  commercial  or  indus- 
trial associations,  and  other  documents  of  commercial  value, 
payable  to  order  or  to  bearer,  bank-notes  included,  are  liable 
to  seizure,  and  may  be  sold  like  all  other  moveable  effects 
belonging  to  the  debtor.]     C.  P.  C.  856. 
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566.  The  seizure  of  shares  in  any  financial,  commer- 
cial or  industrial  company  or  association,  duly  incorpora- 
ted, is  made  by  serving  such  company  with  a  copy  of  the 
writ  of  execution,  together  with  a  notice  that  all  the  shares 
held  by  the  defendant  in  such  company  are  placed  under 
execution.    A  similar  notice  is  served  upon  the  debtor. 

The  notice  to  the  defendant  must  be  signed  by  the  bailiff  under  pain  of 
nnllity.    Francis  v.  Clement,  12  B.  L.,  642 ;  B.  C.  1884. 

567.  If  there  is  more  than  one  place  at  which  the  com- 
pany may  be  served,  the  service  hereinabove  mentioned, 
when  made  elsewhere  than  at  the  place  where  the  transfer 
of  shares  and  the  payment  of  dividends  may  be  validly 
made,  has  no  effect  against  subsequent  purchasers  until  a 
sufficient  time  has  elapsed  to  allow  notice  of  the  service  to 
be  transmitted  from  the  place  where  it  was  made  to  the 
place  where  transfers  of  shares  should  be  entered ;  and  the 
company  is  bound  to  effect  such  transmission. 

The  seizure  of  such  shares  includes  all  benefits  and 
profits  attached  to  them.    G.  S.  C.  c.  70,  ss.  8,  4. 

568«  The  sheriff  has  a  right  to  demand  from  the  party 
seizing  whatever  sums  of  money  may  be  necessary  for  the 
safe-keeping  of  the  property  seized,  according  to  the  provi- 
sions contained  in  articles  847  and  848.    1  L.  G.  J.  92. 

1.  The  sheriff  having  seized  a  large  quantity  of  timber,  and  appointed 
a  single  guardian  to  take  oharge  of  the  whole,  in  whose  absence,  during 
a  storm,  a  portion  of  the  timber  went  adrift  and  was  lost,  it 
was  held  that  he  was  guilty  of  neglect  and  must  bear  the  loss.  MeClure 
y.  Shepherd,  8.  B.  76,  K.  B.  181S. 

2.  The  sheriff  might  have  emplojred  as  many  persons  as  were  necessary 
for  the  security  of  the  timber.    Ibid, 

569.  If  the  debtor  is  absent,  or  if  there  is  no  person  to 
open  the  doors,  cupboards,  trunks,  or  other  closed  places, 
or  if  he  refuses  to  open  them,  the  seizing  officer  must  draw 
up  a  minute  of  the  fact,  and  thereupon  the  judge  may  order 
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the  opening  to  be  effected  by  all  necessary  means,  in  the 
presence  of  two  witnesses  and  with  such  force  as  may  be 
required,  without  prejudice  to  coercive  imprisonment  in  case 
of  refusal,  violence  or  other  physical  impediment.  Ord. 
1667,  tit.  88,  Art.  6 ;  C.  P.  C.  587-591. 

84  Vict.  c.  4,  (Que.) : 

6.  Article  669  is  hereby  amended  by  inserting  after  the  word  "  Judge  " 
therein,  the  words  "or  in  his  absence  the  prothonotary." 

The  said  article  so  amended  shall  apply  to  aU  oases  in  the  Gircoit 
Coort,  and,  in  snoh  oases,  the  derk  of  the  said  court  shaU  have  the  power 
hereinabove  given,  instead  of  the  prothonotary. 

1.  Under  an  attachment  in  revendioation  where  the  defendant  refused 
to  open  his  doors — Held^  that  upon  the  return  of  the  bailifif  to  that  effect 
the  judge  may  order,  on  petition  of  plaintiff,  that  the  doors  be  opened  by 
all  necessary  means  in  the  presence  of  two  witnesses  and  with  such  force 
18  may  be  required.  Moreau  v.  Mathewton  et  al,,  12  L.  C.  J.  286,  C.  G. 
1868. 

2.  On  the  return  of  a  bailiff  to  a  writ  of  execution  that  the  defendant 
who  was  outside  of  his  house,  while  his  family  were  inside,  refused  to 
open  the  doors  upon  being  called  upon  to  do  so,  saying  that  he  would  not, 
this  was  held  to  amount  to  a  refusal  to  do  so,  but  the  return  was  insuffi- 
cient without  further  evidence  to  justify  the  issuing  of  a  rule  for  eontrainte 
par  eorpf.    Ken^  v.  Kemp,  2  L.  G.  J.  279,  280,  S.  C.  1868. 

8.  And  on  another  hearing — Held,  that  it  did  not  amount  to  a  rebellion 
^juttiee.    Ibid, 

4.  But  held,  later,  that  a  rule  for  eontrainte  par  corps  may  issue  against 
a  debtor  refusing  to  open  his  doors  to  the  sheriff  charged  with  an  exe- 
cution against  him.  Maseue  v.  Crebaaa,  8  L.  G.  J.  122,  S.  G.  1864. 
Dttkarwu  v.  Amiot,  4  L.  G.  R.  48,  G.  G.  1868. 

6.  Where  a  defendant  against  whose  goods  an  execution  had  issued, 
carried  off  some  of  them  while  the  bailiff  was  in  the  act  of  entering  them 
in  his  proeii  verbal,  and  used  violence  towards  that  officer  while  so 
removing  them,  it  was  held  that  he  could  not  be  condenmed  as  in  con- 
tempt of  oourt,  but  only  to  costs,  and  the  bailiff  was  ordered  to  proceed 
anew  to  the  seizure  and  sale  of  the  effects.  Terroux  v.  Ihipont,  10  L.  G.  J. 
143,  8.  G.  1866. 

570*  If  the  debtor  has  no  domicile  in  the  Province,  the 

triplicate  of  the  inventory  of  seizure  is  left  for  him  at  the 

office  of  the  prothonotary  of  the  conrt.    G.  P.  G.  602 ;  G.  S. 

L.  C.  c.  88,  B.  64. 

22  F.  c.  c.  p. 
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86  Vict.  c.  6  (Que.) : 

16.  Article  570  is  amended  by  inserting  therein  immediately  after  the 
word  "  Province  **  the  words,  '*  Or  has  ceased  to  reside  within  the  district 
in  which  the  judgment  was  rendered." 

571*  Immediate  notice  must  be  given  to  the  debtor,  and 
to  the  guardian  or  depositary,  of  the  place  and  time  at 
which  the  moveables  will  be  offered  for  sale. 

Pothier,  Proc.  168. 

86  Vict.  c.  6  (Que.) : 

17.  "  If  the  debtor  has  no  domicile  in  the  province  or  has  ceased  to 
reside  within  the  district  in  which  the  judgment  was  rendered,  the  notice 
may  be  left  for  him  at  the  office  of  the  prothonotary  of  the  court.'* 

1.  Heldt  that  a  notice  at  the  foot  of  the  proda-verhal  that  the  sale  would 
take  place  on  such  a  day  of  the  month,  without  mentioning  the  year, 
would  annul  the  seizure,  although  the  procii'Verbal  was  fully  and  cor- 
rectly dated.    Beaupr^Y.  Martel  Js  Martel,  2  L.  G.  J.  276,  S.  C.  1858. 

2.  A  sale  of  goods  under  execution  de  bonU  may  be  validly  made  on  the 
day  fixed  for  the  return  of  the  writ  into  the  court.  Elliott  v.  St.  JuUen  et 
qual.  di  St.  Jvlien,  18  L.  C.  J.  11,  S.  C.  1874. 

8.  Where  the  last  of  the  eight  days  required  for  the  publication  of  the 
notices  of  sale  falls  on  a  Sunday  or  holiday,  such  day  will  be  counted. 
DenM  V.  DenU,  8  L.  N.  82,  0.  C.  1885. 

4.  Notices  of  sale  and  advertisements  which  give  a  wrong  street  num- 
ber to  the  place  where  the  sale  is  to  be  held,  are  irregular  and  may  be  set 
aside  by  an  opposition  to  annul.  The  effect  of  such  opposition  wiU  be  to 
force  the  plaintiff  to  renew  his  notices,  without  entailing  the  nullity  of 
the  seizure.  DorUm  v.  Diette  ds  Dieite,  M.  L.  B.  1,  8.  C.  81 ;  7  L.  N.  266 ; 
S.  G.  1884. 

572.  Saving  the  exception  contained  in  the  following 
article,  the  sale  of  moveables  must  be  published  by  posting 
and  reading  a  notice,  in  a  loud  and  distinct  manner,  at  the 
door  of  the  church  of  the  place  where  the  seizure  has  been 
made,  immediately  after  morning  service  on  the  Sunday 
next  after  the  seizure  ;  and  if  such  seizure  was  not  made 
within  a  parish,  the  publication  must  be  made  at  some 
public  place  in  the  municipality,  and  the  sale  cannot  take 
place  before  the  expiration  of  eight  days,  reckoning  from 
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the  day  of  such  pablication,  and  a  certificate  of  sach  pabli- 
eation  mast  be  annexed  to  the  record  of  the  execution. 

See  41  Yict.  cap.  9  (Que.)  under  art.  1820  poet,  as  to  the  sale  of  moveables 
belonging  to  snooessions  of  which  some  of  the  co-heirs  are  minors. 

S7&  In  the  cities  of  Quebec  and  JSf  ontreal,  the  sale  of 
moveables  seized  is  advertized  only  by  a  notice,  stating 
summarily  the  names  of  the  parties,  the  nature  of  the 
effects  and  the  time  and  place  of  the  sale,  inserted  in 
French  in  a  newspaper  published  in  that  language^  and  in 
English  in  a  newspaper  published  in  the  English  language ; 
and  if  there  should  be  but  one  paper  in  the  place,  or  if  all 
the  papers  are  published  in  but  one  of  such  languages,  then 
the  notice  must  be  inserted  in  both  languages  in  one  paper ; 
and  a  duplicate  of  such  notice  must  be  posted  in  the  sheriff's 
office  from  the  time  of  such  advertisement  in  a  newspaper 
until  the  day  of  the  sale,  which  cannot  take  place  until 
after  the  expiration  of  eight  days  from  the  day  of  such 
publication. 

No  more  than  two  dollars  is  allowed  for  the  cost  of  such 
advertisement.    27-28  V.  c.  89,  ss.  9, 10,  11. 

48  Vict.  c.  20,  (Que.) : 

Artide  573  of  the  said  code  is  amended  hy  taking  ont  the  word  "and  " 
in  the  first  line  and  the  adding  after  the  word  "  Montreal  **  in  the  same 
line  the  words  **  and  of  Three  Bivers  and  in  the  town  of  Sorel.*' 

L  A  writ  of  vend.  ex.  was  made  retomable  on  the  28th  April,  1870,  and 
the  newspaper  in  which  the  notice  of  sale  was  being  published  ceased  to 
iMoe,  and  the  date  of  the  return  was  changed  in  conseqnence.  Seld^ 
that  neither  in  law  nor  in  fact  did  these  circomstancee  afford  gromid  for 
an  insoription  en  faux,  although  irregnlarities  were  committed  which 
wnre  reprehensible.  Duehetnay  et  al,  y.  Vienne  <t  Ftenne,  16  L.  G.  J.  188, 
8.  C.  R.  1871. 

574U  [Seizures  in  execution  can  only  be  made  between 
the  hours  of  seven  in  the  morning  and  seven  in  the  even- 
ing, except  in  cases  of  fraudulent  removal,  and  may  if 
necessary  be  continued  on  following  days,  affixing  seals  or 
placing  guards.] 
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575«  Seizures  cannot  be  made  on  Sundays  or  holidays, 
except  in  cases  of  fraudulent  removal,  where  the  property  is 
found  upon  the  highway.    Pothier,  Proc.  166. 

S76«  If  the  property  has  been  attached  before  judgment, 
it  is  not  necessary  to  proceed  to  a  verification,  but  it  is  suffi- 
cient to  give  notice  to  the  debtor  and  guardian  or  depositary 
of  the  place  and  time  of  sale,  as  prescribed  in  article  671, 
and  to  give  the  notice  required  by  article  672  or  678,  as  the 
case  may  be.    1  L.  G.  B.  279. 

5T7*  [If  the  moveables  have  already  been  seized  and 
the  debtor  dispossessed,  any  creditor  making  a  second  seiz- 
ure is  bound  to  name  the  same  guardian,  who  can  only  be 
discharged  by  the  sale  of  the  property  so  seized,  the  consent 
of  all  the  seizing  parties,  or  the  order  of  a  judge.]  Pothier, 
Proc.  166-7 ;  1  L.  C.  R.  94. 

1.  When  the  effects  seized  have  been  sold  onder  another  ezeoation,  the 
guardian  is  not  liable  to  imprisonment  on  his  failure  to  prodnoe. 
BlackUUm  v.  PatUm  db  PaUon,  6  L.  0.  J.  66,  S.  C.  1S51. 

See  Berry  y.  Coufan  et  al,,  11  L.  G.  R.  476,  8.  G.  1851. 

S7H.  The  party  first  seizing,  who  does  not  proceed  with 
proper  diligence,  cannot  prevent  the  sale  by  the  next 
seizing  creditor. 

[If,  when  there  is  no  opposition,  the  seizing  party  does 
not  bring  the  moveable  to  sale  within  the  delay  fixed  for 
the  return  of  the  writ,  the  seizure  lapses,  unless  the  delay 
for  the  return  of  the  writ  is  extended  by  order  of  a  judge  to 
a  certain  subsequent  day,  which  order  the  prothonotary 
must  make  a  note  of  in  the  entry  book  of  executions.] 

5T9«  A  creditor  who  has  made  a  seizure  of  the  effects  of 
his  debtor  cannot  obtain  a  second  writ  of  execution,  unless 
the  previous  writ  has  been  returned  or  accounted  for. 
Pothier,  Proc.  167. 

See  85  Vict.  c.  6,  s.  26  (Que.),  supra  under  Art.  545. 
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§  2.  Of  oppositions  to  the  seizure  of  moveables. 

580*  A  seizure  of  moveables  in  execution  may  be  con- 
tested by  opposition,  either  by  the  debtor  himself,  or  by 
third  parties.    Pothier,  Proc.  168  et  seq. 

1.  The  opposant  moved  to  amend  his  opposition  hy  altering  a  nnmher 
QQ  the  endorsation,  and  the  plaintiff  moved  to  reject  the  opposition,  it 
having  been  filed  under  a  wrong  number — Held,  that  the  former  motion 
moftt  be  dismissed  and  the  latter  granted  with  costs.  Joseph  v.  Cay  dt  Cay, 
1  L  C.  J.  2,  8.  0. 1856. 

2.  An  unfounded  opposition  is  a  contempt  of  court,  for  which  attach- 
ment may  be  granted.  Qmrouet  v.  Wilson,  3  Bev.  de  L6g.  472,  E.  B.  1818 ; 
Hma  ▼.  Perrault,  S  Bev.  de  L^.  475,  E.  B.  1820 ;  Thomas  v.  Pepin  db  Pepin, 
5  Ii  G.  J.  76,  8.  C.  1861. 

S81.  The  debtor  may  demand  the  nullity  of  a  seizure  of 
moveables  in  execution : 

1.  On  the  ground  of  informalities  in  the  seizure,  or  of 
the  exemption  of  some  of  the  articles  seized,  under  articles 
556,  657  and  658 ; 

2.  On  the  ground  of  the  extinction  of  the  debt ; 

8.  For  any  reason  of  a  nature  to  affect  the  judgment 
sought  to  be  executed. 

If  a  part  only  of  the  debt  is  extinguished,  the  opposition 
has  the  effect  of  preventing  the  sale  for  more  than  is  due. 

im. 

1.  An  overcharge  of  ten  cents  made  hy  mistake  in  a  writ  of  ezecation 
is  not  a  ground  of  nullity.  Opposition  dismissed.  CoU  v.  Samson  ds 
BerniMn  et  al.,  la  B.  L.,  112;  6  L.  N.  421 ;  Q.  B.  1882. 

3.  Where  the  plaintiff  omitted  to  give  credit  for  moneys  received  on 
sooount,  it  was  held  that  an  opposition  might  be  filed  by  defendant  to 
prevent  the  sale  for  more  than  what  was  due.  Martin  v.  Lahelle,  7  L.  N. 
174,  S.  C.  1884. 

'•  The  fact  that  partial  payments  have  heen  made  upon  a  judgment 
does  not  justify  the  conclusions  of  an  opposition  hy  the  dehtor  demanding 
the  total  nuUity  of  the  seizure.  Grange  et  al,  v.  McDonald  dt  McDonald, 
15L.C.J.262,8.  C.  B.  1871. 
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Bat  the  opposition  most  be  maintained  in  proportion  to  the  amount 
paid.    Ibid.    Thibault  v.  Fontaine,  7  Q.  L.  R.  820,  8.  C.  1881. 

4.  A  defendant  has  the  right  to  oppose  the  sale  of  his  effects  in  oonse- 
qaence  of  an  error  in  the  notioe  at  the  foot  of  the  proc^-verbal,  thongh  the 
error  does  not  necessarily  involve  the  nullity  of  the  seizure.  Manseau  v. 
Bernard  dk  Bernard,  2   R.  L.  242,  8.  C.  1370. 

8ee  ante  Art.  555. 

582«  The  execution  may  also  be  opposed  by  any  party 
who  has  a  right  of  ownership  or  of  pledge  in  the  property 
seized. 

A  lessor  cannot,  however,  oppose  the  seizure  and  sale  of 
the  moveables  subject  *to  his  claim,  and  he  can  onl}'  exercise 
his  privilege  upon  the  proceeds  of  the  sale. 

C.  S.  L.  C,  c.  83,  s.  146. 

1.  Where  during  the  contestation  of  an  opposition  to  a  seizure  and  sale 
of  moveables,  the  effects  were  seized  a  second  time  under  another  writ, 
and  the  guardian  under  the  first  writ  opposed  the  sale  under  the  second, 
which  the  plaintiff  contested,  the  opposition  of  the  guardian  was  dis- 
missed as  unfounded.  Donnelly  v.  Nagle  d^  McDonald,  8  L.  C.  J.  135,  8. 
C.  1858. 

2.  A  guardian  of  effects  seized  has  a  right  to  file  an  opposition  to  a 
second  seizure  of  the  same  effects.  Smith  v.  O'Farrel  <t  Colbum,  9  L.  C. 
R.  495,  8.  G.  1859. 

3.  The  guardian  of  a  seizure  of  moveables  can  oppose  a  second  seizure 
of  the  same  effects,  so  long  as  the  first  seizure  has  not  been  disposed  of. 
Langlois  v.  Oauvreau  et  al.  d'  Gauvreau,  12  L.  C.  R.  158,  8.  C.  1862. 

4.  Where  the  defendant  was  made  guardian  over  his  own  goods  under 
seizure,  and  they,  were  sold  out  of  his  possession  by  another  seizure — 
Held,  that  although  he  might  have  opposed  the  sale  under  the  second 
seizure,  he  was  nevertheless  not  bound  to  do  so.  Shelton  v.  Kerns  et  al. 
db  Holland,  7  L.  C.  J.  139,  8.  C.  1863. 

5.  But  a  guardian  might  be  bound  to  do  so.  Warren  v.  Douglas  (t  SnUth, 
7  L.  C.  J.  140,  C.  C.  1863. 

6.  If  a  landlord  omits  to  file  an  opposition  to  the  sale  of  the  furniture 
liable  for  his  rent  he  may  file  an  opposition  afin  de  conserver  on  the 
proceeds,  and  will  thereon  rank  according  to  his  privilege.  Ross  v.  Mason, 
3  Rev.  de  L6g.  474,  K.  B.  1812. 
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7.  When  the  constitnent  parts  of  an  engine  fixed  in  a  bnilding  forma 
part  of  the  fondt^  and  the  whole  is  used  as  a  steam  mill,  and  such  engine 
is  seised  as  moveable  property,  a  hypothecary  creditor  even  with  a  privi- 
lei^  of  haiUeur  de  fonds  on  the  fonds  whereon  they  are,  has  no  right  to 
claim  the  same  under  Art.  582,  by  opposition  to  withdraw  simply  as  his 
property,  or  as  having  a  right  of  pledge  thereon,  there  being  no  ownership 
or  pledge  in  snoh  case.  Philion  v.  Bisson  db  Graham^  9  R.  L.  617,  28  L.  G. 
J.  32,  8.  C.  1878. 


•>• 


Oppositions  to  the  seizure  and  sale  of  moveables 
must  contain  an  election  of  domicile  by  the  opposant,  and 
they  stay  proceedings,  provided  they  are  accompanied  with 
an  affidavit  that  the  allegations  contained  in  them  are  true, 
and  that  they  are  made  not  with  the  intent  of  unjustly  re- 
tarding the  sale,  but  with  the  sole  view  of  obtaining  justice. 
80th  and  87th  Rule  of  P. 

1  An  opposition  which  is  frivolous  on  its  face  will  be  rejected  on 
motion.    Bcnnin  v.  C6U,  8  L.  N.  70,  C.  C.  1885. 

2.  An  opposition  to  annul  by  the  defendant  which  on  its  face  is  irregular, 
and  appears  to  be  frivolous,  may  be  rejected  on  a  motion  to  that  effect. 
FtUm  V.  Bilanger  et  al.,  27  L.  C.  J.  79,  Q.  B.  1882. 

3.  An  opposition  will  not  be  rejected  on  motion.  La  BanqM  Jacques 
Cartier  v.  Neveux,  7  L.  N.  338,  8.  C.  1884. 

4.  The  suspension  of  proceedings  on  an  execution  daring  a  period  of 
more  than  two  months  in  order  to  aUow  defendant  to  pay  the  debt  by  in- 
stalments does  not  cause  the  writ  to  lapse.  Dionne  v.  Bonami  dt  Bonamij 
8  L.  N.  69.  C.  C.  1884-85. 

5.  Bnt  the  seizure  itself  lapses,  Denault  et  vir  v.  Pratt,  7  L.  N.  415,  C. 
C.1884. 

6.  An  opposition  containing  unauthenticated  marginal  notes  and  era- 
sures will  be  dismissed  on  motion.  Dalton  v.  Doran  <&  Doran,  8  B.  L.  371, 
1  Legal  News  220,  S.  C.  1877. 

7.  If  an  opposition  does  not  contain  an  election  of  domicile  it  wiU  be 
dismissed.  Lizotte  v.  Caron,  3  Bev.  de  L6g.  472,  K.  B.;  Vallieres  v.  Rohi- 
taille,  8  Rev.  de  L6g.  476,  K.  B.  1821. 

8.  An  opposition  made  through  the  ministry  of  an  attorney  will  not  be 
dismissed  on  the  ground  that  it  does  not  contain  an  election  of  domicile, 
and  the  proper  way  to  raise  such  an  objection  is  by  exception  to  the  form 
and  not  by  motion  Murphy  v.  Moffatt  <&  Lemj  et  al„  8  L.  0.  B.  477, 
C.  C.  1868. 


344  OF  OPPOSITION  TO  THE  SEIZUUE,  ART.  583. 

9.  An  election  of  domioile  by  an  opposant  at  the  office  of  his  attorney 
mast  state  where  the  office  ia  situated.  Leclaire  et  al,  v.  Dagle  db  Richard, 
1  L.  C.  L.  J.  93,  8.  C.  1866. 

10.  An  opposition  ajiji  de  comerver  made  through  the  ministry  of  an 
attorney  must  state  where  the  office  is  situated.  La  Banque  Jacques 
Carticr  v.  The  Canadian  Rubber  Company  dt  KavaJingh,  10  L.  C.  J.  200,  S. 
C.  1866. 

11.  And  on  exception  to  the  form  to  such  opposition,  motion  to  amend, . 
by  inserting  the  election  of  domioile,  will  be  granted  on  payment  of  forty 
shillings  costs.    Ibid, 

12.  An  opposition  containing  an  election  of  domicile  at  a  place  not 
within  a  mile  of  the  court  house,  will,  on  motion,  be  rejected  with  costs. 
Bayer  v.  Migneault  dt  Migneoult,  5  B.  L.  473,  8.  G.  1873. 

13.  An  opposition  which  did  not  contain  an  election  of  domicile  within 
a  radius  of  one  mile  from  the  court-house  was  rejected  on  motion  to  that 
efifect.  McChreevy  v.  Charleson  at  McHardy  et  al.,  10  Q.  L.  B.  114,  S.  C. 
1884. 

14.  It  is  not  essential  that  the  affiant  say  she  was  authorized  to  make 
the  affidavit. 

The  omission  to  approve  of  certain  words  forming  part  of  the  affidavit 
is  an  irregularity,  but  will  not  vitiate  it  if  the  context  be  sufficient  with- 
out them. 

The  words  Com,  Cour  Sup,  Quibec  are  sufficient  where  the  jurat  shews 
that  the  affidavit  was  made  at  Quebec. 

An  affidavit  dated  several  months  prior  to  the  making  of  the  opposition 
is  null. 

An  election  of  domicil  at  the  office  of  an  attorney  who  has  registered 
his  election  of  domicil  at  the  prothonotary's  office,  need  not  state  where 
such  office  is.     Launiire  v.  Lebel  dit  BeaiUieu,  9  Q.  L.  B.  837,  8.  C.  1883. 

15.  On  motion  to  reject  an  opposition  afin  de  distraire  not  founded  on 
title,  on  the  groxmd  that  the  affidavit  in  support  of  it  was  made  by  the 
opposant*s  husband,  who  was  himself  a  defendant  in  the  case,  and  that 
he  did  not  show  that  he  was  his  wife's  agent  for  that  purpose — Held, 
that  the  affidavit  was  sufficient,  as  being  within  the  Bules  of  Practice. 
Wilson  V.  Pariaeau  d;  Simard,  1  L.  C.  J.  1,  8.  C.  1866. 

16.  An  opposition  will  be  dismissed  on  motion  on  the  ground  of  the 
insufficiency  of  the  affidavit  when  it  states  that  the  opposition  was  made 
in  good  faith  and  with  the  object  of  obtaining  justice,  if  the  word  *'  sole  " 
in  the  form  of  affidavit  set  forth  in  the  Bule  of  Practice  be  omitted. 
Schofield  et  al,  v.  Rodden  et  al„  6  L.  C.  B.  479,  8.  C.  18^6. 
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17.  An  affidavit  in  sapport  of  an  opposition  ajm  dTanmUler,  in  which 
the  word  "  unnecessary  "  instead  of  the  word  **  unjustly  "  appears,  and 
in  the  jorat  of  which  the  word  "  sworm  "  is  printed  in  lieu  of  the  word 
"  Bwom,"  is  bad  and  not  in  accordance  with  the  Bules  of  Practice,  and 
an  oppoeition  founded  on  such  affidavit  will  be  dismissed.  Marin  et  al. 
V.  Daly  et  al.  <£•  Daly  et  al,  6  L.  C.  B.  431,  S.  G.  1856. 

18.  And  where  a  rule  was  obtained  to  file  a  correct  affidavit  in  support 
of  Bnch  opposition — Held^  that  such  rule  must  be  discharged  where  the 
correct  affidavit  was  not  filed  in  support  of  it.    Ibid. 

19.  In  appeal  from  a  judgment  on  an  opposition — Heldy  that  where  the 
affidavit  for  such  opposition  alleged  that  the  facts  therein  contained  were 
"true  to  the  best  of  the  opposant's  knowlege,"  it  was  sufficient.  Foumier 
T.  Ruael,  1  L.  C.  J.  118  and  7  L.  C.  R.  130.  Q.  B.  1857. 

20.  An  opposition  foimded  on  a  title  if  not  accompanied  by  an  affidavit 
ngnlarly  and  legally  sworn,  such  as  is  required  by  art.  583  of  the  Oode 
of  Civil  Procedure,  must  be  dismissed  with  costs,  notwithstanding  the 
provisions  of  the  8*2nd  Bule  of  Practice,  which  is  abrogated  by  the  opera- 
tion of  the  Code.    Duhaut  v.  Laeombe,  16  L.  C.  J.  Ill,  S.  C.  B.  1872. 

21.  An  opposition  by  a  defendant  was  dismissed  on  motion,  the 
opposition  being  headed  **  No  363  G.  B.  C.  Leverson,  plaintiff,  v.  James 
Cmmingham,  defendant,"  there  being  no  number  on  the  endorsation,  and 
the  words  "  et  al."  being  omitted  in  the  heading  of  the  opposition  and 
the  endorsation.  Leverson  et  aZ.  v.  Cunningham  et  al.  6  L.  G.  R.  483, 
S.  G.  1854. 

22.  Where  an  opposition  is  not  stamped  according  to  lawt  the  court 
win,  apon  motion  of  the  plaintiff,  give  leave  to  proceed  with  the  sale  of 
the  effects  seized,  notwithstanding  such  opposition.  Gibson  v.  Jamieson 
ft  virand  Eealey,  16  L.  C.  B.  351.  G.  G.  1866. 

23.  Where,  in  an  opposition  accompanied  by  an  affidavit,  the  affidavit 
wu  found  to  be  dated  two  days  before  the  opposition,  the  irregularity 
was  held  to  be  fatal,  and  the  opposition  was  dismissed.  Walker  v. 
Jim(mghi.  3  L.  G.  J.  53,  S.  G.  1858.    See  Ajrt.  657  post. 

S84.  Such  affidavit  is  not  necessary  if  the  opposition  is 
accompanied  with  a  judge's  order  to  stay  proceedings.  9 
L.  C.  E.  447  ;  82  Kule  of  P. 

1.  A  bailiff  who,  notwithstanding  the  service  upon  him  of  an  oppo- 
sition and  an  order  to  stay  proceedings,  proceeds  with  the  sale  of  the 
effects  seized,  will  be  imprisoned  for  contempt.  Leroux  et  al.  v.  Deslauriem 
ft  Dumouchel,  12  B.  L.  298,  S.  G.  1881. 
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585.  Oppositions  are  served  upon  tbe  sheriff  by  leaving 
with  him  the  original  thereof,  wBich  he  is  bound  to  return 
into  court  without  delay.     C.  S.  L.  C.  c.  85,  s.  14,  §  2. 

586«  After  the  return  of  the  opposition,  the  opposant 
moves  upon  the  other  parties  to  the  suit  to  declare  whether 
they  intend  to  admit  or  to  contest  it,  and  in  default  of  such 
declaration  the  opposant  has  a  right  to  be  relieved  from  the 
seizure,  with  costs  against  Hie  judgment  debtor,  unless  the 
court  otherwise  orders.     84th  Rule  of  P. 

1.  An  opposant  may  demand  a  plea  from  plaintiff  at  once  instead  of 
moving  upon  him  to  declare  whether  he  contests  the  opposition  or  not 
Bertrand  v.  Pouliot  dt  Pouliot,  4  Q.  L.  R.  200,  S.  C.  1878. 

2.  The  court  will  not  order  that  the  parties  declare  within  the  period 
to  be  fixed,  whether  they  admit  or  contest  the  opposition  of  an  opposant, 
unless  notice  have  been  given  of  the  application.  Saxton  v.  Shepperd  dt 
P^loquin  et  aL,  13  L  C.  J.  308,  1869. 

3.  On  an  opposition  ajin  de  distraire — Heldy  that  a  rale  by  the  opposant 
calling  on  the  plaintiff  to  contest  his  opposition  would  be  dismissed,  as  it 
should  have  given  the  option  to  admit  or  contest.  McGrath  v.  Lloyd  (t 
Keith  et  ah,  2  L.  C.  J.  278,  S.  C.  1858. 

4.  In  an  opposition  afin  de  distraire  the  opposant  called  upon  the 
plaintiff  to  declare  whether  he  intended  to  contest  or  not,  but  no  rule  was 
served  upon  the  defendant.  The  plaintiff  replied  that  he  intended  to 
contest,  but  the  delays  having  expired  without  his  having  done  so,  default 
was  entered  and  judgment  rendered  maintaining  the  opposition.  On 
appeal  had — Held^  setting  aside  the  judgment,  that,  the  opposant  was  not 
entitled  to  judgment  de  piano,  but  should  have  proceeded  to  proof  ex  parte, 
and  given  notice  to  the  party  who  intended  to  contest,  of  the  inscription 
for  such  proof,  without  which  he  could  not  obtain  judgment.  McBlaine 
V.  Oliver,  13  L.  C.  R.  417,  Q.  B.  18G2. 

5.  Where  the  procedure  to  an  opposition  is  attacked,  it  must  be  by 
motion  and  not  by  exception  to  the  form.  Lamothe  v.  Garceau^  7  L.  C. 
J.  115,  Q.  B.  1862. 

6.  Where  the  opposant  issues  a  rule  calling  upon  the  plaintiff  and 
defendant  to  declare  whether  they  intend  to  contest  the  opposition  or 
not,  and  that  in  default  of  doing  so  the  conclusions  of  the  opposition  be 
granted — Held,  to  be  irregular  the  proper  course  being  for  the  opposant 
to  take  a  rule  on  the  plaintiff,  and  if  he  fails  to  contest,  to  proceed  ex 
parte.     Limoges  v.  Marsant  d'  Labelle,  13  L.  C.  R.  244,  S.  C.  1803. 
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7.  If  the  oppos&nt  does  not  file  an  appearance  the  opposition  will  be 
dismissed.    LizotU  v.  Careau,  8  Rev.  de  L^,  472,  K.  B.  1818. 

8.  If  an  opposant  who  has  signed  his  own  opposition  does  not  regularly 
appear  at  the  return  of  the  execution,  his  opposition  will  be  dismissed  on 
motion.    Organ  v.  BenUey^  3  Rev.  de  L6g.  473,  K.  B.  1812. 

9.  Where  main  lev^  of  a  seizure  was  granted  to  the  opposant  on  the 
declaration  of  the  plaintiff  that  he  did  not  intend  to  contest  the  opposition, 
it  was  granted  with  costs  against  the  defendant.  Corse  v.  Taylor  db  Taylor, 
3  L.  C.  J.  167,  S.  C.  1869. 

587.  If  the  other  parties,  or  any  of  them,  declare  that 
they  intend  to  contest  the  opposition,  the  contestation  is 
subject  to  the  rules  which  apply  in  ordinary  suits. 

1.  A  contestation  of  an  opposition  must  be  served  on  the  defendant, 
bnt  it  is  not  necessary  that  it  should  be  accompanied  by  a  writ  of  sum- 
mons.   Trahan  v.  Qadbois  dt  McCaffrey  etaL^S  R.  L.  690,  S.  C.  1874. 

2.  Where  opposition  afin  d'annuUr  was  filed  against  a  writ  of  venditioni 
expomiy*on  the  ground  that  an  error  existed  in  a  rule  for  folle  encliire 
granted  against  the  opposant  under  the  writ,  and  the  plaintiff  was  allowed 
to  amend  the  rule — Held,  that  after  the  amendment  there  was  no  longer 
sny  reason  for  the  opposition,  and  it  would  be  dismissed  and  without 
otwts.  The  TruMt  and  Loan  Company  of  Upper  Canada  v.  Doyle  and  Stanley, 
3  L.  G.  J.  188,  S.  C.  1859. 

3.  Where  a  guardian  has  opposed  a  sale  under  a  second  seizure  the 
right  to  make  such  second  seizure  cannot  be  contested  by  a  motion,  but 
ought  to  be  tried  on  a  law  pleading.  Warren  v.  Douglas  dt  Smith,  7  L.  C. 
J.  140,  C.  C.  1863. 

4.  Where  an  opposant  has  been  collocated  and  the  collocation  was 
contested  and  a  question  arose  as  to  costs — Held,  that  the  opposant  must 
he  oonsideiS^  as  plaintiff,  and  the  contestant  as  defendant,  in  order  to 
determine  the  amount  of  costs  due  to  each  party.  Doutre  v.  Oosselin  <£- 
^Jfl^nottii.  7  L.  C.  J.  290,  S.  C.  1863. 

5.  The  opposant  in  an  opposition  ajin  de  conserver  occupies  the  position 
^^ plaintiff  and  the  contestant  that  of  a  defendant.  Beaudry  v.  Desjar- 
,y  dt  Detjardins  v.  Thomae,  4  R.  L.  665,  8.  C.  R.  1871. 

^-   ^eld,  on  demurrer,  that  a  plea  to    an   opposition  ajin  d'annuler 
(onxx^^  on  a  judgment  in  separation  of  property,  which  attacks  the 
^^*^^ty  of  the  grounds  on  which  judgment  was  rendered,  is  bad.     Routh 
^'  ^aguire  d^  Maguire  et  al.,  10  L.  C.  R.  206,  8.  G.  1860. 
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7.  In  the  case  of  a  seizure  of  immoveableB  whioh  had  been  previously 
sold  by  defendant,  and  the  sale  of  whio)^  had  been  registered,  the  plaintiff 
was  condemned  to*pay  the  costs  of  the  opposition  to  the  seizure  and  sale 
filed  by  the  purchaser.  Robert  v.  Fortin  et  La  SociHS  P.  de  C.  de 
Jacques  Cartier,  22  L.  C.  J.  106,  8.  C.  1877. 

588.  The  rules  concerning  peremption  of  suits  apply 
equally  to  oppositions.    2  Bour.  664,  et  seq. 

§  5.  Of  the  sale  of  moveables  under  execution. 

589*  If  there  is  nothing  to  prevent  the  sale  of  the 
moveables  seized,  it  takes  place  at  the  time  and  place  men- 
tioned in  the  notice. 

If  the  sale  has  been  retarded  by  any  obstacle,  subse- 
quently removed,  or  if  there  were  no  bidders,  new  notices 
or  publications  must  be  given,  but  the  sale  cannot  take 
place  after  the  day  fixed  for  the  return  of  the  writ,  except 
in  the  case  mentioned  in  article  578. 

Pothier,  Proc.  168 ;  C.  S.  L.  C.  c.  85,  s.  2,  §  4. 

See  42-48  Yict.  c.  19  under  art.  8  ante. 

m 

500*  The  guardian  or  depositary  is  bound,  at  the  time 
fixed  for  the  sale,  to  produce  all  the  effects  seized,  which 
were  placed  in  his  charge. 

Pothier,  Proc.  162,  168. 

1.  A  motion  for  a  rule  to  compel  a  guardian  of  things  to  produce  them 
is  not  a  motion  of  course,  but  must  be  made  with  the  usual  delays  and 
after  service  upon  the  guardian  mis  en  cause,  Lebctuf  v.  PUn^e  <£*  Desor- 
meau,  4  B.  L.  564,  S.  C.  1872. 

See  art.  597  post. 

591.  The  sheriff  or  other  seizing  officer  cannot,  either 
directly  or  indirectly,  bid  upon  the  property  put  up  for  sale 
nor  become  purchaser  thereof.     IHd.  169,  C.  S.  L.  C.  c. 

85,  s.  7. 

592.  The  officer  conducting  the  sale  must  make  minutes 
thereof,  specifying  each  article  put  up  for  sale,  the  name 
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and  residence  of  each  pnrcbaBer,  and  the  price  of  each  pur- 
chase. 
Ord.  1667,  tit.  88.  art.  18.  C.  P.  C.  625. 

S98«  The  things  seized  are  adjudged  to  the  last  and  high  • 
est  bidder,  subject  to  immediate  payment  of  the  price,  and 
in  default  of  such  payment  the  thing  adjudged  is  imme- 
diately put  up  again.    Ibid.  art.  17,  G.  P.  G.  624. 

1.  It  is  necessary  that  more  than  one  person  bid  to  make  the  sale  valid. 
Poirier  v.  Plouffe  ds  Calm,  21  L.  0.  J.  103,  S.  C.  1877. 

994«  The  officer  conducting  the  sale  cannot,  either 
directly  or  indirectly,  receive  anything  beyond  the  price  of 
the  adjudication,  under  pain  of  being  liable  for  extortion. 
Ibid.  art.  18. 

59S.  The  sale  must  not  proceed  beyond  the  amount 
necessary  to  pay. the  debt,  in  principal,  interest,  and  costs. 
To  this  end,  the  judgment  debtor  has  a  right  to  determine 
the  order  in  which  the  effects  are  to  be  put  up  for  sale. 
C.  P.  C.  622. 

S96*  The  guardian  or  depository  has  a  right  to  a  dis- 
charge of  receipt  for  the  effects  which  he  produces,  and  the 
minutes  of  sale  must  make  mention  of  any  effects  which 
have  not  been  produced.    Pothier,  Proc.  168,  G.  P.  G.  696. 

597*  The  guardian  or  depositary  may  be  condemned, 
even  on  pain  of  coercive  imprisonment,  to  produce  the  pro- 
perty he  took  in  charge  or  pay  the  amount  due  to  the  seiz- 
ing creditor.  He  may,  however,  upon  establishing  the 
value  of  the  effects  which  he  fails  to  produce  be  discharged 
upon  payment  of  such  value.  Pothier,  Proc.  168/  2  L.  G. 
J.  297. 

1.  Where  a  rale  had  been  taken  against  a  bailiff,  charged  with  a  writ  of 
ezecntion,  ordering  him  to  appear  and  show  cause  why  he  should  not  be 
dedared  in  contempt  of  court,  and  condemned  to  be  imprisoned  until  he 
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paid  the  debt,  for  neglecting  to  make  his  return  to  the  writ — Held,  that 
as  he  could  not  be  held  responsible  for  more  than  the  value  of  the  effects 
seized,  the  court  could  not  grant  a  rule,  but  would  order  the  bailiff  to 
make  his  return  within  forty -eight  hours  after  the  service  of  the  order. 
Holland  v.  Reuger  db  Lafontaine,  7  L.  C.  J.  48,  C.  G.  1862. 

2.  A  guardian  will  be  discharged  when  a  year  has  elapsed  since  his 
appointment.  HalU  v.  HalU,  5  Q.  L.  B.,  C.  C.  1879.  Beaudry  v.  Brown, 
3  L.  N.  412. 

3.  The  guardian  may  be  condemned  to  produce  the  property  or  pay  the 
debt  and  costs,  but  he  cannot  be  condemned  to  pay  more  than  is  due  by 
the  defendant  to  the  seizing  creditor.  McCaffry  v.  ClaxUm,  8  L.  N.  292, 
25  L.  C.  J.  191,  Q.  B.  1880. 

4.  It  is  not  necessary  in  a  rule  for  contrainte  to  give  the  guardian  the 
option  of  paying  the  value  of  the  goods.  The  guardian  is  not  discharged 
by  the  lapse  of  a  year  after  proceedings  taken  against  him  to  make  him 
produce  the  goods.    McCaffry  Exp.,  25  L.  G.  J.  188,  Q.  B.  1880. 

5.  In  a  case  of  revendication  it  is  not  necessary  in  a  rule  for  contempt, 
to  give  the  alternative  to  deliver  the  effects  or  pay  their  value.  Watzo  v. 
La  Belle,  26  L.  C.  J.  121,  C.  C.  1882. 

6.  A  guardian  will  not  be  held  in  contempt,  if,  before  service  of  the 
judgment  ordering  him  to  deliver  up  the  goods,  they  have  been  seized  in 
bis  hands  under  a  writ  of  attachment.  Such  attachment  was  held  to  be 
valid.  Merchants*  Bank  v.  The  Montreal,  Portland  de  Boston  By,  dt  Ingram, 
6  L.  N.  229,  S.  G.  B.  1883. 

.  7.  But  where  the  defendant  became  the  guardian  of  the  effects  seized 
at  the  instance  of  the  plaintiff  under  a  writ  of  attachment,  and  subse- 
quently the  same  effects  were  seized  and  sold  under  a  writ  of  execution, 
and  the  plaintiff  brought  action  against  the  defendant,  praying  that  he 
be  held  to  produce  the  effects  or  pay  the  value  thereof — Held,  that  he  had 
no  such  action,  that  his  only  remedy  was  by  process  of  attachment 
against  the  guardian.    Berry  v.  Cowan  et  al.,  11  L.  G.  B.  476,  S.  C.  1861. 

8.  A  guardian  under  an  execution,  where  the  effects  seized  have  been 
sold  under  another  execution,  is  not  liable  to  imprisonment  on  his  failure 
to  produce.    BlackUton  v.  Patton  <&  Patton,  5  L.  G.  J.  56,  S.  C.  1851. 

9.  But  where  a  guardian  simply  fails  to  produce  the  goods  entrusted  to 
him,  without  showing  any  such  reason  therefor,  he  may  be  imprisoned 
until  he  do  so,  or  pay  the  value  of  them.  Ouimet  v.  McCallum  db  Clark, 
1  L.  G.  J.  158,  S.  C.  1857. 

10.  And  where  the  defoidant  had  become  voluntary  guardian  of  the 
things  seized — Held,  in  appeal  from  a  judgment  ordering  a  rule  against 
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him  for  rafxual  to  prodnoa,  that  he  was  liable  to  eontrainte  par  corps. 
Brooks  V.  WhUney,  4  L.  C.  J.  279, 10  L.  C.  B.  244,  Q.  B.  1860.  Contra  : 
PattoUU  T.  QwilmetU,  1  B.  L.  61. 

11.  A  judge  in  Chambers  may  order  any  bailiff  to  take  away  from  the 
poflMBOon  of  a  third  party  objects  seized  as  being  the  defendant's,  and 
which  the  defendant  and  guardian  have  neglected  to  produce  on  the  day 
fixed  for  the  sale.  Such  order  may  be  given  without  any  prior  notice. 
The  bsiliflf  should  prepare  a  minute  of  his  proceedings  under  the  order, 
and  leave  copies  thereof  with  the  third  party,  with  a  notice  to  appear 
within  a  short  delay,  to  be  condemned  personally  to  costs  of  the  petition, 
removal  and  care  of  the  effects  until  the  sale,  if  any.  Cctntwill  v.  Madden 
S  WatreH,  9  B.  L.  688 ;  23  L.  C.  J.  77;  2  L.  N.  88,  S.  C.  1879. 

12.  Where  cattle  and  hay  were  seized  together  under  the  same  writ, 
the  guardian  has  a  right  to  feed  the  cattle  with  the  hay  although  it  be 
afterwards  proved  that  the  cattle  did  not  belong  to  the  defendant.  Johm- 
on  V.  JETaUoran,  18  L.  O.  J.  221 ;  Q.  B.  1878. 

13.  HeJd^  on  a  motion  for  a  rule  of  eontrainte  par  corps  against  the 
sheriff,  that  he  was  the  guardian  of  the  goods  when  the  defendant  offered 
none,  and,  as  such  was  liable  therefor,  and  on  a  rule  for  eofUrainU  par 
corps  it  was  not  necessary  to  offer  any  alternative  on  -default  of  producing 
the  moveables  seized.    Leverson  et  al,  v.  Boston,  2  L.  C.  J.  297,  Q.  B.  1858. 

14.  And  where  the  guardian,  by  way  of  answer  to  such  rule,  pleads 
that  the  property  was  only  worth  so  much,  it  becomes  the  duty  of  the 
court  avant  fairs  droit,  to  order  proof  of  the  fact.    Ibid, 

15.  The  voluntary  guardian  is  liable  to  eontrainte  par  corps,  though 
from  motives  of  equity,  when  the  value  of  the  things  is  less  than  the  debt, 
the  courts  have  restricted  the  liability  of  the  guardian  to  such  value,  and 
proof  of  such  value  rests  on  him.  Higgins  et  a/,  v.  Itohillard,  12  L.  C.  B. 
3  Q.  B.  1861. 

16.  A  guardian  is  not  bound  to  deliver  up  the  effects  placed  in  his 
custody  to  any  but  the  person  by  whom  he  has  been  appointed.  Frechette 
V.  8t.  Laurent,  18  L.  C.  B.  20,  C.  C. 

17.  The  guardian  cannot  refuse  to  deliver  up  the  effects  seized  and 
thereby  prevent  the  sale  until  his  expenses  have  been  paid.  Nette  v. 
D'amour  d:  Therien,  12  B.  L.  418,  C.  C.  1888.  See  also  Durocher  v.  Sarault 
A  LeeUUre,  7  L.  N.  96, 102,  C.  C.  1884. 

18.  A  guardian  is  not  liable  to  imprisonment  for  having  failed  to  pro- 
duce the  effects  when  he  received  no  notice  of  the  day,  hour  and  place 
when  and  where  the  sale  was  to  beheld.  ^cManamy  et  a/.,  v.  Boiscktir  tk 
BriMsvn,  10  Q.  L.  B.  184,  S.  G.  B.  1884. 
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19.  In  a  case  in  which  the  guardian  had  ignorantly  signed  a  procH  verbal^ 
whereby  he  undertook,  in  default  of  producing  the  goods,  to  pay  to  the 
plaintiff  his  debt,  interest  and  costs — Held^  to  be  signed  by  error,  and  that 
the  bailiff  seizing  had  no  power  to  insert  sach  a  stipulation  in  the  j^rocH 
verbal,    Dupuis  v.  Bell,  15  L.  C.  R.  435,  S.  G.  1865. 

20.  A  guardian  who  refuses  to  deliver  up  the  goods  seized  by  a  bailiff 
under  a  writ  of  vendiiioni  exponas,  cannot  be  imprisoned  before  he  has 
been  condemned  by  the  court  to  give  them  up  within  a  delay  fixed,  or 
before  the  order  of  the  court  has  been  served  upon  him.  Exp.  Oauvreau 
V.  LongobardU  3  Q.  L.  R.  196,  C.  C.  1877. 

Bee  Art.  590,  ante. 

598.  The  adjudication  of  moveable  property  under  exe- 
cution transfers,  by  law,  the  ownership  of  the  things  thus 
adjudf^ed. 

In  the  case  of  seizures  of  shares  in  any  financial,  com- 
mercial or  industrial  company  or  association,  duly  incorpo- 
rated, the  sherifi'  is  bound  within  ten  days  after  the  sale,  to 
serve  such  company  or  association,  in  the  manner  men- 
tioned in  article*  567,  with  a  certified  copy  of  the  writ  of 
execution,  endorsing  thereon  a  certificate  designating  the 
person  to  whom  he  adjudged  the  shares  seized,  and  such 
purchaser  thereupon  becomes  a  shareholder  in  the  company 
and  has  all  the  rights  and  obligations  of  one,  and  may  re- 
quire an  entry  to  be  made  to  that  effect,  in  the  manner 
prescribed  by  law,  by  the  officer  appointed  for  that  purpose 
by  the  company.  C.  S.  L.  C.  c.  70,  ss.  2,  3,  4  ;  8  L.  C.  J. 
122. 

5flO.  No  demand  for  the  annulling  or  rescinding  of  a 
sale  of  moveables  under  execution  can  be  received  against 
a  purchaser  who  has  paid  the  price,  saving  the  case  of 
fraud  or  collusion,  and  without  prejudice  to  the  recourse  of 
the  party  aggrieved  against  the  seizing  creditor  and  those 
acting  in  his  behalf.  Ouimet  v.  SAiecal,  8  L.  C.  J.  85  ; 
Gen.  457. 

600*  [Immediately  after  the  sale,  the  costs  thereof,  in- 
cluding the  pay  of  the  appointed  guardian,  must  be  taxed 
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by  a  judge  or  by  the  prothonotary^  snbjeet  in  the  latter  case 
t6  retirion,  if  required.] 
Pothier,  Proc.  169. 

1.  A  volantery  gaftrdian  is  not  entitled  to  any  fees.  MilUr  ▼.  BawrgeoU 
diSoUMd,  17  li.  C.  J.  168,  8.  C.  1878;  WhUehead  v.  Dubeau,  10 Q.  L.  B. 
162,  8.  G.  1884. 

2.  The  defendant  is  not  liable  for  the  guardian's  fees.  Dooly  v.  Ryenony 
1 Q.  L.  R.  219,  8.  G.  1875  ;  Dansereau  v.  Girard,  16  L.  G.  B.  880,  G.  G* 
1866. 

8.  A  tolimtary  judicial  goardian  who  has  become  a  necessary  gaflbrdian 
by  fone  of  circnmstanoes,  and  has  been  obliged  to  lemoTe  the  goods 
seiaed  under  his  immediate  care,  has  a  right  to  an  opposition  afin  de  con^ 
server  for  the  payment  of  his  costs  on  the  proceeds  of  his  sale,  and  to  be 
psid  soGording  to  proof  made  of  snch  costs.  Boucher  et  vir,  v.  Brault  et  aL 
dt  Grader,  4  B.  L.  287,  8.  G.  1872. 

4.  The  costs  to  be  paid  xmder  a  judgment  ordering  the  payment  by 
pliintiff  of  the  costs  of  a  former  action,  as  a  condition  precedent  to 
prooeediug  with  a  new  soit,  are  the  taxed  costs,  and  a  guardian's  fees  not 
being  by  law  claimable  from  defendant,  cannot  be  indaded  in  such  costs. 
I>ooly  T.  Byer$<m,  1  Q.  L.  B.  219,  G.  C.  1876. 

5.  Neither  the  attorney  nor  the  bailiff  is  personally  liable  to  the 
SQsrdian  who  has  been  appointed  and  has  voluntarily  accepted  the  charge, 
for  the  oosts  of  his  guardianship.  Plante  y.  Cazeau  is  Cazeau  v.  Langois  et 
a<*i  1 Q.  L.  B.  a08,  8. 0. 1875. 

6.  The  bailiff  was  held  liable  in  CoureMne  v.  Qenereua,  1  B.  L.  483,  G. 
C.1866. 

§  4.  Of  ihe  payment  and  distribution  of  the  moneys  levied. 

601.  The  moneys  seized  or  levied,  after  deducting  the 
duties  thereon  and  taxed  costs,  may  be  paid  by  the  sheriff 
to  the  seizing  creditor,  if  no  opposition  for  payment  has 
been  placed  in  his  hands ;  otherwise  he  must  return  them 
into  court,  to  await  such  judgment  as  to  right  shall  apper- 
tain.   Ibid.,  170 ;  C.  S.  L.  0.  c.  88,  s.  146,  §  2. 

48  Vict.,  c.  20,  (Que.)  : 

10.  Article  601  of  the  said  code  is  amended  by  adding  after  the  word 
"•>.^4r  H  ^^  ^ords :  "  or  bailiff  four  days  after  the  sale." 

23  F.  0.  0.  p. 
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1.  Where  the  lessor  had  got  judgment  hy  saitie  gagerie  and  ezeontion 
issued,  but  before  the  day  of  sale  the  money  was  paid  and  deposited  in 
court,  and  another  creditor  by  opposition  claimed  a  dividend  on  the  money 
paid  in  on  the  ground  that  there  was  no  privilege  on  money  paid  in  that 
manner,  but  only  on  the  proceeds  of  the  sale— Held,  that  the  opposition 
must  be  dismissed  on  the  ground  that  the  money  paid  represented  the 
goods  which  had  been  seized,  and  which  were  the  lessor's  pledge  for  his 
rent.     Wilson  v.  Spencer  d:  Smith,  8  B.  L.  456,  S.  C.  1828. 

2.  Money  paid  by  defendant  to  the  seizing  officer  to  prevent  a  sale  of 
his  effects  is  money  levied,  and  must  be  returned  into  the  court  where  an 
opposition  is  filed.    Martin  v.  LaheUe,  5  L.  N.  174,  8.  C.  1884. 

602«  When  the  moneys,  levied  have  been  returned  into 
court,  the  plaintiff  has  a  right  to  be  paid  in  preference  to 
all  other  chirographic  creditors ;  saving  the  right  of  a  prior 
seizing  party  for  his  costs,  the  case  of  the  insolvency  of 
the  debtor,  and  the  case  of  privileged  claims.  Pothier, 
Proc.  174. 

608*  When  the  moneys  are  returned  into  court,  as  well 
as  in  all  other  cases  where  moneys  of  which  an  account  has 
been  rendered  into  court  or  moneys  other  than  the  proceeds 
of  immoveables  are  to  be  distributed,  and  insolvency  of  the 
debtor  is  alleged,  the  distribution  of  the  moneys  cannot 
take  place  until  his  creditors  generally  have  been  called  in. 

The  creditors  are  called  in  upon  the  order  of  the  court 
or  a  judge,  published  twice  in  the  French  and  English 
languages  in  the  Canada  Oazette,*  requiring  them  to  file 
their  claims  within  fifteen  days  from  the  date  of  the  first 
insertion. 

23  Vict.  c.  57,  s.  52;  C.  8.  L.  C.  c.  88,  s.  147,  §§  8-4. 

604.  The  claims  may  be  made  out  in  a  summary 
manner,  and  it  is  sufficient  for  them  to  state  the  names, 
occupation  and  residence  of  the  claimant,  and  the  naturtf 
and  amount  of  his  claim. 

They  must  be  accompanied  with  vouc];iers,  if  there  are 
any,  or,  if  not,  with  an  affidavit  that  the  sum  claimed  is 
lawfully  due.    Ibid. 

*  Now  "  The  Quebec  Official  Gazette,"  81  Vict.  cap.  13,  s.  4  (Que.). 
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9Wim  The  moneys  are  distributed  according  to  the  order 
prescribed  in  the  title  Of  Privileges  and  Hypothecs,  and  the 
title  Of  Merchant  Shipping  in  the  Civil  Code,  and  in  the 
provisions  hereinafter  contained. 

1.  A  partionlar  pledge  giyen  by  a  debtor  to  bis  creditor  as  seonrity  for 
the  debt  does  not  deprive  the  latter  of  his  privilege  on  the  other  move- 
ables of  the  debtor,  if  he  have  any.  Terroux  v.  Oareau  et  aL,  10  L.  G.  J. 
203,  C.  C.  1866. 

606«  The  following  order  is  observed  as  regards  the  col- 
location of  judicial  costs : 

1.  Costs  of  seizure  and  of  sale ; 

2.  The  duty  payable  upon  moneys  levied  or  paid  into 
court; 

8.  The  fees'  of  the  officer  receiving  moneys  levied  or  paid 

in; 

4.  The  fees  upon  the  report  of  distribution ; 

5.  The  fees  of  the  attorney  prosecuting  the  distribution ; 

6.  Costs,  subsequent  to  judgment,  incurred  in  order  to 
effect  the  seizure  and  sale,  and  according  to  the  priority  of 
date  or  of  privilege  when  there  are  several  seizing  credi- 
tors; 

The  costs  of  a  prior  seizing  party  have  a  preference  oyer 
those  of  a  subsequent  one. 

Nevertheless,  if  two  or  more  writs  of  execution  issue  upon 
judgments  rendered  on  the  same  day  against  the  same 
debtor,  the  costs  thereon  are  paid  concurrently. 

7.  Costs  of  affixing  seals,  or  of  inventories,  when  ordered 
by  the  court. 

[The  plaintiff  is  next  paid  his  costs  of  suit,  taxed  as  in  an 
uncontested  case  not  inscribed  for  proof] 

88  Vict.  c.  17,  (Que.): 

1  Paragraph  eight  of  artide  606,  of  the  said  code,  is  amended  by  strik- 
ing oat  all  the  words  thereof  after  the  words,  **  oost^  of  smt." 

1.  The  sheriff  is  entitled  to  poundage  whether  he  reoeivee  the  money  or 
a  bond  is  given  in  the  manner  provided  by  the  Court.  Blake  et  oZ.  v. 
Pdaet  et  al.,  12  L.  C.  B.  189,  S.  C.  1862. 
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3.  The  party  tning  oat  an  ezeoatidn,  whathar  he  ii  plaintiflf  or  defen- 
dant, ie  entitled  to  be  oollooated  by  priYilege  oat  of  the  prooeeds  of  the 
immoveable  sold,  not  only  for  the  ooste  of  the  ezecation,  bat  aleo  for  the 
ooste  inoarred  on  the  jadgment  on  whioh  the  exedation  iasaed.  Tamey  v. 
Bethune  «t  oZ.,  8  Q.  B.  B.  888  ;  M.  L.  B.  1  Q.  B.  98 ;  7  L.  N.  188 ;  Q.  B. 
1884. 

007*  The  drown  has  a  preference  over  all  other  creditors 
upon  the  proceeds  of  executions  against  moveable  property 
which,  under  particular  statutes,  is  subject  to  any  of  the 
following  duties : 

Customs  dues ; 

Excise  duties ; 

Duties  imposed  upon  timber  cut ; 

Tolls  ; 

Inspection  dues,  on  vessels,  railways,  or  others  similar. 
C.  S.  G.  c.  17,  ss.  10, 11,  14,  41,  §§  8,  80,  84;  c.  19,  ss.  8, 
10,  28,  24,  §  2  e.  28,  ss.  1,  8,  4,  8 ;  G.  N.  2098. 

608«  The  owner  of  a  thing,  who  has  lent,  leased  or 
pledged  it,  and  who  has  not  prevented  its  sale,  has  a  right 
to  be  paid  the  proceeds  of  its  sale,  after  the  claims  men- 
tioned in  articles  1995  and  1996  in  the  Civil  Code,  and  the 
privileged  rights  of  the  Grown  mentioned  in  the  preceding 
article,  and  the  claim  of  the  lessor  have  been  collocated. 
Pothier,  Proc.  178. 

600«  The  same  rule  applies  to  the  owner  of  a  thing 
which  has  been  stolen,  who  would  not  have  lost  his  right 
to  revendicate  it  had  it  not  been  judicially  sold. 

610*  Persons  who  have  preserved  the  right  of  being 
collocated  upon  the  price  of  the  thing  sold,  by  reason  of  a 
right  of  pledge  or  of  retention  which  they  had  upon  such 
thing,  rank  according  to  the  nature  of  the  pledge  or  of  their 
claim. 

The  following  is  the  order  amongst  them : 

Carriers  ; 

Hotel-keepers ; 
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Mandataries  and  consignees ; 

Borrowers,  in  loan  for  nse ; 

Depositaries ; 

Pledgees ; 

Workmen,  npon  things  repaired  by  them ; 

Purchasers,  against  whom  the  right  of  redemption  is 
exercised,  for  the  reimbursement  of  the  price  and  the  moneys 
laid  oat  npon  the  property.  Pothier,  Proc.  848 ;  Dep.  74 ; 
Vente,  828,  826 ;  Pr6t.  k  us.  48,  Charte-Partie,  90,  Proc. 
192;  Paris  181-2;  Ferr.  sur.  Tart.  181,  no.  1,  2;  2 
Grenier,  Hyp.  298;  18  Dur.  609 ;  Tropl.  Nant.  100  ;  C.  S.  C. 
c.  20,  s.  90,  §  8,  s.  91 ;  Den.  Actes  de  Not.  108-9 ;  €.  N. 
2102. 

611.  In  the  absence  of  any  special  privilege,  the  Crown 
has  a  preference  over  chirographic  creditors  for  sums  due 
to  it  by  the  defendant. 

BEOnOM  IV. 
OF   SBIZUBE  BY  GABNISHMBIIT. 

612.  Execution  upon  the  moveable  effects  of  a  debtor, 
which  are  in  the  possession  of  a  third  party,  may,  in  all 
cases,  and  must,  when  such  third  party  does  not  consent  to 
their  immediate  seizure,  be  effected  by  means  of  seizure  by 
garnishment. 

The  same  means  must  be  adopted  in  executing  upon 
debts  due  to  the  debtor  other  than  those  mentioned  in  arti- 
cle 666.  Pothier,  Proc.  166,  174, 180, 182 ;  Gen.  472 ; 
Pig.  646-6,  668  ;  0.  P.  C.  667-8 ;  1  L.  C.  R.  114. 


1.  An  ftttaohment  in  the  hands  of  a  third  party  is  valid  withoat  the 
oonsent  of  snoh  third  party,  his  failure  to  object  being  soflGioient.  Brot- 
Mrd  V.  TiUan  et  aL,  18  L.  C.  J.  54,  Q.  B.  1874. 

2.  An  attachment  by  garnishment  wiU  lie  against  a  curator  to  an  inter- 
dict nnder  a  judgment  rendered  against  the  interdict  and  the  curator  as 
audi.    CrihcMa  ▼.  Fcurqyin  et  a/.,  8  B.  L.  57,  8.  0. 1871. 
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8.  Bat  where  a  mother  had  been  appointed  tutrix  to  her  minor  chil> 
dren,  and  afterwards  renoonced  the  commonity,  and  she  was  called  upon 
personally  by  means  of  a  writ  of  saUie  arrH  to  declare  what  money  she 
had  belonging  to  said  minor  children  or  owed  in  her  personal  capacity  to 
them — Held,  that  the  amount  of  indebtedness,  if  any,  of  the  tiers  $ain  in 
her  quality  of  tatriz  to  her  minor  children  could  not  be  enquired  into  by 
means  of  an  attachment  by  garnishment  but  must  be  settled  by  direct 
action.  Dorian  v.  Drummond  es  qual,  dt  Dumont  v.  Dorion,  8  B.  L.  60.  Q.  B. 
1871. 

4.  Where  the  plaintiff  caused  a  quantity  of  timber  to  be  attached  in  the 
hands  of  a  third  party  who  was  not  responsible  for  the  debt,  but  as  a 
means  of  securing  him  (the  plaintiff) — Held^  on  an  appeal,  that  such  an 
attachment,  whereby  any  other  person  than  the  defendant  was  divested 
of  the  possession  of  property  would  not  lie.  Wood  v.  Gates  et  al.,  6.  R. 
586,  K.  B.  1833. 

5.  The  sheriff  under  a  writ  of  attachment  by  garnishment  seized  a 
quantity  of  railroad  iron  corporeally  in  the  hands  of  a  third  party — Held, 
that  such  a  proceeding  was  entirely  illegal,  and  the  seizure  under  such 
circumstances  was  a  nullity.  Fleck  v.  Stames  et  al.,  7  L.  C.  J.  256,  S.  C. 
1868. 

613*  Seizure  by  garnishment  is  made  by  means  of  a 
writ  issuing  from  the  court  which  rendered  the  judgment, 
ordering  the  garnishees  not  to  dispossess  themselves  of  the 
moveable  effects  belonging  to  the  debtor  which  are  in  their 
possession,  nor  of  such  moneys  or  other  things  as  tuey  owe 
him  or  will  have  to  pay  him,  until  the  court  has  pro- 
nounced upon  the  matter ;  and  to  appear  on  a  day  fixed, 
to  declare  under  oath  what  effects  they  have  belonging  to 
the  debtor,  and  what  sums  of  money  or  other  things  they 
owe  him  or  will  have  to  pay  him.     Pothier,  Proc.  176. 

1.  A  justice  of  the  peace  has  no  authority  to  issue  a  writ  of  attachment 
after  judgment.  The  Corporation  of  the  Parish  of  St.  Philippe,  Exp,,  6  L.  C. 
R.  484,  S.  C.  1866. 

2.  The  defendant  cannot  plead  that  the  gsimishee  was  improperly 
served.    MolsarCs  Bank  v.  Lionais,  2  Q.  B.  B.  176,  Q.  B.  1881. 

8.  Where  an  employer  has  contracted  with  his  workman  to  pay  him  his 
wages  in  advance,  a  seizure  made  at  2  p.  m.  on  the  day  on  which  the 
wages  are  due  under  the  agreement  is  inoperative.  Geddes  v.  Doudiet  dt 
Doudiet,  5  L.  N.  158,  S.  G.  1882. 
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4.  Where  defendant  was  appointed  guardian  of  the  e£feote  seized,  and 
left  the  oonntry,  the  effects  passing  into  the  hands  of  one  Warren,  plain- 
tiff petitioned  for  an  order  authorizing  any  hailifP  to  remove  them  from 
Warren's  possession,  and  for  the  use  of  necessary  fqjroe,  and  asked  that 
Warren  be  swnmoned  to  show  oanse  why  he  should  not  be  held  for  the 
costs  of  the  petition  and  the  removal,  which  was  granted.  Cantwell  v. 
Madden,  2  L.  N.  88,  9  B.  L.  633,  28  L.  C.  J.  77,  S.  C.  1879. 

Bee  Art.  509,  ante. 

0.  On  an  exception  to  the  form  of  an  attachment  after  judgment — He/d, 
that  such  attachment  could  not  be  issued  to  take  effect  in  Upper  Canada. 
Mackenzie  et  al.  v.  Dougliu  dt  Brown  et  al ,  6  L.  C.  J.  829,  S.  C.  1861. 

6.  Wages  not  due  at  the  time  of  the  service  of  the  writ  could  not  be 
attached.  Mah  v.  Adhemar  db  "La  Banque  du  PeupUt  1  L.  C.  J.  270,  C.  G. 
1851.  Sternberg  et  al.  v.  Drener  <&  Evans,  4  L.  C.  J.  120,  S.  0.  1859. 
Wurtele  et  al.  v.  Douglas  dt  The  Mayor,  etc.,  14  L.  C.  J.  17,  B.  C.  1869. 

7.  On  appeal  from  a  judgment  on  a  writ  of  attachment — Held,  that  an 
attachment  under  the  Ordonnance  of  1787,  could  be  set  aside,  if  it  be  not, 
in  the  language  of  the  law,  against  the  estate,  debts  and  effects  of  the 
defendant  to  be  attached  in  the  hands  of  some  person  in  particular,  and 
do  not  contain  a  summons  to  him  as  well  as  to  the  defendant  to  appear, 
and  if  it  be  not  accompanied  by  an  injunction  from  the  judge  to  the 
sheriff  to  retain  the  effects  seized  to  abide  the  judgment  of  the  court,  and 
if  it  appear  in  the  declaration  that  the  debt  sworn  to  have  been  cancelled. 
Riehardsm  v.  MoUon  et  al.,  S.  B.  876,  K.  B.  1829. 

614*  This  writ  also  summons  the  debtor  to  show  cause 
why  the  seizure  should  not  be  declared  valid,  and  mentions 
the  date  and  amount  of  the  judgment  in  satisfaction  of 
which  it  is  issued,  and  is  moreover  clothed  with  the  for- 
malities of  ordinary  writs  of  summons.  Pothier,  Proc.  176 ; 
C.  P.  a  559,  563. 

1.  In  every  case  of  saisie  arrH  the  defendant  must  be  summoned,  and 
of  the  defendant,  in  an  action  against  him  and  the  tiers  saisi  be  not 
sommoned,  no  proceeding  can  be  had  against  the  tiers  saisi,  not  even  if 
he  neglect  to  appear.  Prior  v.  Dalamar  <£  Heath,  3  Bev.  de  Leg.  806, 
K.  B.  1816. 

2.  Where  the  defendant  had  left  the  Province  after  action  brought  and 
had  no  domicile  therein  and  attachment  issued — Held,  to  be  unnecessary 
to  serve  him  with  a  copy  of  the  writ  of  attachment,  the  writ  being  in 
such  case  a  proceeding  in  the  nature  of  an  execution.  Mettayer  et  al.  v. 
MeOarvey  dt  Mettayer  et  al.,  6  L.  G.  B.  148,  8.  G.  1856. 
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8.  Where  in  ft  CMe  of  atteohment  after  jodgment  the  defendant  was 
found  to  he  aheent — Beld,  that  eervioe  upon  him  was  unneoeeeary.  Jonet 
V.  Saumur  dt  Ltmnm^  S  L.  O.  J.  60,  8.  C.  1867. 

4.  And  in  another  oaee  where  the  defendant  had  left  the  district  of 
Montreal  since  the  sezrice  of  the  original  prooess—AM,  that  a  service 
of  a  writ  of  attachment  after  judgment  made  <m  a  clerk  in  the  office  of 
the  clerk  of  the  Girooit  Ooort  was  valid.  Jueomcy  t.  MeHale  dt  ParUeault^ 
7  L.  C.  J.  227,  G.  G.  1862. 

615.  The  rules  concerning  the  service  of  ordinary  writs 
of  summons  apply  to  seixures  by  garnishment. 

Nevertheless,  the  garnishee  cannot  be  condemned  by  de- 
fault, unless  the  writ  of  summons  or  other  order  to  appear 
has  been  served  upon  him  personally. 

Upon  satisfactory  proof  that  a  garnishee  conceals  him- 
self in  order  to  avoid  such  personal  service,  service  at  his 
domicile  is  held  to  be  sufficient. 

If  the  defendant  upon  the  principal  demand  has  been 
summoned  as  an  absentee,  the  summons  upon  the  garnish- 
ment may  be  served  upon  him  at  the  prothonotary's  office, 
but  if  he  did  not  leave  the  province  until  after  service  of 
the  principal  demand,  he  must  be  summoned  upon  the 
garnishment  according  to  the  provisions  of  article  68. 

The  defendant  is  bound  to  answer  the  proceedings  by 
garnishment  within  the  same  delays  as  upon  a  principal 
demand.    6  L.  G.  B.  148 ;  G.  8.  L.  G.  c.  88,  ss.  59,  62. 

1.  A  writ  of  attachment  after  judgment  mnst  be  served  within  the 
same  delay  as  an  ordinary  writ  of  summons.  McLaren  et  al.  v.  Hutchison 
d  Froier,  6  L.  G.  J.  45,  S.  G.  1861. 

2.  Service  on  a  corporation  as  garnishee  may  be  effected  by  leaving  the 
writ  with  one  of  its  principal  employees  at  its  office ;  and  it  may  be  con- 
demned by  default  if  it  fail  to  make  its  declaration.  BeauHeu  v.  Forgue 
d  The  Adam  Tobacco  Co.,  12  R.  L.  881,  C.  C.  1888. 

8.  On  an  attachment  after  judgment — Held,  that  service  npon  the  de- 
fendant who  was  absent  was  unnecessary.  Jonei  v.  Saumur  dt  Leroux,  2 
L.  C.  J.  60,  S.  0. 1867. 

4.  Held,  in  a  later  case,  where  the  defendant  had  left  the  Province  after 
judgment  was  rendered  s^inst  him,  and  had  no  domicile  therein,  that  the 
writ  of  attachment  issued  should  nevertheless  be  served  upon  him.  Hogan 
V.  Gordon  d  The  Bank  of  Montreal,  10  L.  C.  B.  21,  B.  G.  1859. 
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616«  The  effect  of  seizure  by  garnishment  is  to  place 
the  effects  and  debts  of  which  the  garnishee  is  debtor,  under 
judicial  control,  and  to  sequestrate  in  his  hands  all  corpo- 
real things,  in  the  same  manner  as  if  he  had  been  specially 
appointed  guardian.    Pothier,  Froc.  177. 

1.  Service  of  a  mine  arrH^  on  defendant  and  gamiBhee  does  not  operate 
a  transfer  of  the  debt  dne  by  the  latter  to  the  former,  and  a  writ  of  at- 
tachment onder  the  Insolvent  Act  of  1876  sued  oat  and  retomed  prior  to 
any  judgment  on  the  Mine  orrH  being  rendeced,  vests  said  debt  in  the 
assignee  abeolntely.  Mwnan  dit  Lapierre  v.  Tesaier,  23  L.  C.  J.  214,  9  B. 
L.  693.  8.  C.  1879. 

2.  Imprisonment  cannot  be  ordered  against  a  garnishee  who  having 
declared  that  he  owed  nothing  to  defendant,  was  condemned  on  contesta- 
tion of  his  declaration  to  return  a  piano  which  he  had  bought  of  defen- 
dant to  defraud  the  latter's  creditors  or  to  pay  the  amount  of  plaintiff's 
claim.    Eacine  v.  Kane,  2  Q.  B.  B.  346,  Q.  B.  1882. 

617.  The  garnishee  is  bound  to  make  his  declaration  in 
the  office  of  the  prothonotary  of  the  court  which  issued  the 
writ,  before  such  prothonotary,  who  is  authorized  to  ad- 
minister to  him  the  necessary  oath. 

Nevertheless,  if  the  garnishee  resides  in  another  district 
than  the  one  in  which  the  writ  of  seizure  by  garnishment 
has  issued,  he  may,  on  or  before  the  day  fixed  for  the  return 
of  the  writ,  make  his  declaration  before  the  judge  or  the 
prothonotary  of  the  district  where  he  resides,  and  such  pro- 
thonotary is  bound  to  transmit  the  same  to  the  court  where 
the  suit  is  pending. 

When  a  seizure  by  garnishment  is  made  in  the  hands  of 
a  corporation,  the  declaration  is  made  by  an  attorney 
authorized  in  the  same  manner  as  for  answering  interroga- 
tories upon  articulated  facts,  as  provided  in  article  224.  G. 
8.  L.  C.  c.  83,  s.  186,  §  3  ;  s.  187;  0.  P.  C.  671. 

1.  An  advocate  or  attorney,  being  garnishee  in  a  case,  cannot  refuse  to 
declare  what  money  or  effects  he  has  in  his  hands  belonging  to  the  defen- 
dant, his  client,  on  the  ground  that  his  doing  so  would  be  a  betrayal  of 
professional  confidence.  McKenxie  et  aL,  v.  McKemie  dt  McKenzie  et  al.,  9 
L.  C.  J.  87,  B.  C.  1864. 
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2.  An  answer  of  a  tien  iaisi  must  be  pontiye  *'  I  do  owe  "  or  "  I  shall 
owe  **  at  a  time  certain,  not  **  I  may  owe."  Therefore,  where  it  was 
awom  that  the  debt  of  a  tiers  saUi  depended  upon  a  contingency  he  was 
discharged.    Arnold  v.  Uppington  etal.fS  Bev.  de  L^.  847,  E.  B.  1821. 

ttl8.  The  garnishee's  declaration  mnst  be  made  on  the 
day  appointed  by  the  writ,  or  on  the  next  following  juridi- 
cal day.  It  may  be  made  at  any  time  before  the  rettim 
day,  at  the  prothonotary's  office  from  which  the  writ  issued, 
but  in  such  case  it  cannot  be  received  unless  it  is  accom- 
panied with  a  bailifiTs  return,  certifying  that  previous 
notice  of  at  least  twenty-four  hours  has  been  given  to  the 
plaintiff  of  the  garnishee's  intention  to  make  his  declara- 
tion before  the  return  of  the  writ.    Ibid.  s.  188  §  2. 

1.  Where  the  garnishee  makes  his  declaration  before  the  retom  day 
mentioned  in  the  writ,  a  bailiff^s  certificate  must  be  prodnced  showing 
that  notice  has  been  given  to  the  plaintiff  or  his  attorney,  at  least  twenty- 
four  hours  previously,  that  he  intended  to  make  his  declaration  before 
the  return  of  the  writ,  and  a  declaration  made  without  such  notice  will 
be  rejected  on  motion.  VersailUi  v.  Bailey  db  Kerthaw  et  al.t  8  L.  C.  J. 
315,  S.  C.  1864. 

619.  The  garnishee  must  declare  in  what  he  was  in- 
debted at  the  time  of  the  service  of  the  writ  upon  him,  in 
what  he  has  become  indebted  since  that  time,  the  cause  of 
debt,  and  any  other  seizures  made  in  his  hands. 

If  the  debt  is  not  yet  payable,  he  must  declare  when  it 
will  be. 

If  his  indebtedness  is  conditional  or  suspended  by  any 
hindrance,  he  must  also  declare  it. 

He  must  furnish  a  detailed  list  of  the  moveable  effects  in 
his  possession  belonging  to  the  debtor  and  declare  by  what 
title  he  holds  them. 

[The  judgment  creditor  has  a  right  to  be  present  when 
the  garnishee  makes  his  declaration,  and  to  put  him  any 
questions  tending  to  prove  any  obligation  of  the  garnishee 
towards  the  judgment  debtor,  saving  all  objections,  which  a 
judge,  if  present,  may  decide  at  once,  or  which,  otherwise* 
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the  prothonotary  mast  note  down  for  subsequent  decision 
thereon  by  the  Court.  Pothier,  Proc.  176  ;  Gen.  475  ;  C. 
P.  C.  678-4,  678 ;  2  L.  C.  J.  167. 

1.  A  aeizore  by  gamiBhment  extends  to  a  debt  which  did  not  exist  in 
favoor  of  defendant  at  the  time  of  the  seiznre,  bat  which  becomes  due 
befoxe  the  garnishee  makes  his  declaration,  owing  to  a  liability  arising 
after  the  service  of  the  seizure.  MoUon^B  Bank  v.  LionaU  et  qucd.,  27  L. 
a  J.  40 ;  5  L.  N.  252,  2  Q.  B.  B.  176,  Q.  B.  1881.  See  8  L.  N.  116,  24  L. 
G.  J.  176,  for  Judgment  in  Review,  1880. 

2.  A  garnishee  is  bound  to  answer  questions  touching  the  terms  of 
defendant's  engagement  and  to  furnish  the  dates  of  paynaent,  etc.,  al- 
though he  claim  that  wages  not  due  cannot  be  seized.  Shaw  v.  Bateman 
4s  Bogen,  7  L.  N.  368,  C.  C.  1884. 

3.  Where  a  garnishee  made  a  declaration  to  the  effect  that  he  had  given 
to  the  defendant  three  negotiable  promissory  notes  which  were  not  due 
yet,  but  the  interest  upon  which  had  been  demanded  from  him  by  a  third 
party — Held,  that  no  judgment  could  be  rendered  against  the  garnishee 
upon  such  a  declaration.  La  Banque  du  Peuple  v.  Martin,  1  L.  C.  B.  107, 
8.  C.  1850. 

4.  A  tiers  sain  with  whoip  a  defendant  had  deposited  promissory  notes 
in  his  favour  was  ordered  ta  deliver  up  the  notes  into  the  hands  of  the 
prothonotary  of  the  court.  McKay  et  al,  v.  Demers  dt  FatUeux,  11  L.  G.  B. 
284.  S.  C.  1861. 

5.  Where  in  the  declaration  of  the  garnishees,  they  referred  to  certain 
written  documents,  they  were  required  to  furnish  such  documents  at  their 
own  expense  as  exhibits  in  support  of  the  declaration.  Forty th  v.  The 
Canada  BapHtt  Missionary  Society  dt  Leeming  et  al.,  2  L.  G.  J.  167, 
8.  0. 1858. 

6.  A  garnishee  summoned  to  declare  what  he  owes  to  a  defendant  who 
is  styled  a  universal  residuary  legatee,  must  declare  what  he  owes  to  such 
defendant  personally  and  as  such  legatee. 

The  court  at  the  final  hearing  of  a  contestation  of  a  declaration  may 
revise  a  ruling  which  maintained  a  garnishee's  objection  to  declare  what 
he  owes  personally  to  a  legatee.  Hudon  v.  Bivard,  24  L.  C.  J.  268, 3  L.  N. 
414,  Q.  B.  1879. 

620«  The  garnishee  is  entitled  to  his  travelling  expenses, 
which  must  be  taxed  by  the  judge  or  by  the  prothonotary 
vrho  receives  his  declaration,  and  he  may  retain  the  amount 
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thereof  out  of  the  sums  in  which  he  is  indebted ;  and,  if  he 
owes  nothing,  such  taxation  may  be  enforced  against  the 
party  suing  out  the  writ,  by  an  execution  emanating  from 
the  court  from  which  the  writ  issued. 

1.  Where  the  plaintiff  sned  the  defendant  lor  the  amount  of  his  tax- 
ation as  garnishee  in  a  case — Held,  that  the  amount  allowed  hy  way  of 
taxation  of  a  garnishee  is  recoverable  by  suit  at  law,  but  only  after  being 
demanded.  Plaiite  v.  Parke,  16  L.  0.  B.  162,  G.  C. ;  Brunelle  v.  San^tton, 
U  L.  C.  R.  12,  C.  C.  1863. 

8ee  authorities  under  Art.  281  ante. 

621.  If  the  declaration  of  the  garnishee  is  not  contested, 
and  he  has  not  declared  that  any  other  seizure  has  been 
made  in  his  hands,  the  court  upon  an  inscription  for  judg- 
ment, orders  him  to  pay  to  the  plaintiff,  on  account  or  to 
the  extent  of  his  debt,  the  moneys  seized,  according  to  their 
sufficiency. 

This  judgment  must  be  served,  and  the  delay  for  execut- 
ing it  dates  only  from  the  day  of  such  service.     1  Fig.  658. 

623*  If  there  are  several  seizures  at  the  suit  of  different 
creditors  in  the  hands  of  the  same  garnishee,  each  seizure 
has  a  preference  over  the  subsequent  seizures,  according  to 
the  date  of  its  service  upon  the  garnishee,  except  in  cases  of 
privilege,  unless  the  insolvency  of  the  common  debtor  is 
alleged,  in  which  case  proceedings  must  be  taken  upon  the 
first  seizure  to  call  in  the  creditors,  in  the  manner  provided 
in  article  603,  and  the  garnishees,  in  such  case,  are  con- 
demned to  pay  into  court  the  amounts  they  acknowledge 
to  owe. 

Pothier,  Proc.  179 ;  Gen.  477,  479,  480,  1  Pig.  659. 

1.  Where  a  creditor  intervened  and  asked  that  the  moneys  due  by  the 
garnishee  should  be  paid  into  court  to  be  distributed,  but  before  the 
allowance  of  the  intervention  judgment  was  rendered  maintaining  the 
attachment  and  ordering  payment,  judgment  went  against  the  intervening 
party  in  accordance  with  Ma»$on  v.  Choall,  6  L.  0.  B.  169,  S.  G.  1856 ; 
Chapman  v.  Clark  it  The  Unity  Life  Ass,,  8  L.  G.  J.  169, 6.  G.  1859. 
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8.  The  exislanoe  of  a  previotui  ioUie  arrH  in  the  hands  of  the  detendente 
ae  gamieheeB  does  not  prerent  the  plaintiff  (defendant  in  previons  rait), 
from  aeizing  moneyB  due  to  defendants  in  the  hands  of  other  garnishees. 
Jfotfftay  v.  Bmuth  dt  The  Bank  ofMoninal,  1  Legal  News  161,  8.  0. 1878 : 
Oonflzmed  in  review,  1  Legal  News  960,  83  L.  O.  J.  88 ;  Cadieux  v.  Cana. 
Mnhud  Fire  Ifif.  Co,,  1  Legal  News,  840. 


If  the  moneys  or  other  things  due  by  the  garnishee 
are  only  payable  at  a  fatnre  time,  he  may  be  condemned  to 
pay  them  when  such  time  arrives,  and  if  they  are  due 
under  conditions  which  are  not  yet  fulfilled. 

1.  The  delay  stipulated  in  favour  of  Hen  eaitit  that  they  shonld  not  he 
held  to  pay  what  they  owed  until  after  six  months'  notice  had  heen  given, 
oould  not  affect  the  ri^ts  of  the  creditors  who  were  entitled  under  their 
judgment  to  attach  aU  the  debts  and  property  of  their  debtor,  however 
held  or  in  whatever  manner  due.  Froet  et  al,  v.  Cameron  &  Cray  et  a/.,  8 
R.  L.  467,  Q.  B.  1880. 

624.  Garnishees  who  do  not  make  their  declaration  in 
the  manner  hereinabove  prescribed  are  condemned  as 
personal  debtors  of  the  seizing  party,  to  the  payment  of 
his  claim. 

They  may,  however,  obtain  leave  to  make  their  declara- 
tion at  any  time,  even  after  judgment,  upon  payment  of  all 
costs  incurred  upon  the  seizure.  G.  S.  L.  G.  c.  88,  s.  187, 
§  2,  B.  188 ;  Pothier  Proc.  176 ;  G.  P.  G.  677 ;  TatOiades  v. 
Talon  d  Fahre,  1  L.  G.  R.  140. 

1.  A  garnishee  who  has  been  condemned  under  an  erroneous  declara- 
tion by  him  made,  may  be  relieved  from  the  judgment,  and  may  be  per- 
mitted to  make  a  new  declaration  by  paying  the  costs  incurred  on  the 
first  one.    Athinaon  v.  Walker  db  SineenneM,  14  L.  G.  J.  60,  8.  G.  1869. 

9.  The  garnishees  made  a  declaration  by  their  secretary-treasurer  that 
they  owed  the  defendant  114164.80.  They  subsequently  aUeged  error  in 
sniih  deolaration  and  made  application  to  be  allowed  to  make  a  new 
dsolaration,  alleging  that,  at  the  time  of  the  seizure,  they  owed  defendant 
noilimig — Heldt  admissible  for  them  to  make  a  new  deolaration  on  pay- 
ment of  ooetB  oooasioned  by  the  aUeged  error,  and  that  any  new  declara- 
tion eould  be  oonteeted  like  the  original  one.  Richard  et  al,  v.  Fich^iib 
La  8oeUU  Canadiemu  France  de  ComtructUm,  30  L.  0.  J.  290,  S.  G.  1876. 
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3.  The  garnishee  who  has  not  made  his  deolaration  within  the  delay 
prescribed  by  the  oode,  may,  nevertheless,  make  it  at  any  time,  even 
after  judgment,  on  paying  the  oosts  occasioned  to  the  plaintiff  by  his 
negligence,  and  notwithstanding  624  C.  G.  P.,  he  cannot  be  held  for  all 
costs  of  the  attachment,  bat  only  those  thus  incorred.  Beaudoin  v. 
Ducharme  dEr  BeUefleur,  20  L.  G.  J.  228,  8  B.  L.  668,  G.  G.  1876;  Coveney  v. 
MuUint,  6  Q.  L.  B.  178,  G.  G.  1880. 

4.  A  garnishee  may  be  permitted  to  make  his  declaration  as  snch,  after 
judgment  rendered  against  him  by  default,  and  even  after  execution  has 
issued  to  levy  the  amount  of  such  judgment-  Andrewa  v.  BoberUoiij  1  L. 
C.  B.  140,  S.  C.  1851 ;  R(nf  v.  Scott,  8  L.  C.  B.  80,  S.  G.  1852. 

625«  The  judgment  rendered  upon  a  garnishee's  declara- 
tion of  indebtedness  is  equivalent  to  a  judicial  assignment 
to  the  seizing  creditor  of  the  judgment  debtor's  title  of  debt, 
and  effects  subrogation.    6  L.  G.  B.  170-1. 

1.  A  creditor  cannot  recover  against  his  debtor,  if  the  latter  have  been 
condemned  as  garnishee  in  another  case  in  which  the  creditor  is  defen- 
dant, and  that  more  especially  when  he  has  commenced  to  satisfy  the 
judgment  rendered  against  him  as  such  garnishee.  Parent  v.  Talbot,  14 
L.  G.  B.  127,  C.  C.  1868. 

2.  The  service  of  a  petition  by  a  party  not  in  the  cause  on  the  attorneys 
of  the  plaintiff,  who  obtained  the  judgment  condemning  the  garnishee  to 
pay  plaintiff  a  certain  sum  of  money,  asking  for  a  special  order  to  prevent 
the  garnishee  paying  over  the  amount,  is  bad.  Booth  v.  Lacmix  et  at., 
d;  RoHaiid  dk  Duprey,  21  L.  G.  J.  307, 1  Legal  News,  212,  S.  G. 

8.  Judgment  on  the  declaration  of  a  garnishee  operates-  a  judicial 
assignment  to  the  plaintiff,  and  an  opposition  subsequently  filed  by 
another  creditor  alleging  the  defendant's  insolvency  as  of  date  of  opposi- 
tion, and  asking  that  the  monies  be  paid  into  court  is  insufficient,  and 
will  be  rejected  on  motion.  Taylor  et  al.  v.  Brovm  db  Audenried,  7  L.  N. 
62,  S.  G.  1884. 

4.  Plaintiff  obtained  judgment  against  defendant,  who  subsequently 
filed  a  petition  in  revocation  of  the  judgment,  which  was  dismissed, 
whereupon  plaintiff  issued  a  seizure  by  garnishment.  Shortly  after  the 
seizure,  defendant  having  inscribed  in  review  of  the  judgment  <^iamiaging 
his  petition,  prayed  that  he  might  be  permitted  to  deposit  the  amount  of 
the  original  judgment,  interest  and  costs,  together  with  an  additional  sum 
for  costs  of  the  seizure,  the  whole  to  abide  the  decision  of  the  oourt  in 
review,  and  that  upon  his  so  doing  the  seizure  should  be  annuUed. 
Prayer  granted.  Lebourveau  v.  Beard  dt  The  Batik  of  Montreal  et  ol.,  & 
L.  N.  885,  S.  G.  1882. 
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626*  The  seizing  party  must  declare  within  eight  days 
whether  he  intends  contesting  the  garnishee's  declaration, 
unless  a  further  delay  be  granted  to  him  by  the  court  or 
judge,  and  he  must  at  the  same  time  file  his  grounds  of  con- 
testation, after  serring  them  upon  the  garnishee,  and  noti- 
fying the  latter  to  answer  the  same  within  the  same  delay 
as  is  allowed  for  answering  exceptions  and  pleas. 

He  cannot,  however,  forfeit  his  right  to  contest  without 
an  order  of  the  court  to  that  effect.    98th  Bule  of  P. 

1.  A  oontestatioii  by  the  plaintiff  of  the  deol&ration  of  the  garnishee  on 
an  attadhmemt  after  jadgment  will  be  rejected  if  not  made  within  eight 
days.    Moion  it  al,  v.  Ta$»^  et  al,  db  TobmJ,  6  L.  C.  B.  71,  8.  C.  1866. 

2.  Where  the  plaintiff  after  the  expiration  of  eight  days  allowed  to 
oottteet  the  declaration  of  the  tiers  sain  made  motion  that  the  tiers  saisi 
be  ordered  to  make  a  new  declaration — Heldy  to  be  too  late,  and  dismissed 
with  costs.  Warner  y.  Blanchard  dt  The  Mayor  et  al.,  2  L.  G.  J.  73,  8.  C. 
1857. 

8.  According  to  the  9Sth  rale  of  practice  a  contestation  of  the  declara- 
tion of  the  garnishee  cannot  be  filed  after  eight  days  from  the  mn-iring  of 
the  declaration.    Bruneau  y.  Charlehois,  8  L.  G.  J.  56,  Q.  B.  1857. 

4.  When  the  seizing  creditor  has  aUowed  the  eight  days  to  elapse  with- 
out contesting,  he  cannot  afterwards  do  so  without  leave  of  court.  Astle 
y.  Andrews  et  aL,  A  The  Qtuhee  Bank,  9  Q.  L.  B.  144,  8.  G.  1888. 

5.  Held,  that  possession  taken  by  the  plaintiff  of  the  debtor's  property 
in  the  hands  of  the  garnishee  was  a  matter  which  should  be  brought  into 
discussion  by  the  contestation  of  the  garnishee's  declaration,  and  as  that 
possession  was  in  fraud  of  the  creditors,  the  plaintiff  was  liable  to  pay  to 
the  creditors  the  full  value  of  the  property.  Montgomery  v.  Price,  8  B.  L. 
458,  K.  B.  1830. 

697*  In  other  respects,  contestations  of  garnishees'  de- 
clarations are  subject  to  the  same  rules  as  those  of  ordinary 
suits. 


L  Where  exception  to  the  form  was  filed  against  a  writ  of  attachment 
on  the  ground  that  it  had  been  returned  the  day  after  the  return  day,  and 
motion  was  made  to  reject  the  exception — Held,  that  the  attachment  after 
judgment  was  in  the  nature  of  an  execution  and  could  not  be  attached  in 
Uiat  way.  MoUon  t.  Btmm^hs  dt  The  Bank  of  MonirecU,  8  L.  C.  J.  98,  8. 
C.  1858. 
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2.  And  where  the  defandant  sahMquently  moTed  to  qiiMh  the  tM&e 
writ  of  attachment — Held,  that  the  irregolaritieB  complained  of  could  not 
be  tried  by  motion,  whidh  was  aooondingly  dismissed.  Ibid.  8  L.  C.  JT.  9f , 
S.C. 

8.  A  defendant  may  contest  an  attachment  after  judgment  as  an  action* 
without  affidavit.  0*Neil  t.  PaMaine  A  FiXim.  1  Q.  L.  B.  MS,  8.  C. 
1876. 

4.  The  court  cannot  look  into  accoonts  between  the  garnishee  and  a 
party  not  in  the  record  in  order  to  determine  what  may  be  dne  by  the 
garnishee  to  the  defendant.  Irtlamd  v.  Oregaqf  db  Millst  3  L.  C.  L.  J.  182, 
S.  C.  1866. 

5.  Defendant  is  not  entitled  to  take  advantage  of  an  irregularity  in  the 
writ  affecting  the  validity  of  the  summons  of  the  garnishee,  but  of  which 
the  latter  does  not  complain.  Mol9<m*$  Bank  v.  Lionait  e$  qual. ;  S7  L.  G. 
J.  40 ;  2  Q.  B.  B.  176 ;  Q.  B.  1881. 

6.  A  garnishee  is  not  a  party  to  the  suit  until  his  declaration  is 
contested.    Bachand  v.  Biffon,  2  L.  N.  824,  8.  C.  1879. 

7.  Moneys  in  the  hands  of  government  and  due  to  a  contractor  cannot 
be  seized.  A  seianre  after  judgment  may  be  contested  by  means  of  an 
opposition  to  annul,  when  the  objections  raised  require  the  adduction  of 
evidence.  A  plaintiff  who  has  granted  a  delay  to  his  debtor,  cannot  issue 
a  seizure  before  such  delay  expires.  Oingnu  v.  VeHna,  6  Q.  L.  B.  287, 
0.  C.  1879. 

8.  The  contestation  of  a  garnishee's  declaration  forms  a  separate  issue 
from  that  upon  which  the  executed  judgment  was  rendered ;  and  if  such 
contestation  asks  that  the  garnishee  be  condemned  to  pay  an  amount 
composed  of  principal,  interest  and  costs  exceeding  the  jurisdiction  of  the 
circuit  court,  it  should  be  sent  before  the  superior  oourt.  Wright  v.  The 
Corporation  of  SUmeham,  7  Q.  L.  B.  188,  8.  0. 1881. 

9.  The  contestation  of  a  garnishee's  declaration  must  be  proved  like 
the  contents  of  a  declaration  in  an  ordinary  suit.  Mathew$on  v.  Cadieux, 
8  L.  N.  110,  25  L.  C.  J.  255.  Q.  B.  1880. 

629*  Besides  the  things  enumerated  in  articles  657  and 
668,  the  following  are  also  exempt  from  seizure  : 

Pay  and  pensions  of  persons  belonging  to  the  Army  or  to 
the  Navy ; 

Salaries  of  public  officers  ; 

Contingent  emoluments  and  fees  due  to  ecclesiastics  and 
ministers  of  worship,  by  reason  of  their  actual  services,  and 
the  income  of  their  clerical  endowment. 
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[The  salary  of  school  teachers.] 
Pothier,  Proc.  186-7  ;  C.  P.  C.  580. 

38  Vict.  c.  12  (Que.) : 

1.  In  f  ntnre,  the  salaries  due  and  to  become  due  of  all  public  servants 
or  employees,  in  the  Province  of  Qnebeo,  shall  be  liable  to  seiznre  in  the 
proportions  hereinafter  set  forth,  for  any  debt  incorred  subsequently  to 
the  coming  into  force  of  this  Act,  notwithstanding  any  provision  to  the 
contrary  contained  in  articles  558  and  628  of  the  code  of  civil  procedure 
of  Lower  Canada. 

2.  The  portions  of  such  salaries  liable  to  seizure  shall  be : 

(1)  A  fifth  of  every  monthly  salary,  not  exceeding  one  thousand  dollars 
per  annum ;  "^ 

(2)  A  fourth  of  every  monthly  salary  exceeding  one  thousand  dollars 
but  not  exceeding  two  thousand  dollars  per  annum ;    < 

(3)  A  third  of  every  monthly  salary ,,  exceeding  two  thousand  dollars 
per  annum. 

ft 

3.  The  seizure  of  each  such  portion  of  the  said  salaries  shall  be  made 
and  adjudicated  upon  in  the  manner  usual  in  relation  to  attachments  by 
garnishment  after  judgment,  before  any  competent  court. 

4.  A  copy  of  the  writ  of  attachment  shall  be  served  upon  and  left  with 
the  head  or  deputy-head  of  the  department  or  office,  in  which  the  public 
servant  or  employee,  defendant,  is  employed  and  paid. 

The  bailiff  or  seizing  officer  must  endorse  on  such  copy  a  declaration  of 
the  day  of  service  and  affix  his  signature  at  the  foot  of  such  declaration. 

5.  The  head  or  deputy -head  of  the  department  or  office,  in  which  the 
salary  attached  by  garnishment  is  paid,  in  lieu  of  making  a  declaration 
under  oath,  shall  make  a  report  to  the  court  under  his  signature,  estab- 
lishing the  amount  of  the  salary  due  at  the  time  of  the  service  of  the 
writ  of  attachment  and  the  amount  of  the  salary  to  become  due  each 
month,  if  such  servant  or  employee  continues  his  employment  under  the 
eame  conditions. 

6.  Notwithstanding  what  precedes,  it  shall  be  lawful  for  any  creditor  of 
any  public  servant  or  employee  before  entering  an  action  or  issuing  a  writ 
of  attachment  by  garnishment,  to  produce  a  sworn  statement  of  his  debt 
or  a  copy  of  judgment,  at  the  office  or  department  in  which  such  public 
servant  or  employee  receives  his  salary. 

If  such  public  servant  or  employee  acknowledges  himself  to  be  indebted 
in  the  sum-  demanded,  and,  in  writing,  authorizes  the  payment  thereof 
out  of  the  portion  of  his  salary  liable  to  seizure,  the  head  or  deputy-head 
of  such  office  or  department  shall  pay  the  creditor  according  to  the  autho- 
rization, at  each  period  of  payment  of  salaries. 

24  P.  0.  0.  P. 
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If  several  oreditora  present  themselYeB  at  the  same  time,  they  shall  be 
paid  ooncorrently,  in  proportion  to  their  claims. 

7.  Nothing  in  the  preceding  section  shaU  have  the  effect  of  preventing 
the  attachment  by  garnishment  of  the  part  of  the  salary  liable  to  seizure 
under  section  one  of  this  Act ;  and  in  the  event  of  snch  attachment,  the 
authorization  given  under  the  preceding  section  shall  become  null  and  of 
no.  effect. 

44-45  Vict.  c.  18,  (Que.) : 

1.  Hereafter,  wages  due  to  labourers  shall  be  liable  to  seizure  only  for  a 
proportion  not  exceeding  one-half. 

2.  The  word  "  labourer  "  shall  apply  only  to  those  who  work  and  are 
paid  by  the  day,  by  the  week,  or  month.    (Operaritu), 

1.  An  attachment  by  garnishment  of  moneys  in  the  hands  of  the  reve- 
nue inspector  belonging  to  the  defendant  as  an  informer  under  the  revenue 
laws  was  dismissed.  Leclere  v.  Caron  db  Lemoinet  8  L.  C.  B.  287,  0.  G. 
1858. 

2.  Money  in  the  hands  of  the  officers  of  the  Admiralty  cannot  be  at- 
tached.   Perrault  v.  McCarthy,  8  Bev.  de  L^g.  806,  E.  B.  1816. 

8.  Under  a  judgment  against  a  defendant  it  was  sought  to  attach  a  pen- 
sion granted  to  her  as  widow  of  a  pilot,  from  what  is  known  as  the 
*'  Decayed  Pilots*  Fund  " — Heldt  to  be  exempt.  Lelievre  et  al,  ▼.  BotUor- 
geon  A  The  Trinity  House,  8  L.  0.  B.  420,  C.  G.  1858. 

4.  Moneys  payable  on  account  of  a  contract  pending  with  the  War 
Department  for  erection  of  fortiAoations  in  this  province  are  not  liable  to 
attachment.  Fittt  v.  Piton  et  al.  dt  H,  M.  Secretary  of  State  for  the  War 
Department  et  al,  18  L.  G.  J.  165,  S.  G.  1869,  A  12  L.  G.  J.  289,  S.  C.  1868. 

5.  No  attachment  in  the  hands  of  the  Secretary  of  War  will  lie  under 
any  circumstances.     Ibid. 

6.  Pensions  granted  to  infirm  pilots  under  45  Geo.  8,  cap.  12,  ss.  11  and 
12  Vict.  cap.  114,  s.  61,  are  not  seizable.  Shato  v.  Bourget  dt  The  Corporation 
of  FiloU,  4  Q.  L.  B.  181,  G.  G.  1878. 

7.  The  salary  of  an  officer  of  the  Inland  Bevenue  cannot  be  seized  in 
the  hands  of  the  collector  of  Inland  Bevenue  having  an  office  in  the  Gity 
of  Montreal,  because  he  is  not  the  head  or  the  deputy-head  of  depestment 
but  a  mere  employee  himself.  Evans  et  al.  v.  Hudon  dt  Browne,  22  L.  G.  J. 
268,  S.  C.  1877. 

8.  The  exemption  from  seizure  of  the  salaries  of  public  employees  is  a 
matter  of  public  order,  and  the  Legislature  of  the  Province  of  Quebec  has 
not  the  power  to  declare  the  salaries  of  employees  of  the  Federal  govern- 
ment seizable.    JUd.,  Crhier  v.  De  Qrandpr/,  5  L.  N.  48,  G.  G.  1881. 
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9.  The  salary  of  achool  teachen  remains  nnseizable  notwithstanding 
38  Vict.  cap.  12,  (Que.).  Lov^  y.  Campbell  d  The  Prote$tafU  Board  of  School 
KJommunonen,  7  L.  N.  397,  M.  L.  B.,  1  8.  C.  77, 8.  C.  1884  ;  Lafricain  v. 
Vilieneme,  4  L.  N.  546,  8.  G.  1881. 

10.  The  salary  of  a  government  employee  is  not  seizable  unless  under 
some  special  statnte.  A  government  employee  paid  by  the  day,  is  not 
one  of  the  employees  whose  salaries  may  be  seized  under  88  Vict.  cap.  12, 
(Que.).    Lepine  v.  OatUhier,  5  Q.  L.  B.  217,  C.  C.  1877. 

11.  In  the  case  of  an  attachment  of  the  salary  of  a  public  officer  under 
83  Vict.  cap.  12,  (Que.),  there  being  no  one  upon  whom  an  order  binding  as 
a  judgment  can  be  made,  the  court  will  simply  declare  that  the  seizable 
part  of  defendant's  salary,  so  long  as  he  continues  to  be  employed  as  a 
public  officer,  may  be  paid  to  the  plaintiff  until  his  debt  is  discharged. 
Burke  v.  Colfer,  6  Q.  L.  B.  349,  8.  C.  1880. 

•29.  If  a  garnishee  declares  that  he  has  in  his  posses- 
sion moveable  effects,  the  judgment  orders  that  they  shall 
be  sold,  and  the  garnishee  is  bound  to  deliver  them  to  the 
officer  charged  with  selling  them. 

If  the  garnishee  has  in  his  hands  negotiable  paper  or 
titles  of  debt  payable  to  bearer,  he  may  be  condemned  to 
deposit  them  in  the  prothonotary's  office,  or  to  deliver  them 
to  a  person  named  by  the  court,  according  to  circumstances. 

1  Pig.  660,  11  L.  C.  R.  284. 

1.  A  plaintiff  cannot  by  motion  after  the  issue  of  a  writ  of  taisie  arrH 
ask  that  the  garnishee  be  ordered  to  pay  over  the  amount  attached  in 
deduction  of  his  claim  against  the  defendant.  Februyer  v.  Poirier  db 
Dteari,  7  L.  G.  J.  44,  8.  0.  1888. 

2.  Where  the  garnishees  made  a  declaration  that  the  defendant  had 
deposited  with  them  three  debentures  of  the  city  of  Hamilton,  etc.,  it  was 
ordered  that  the  garnishees  do  deposit  the  same  in  the  hands  of  the  pro- 
thonotary  within  fifteen  days  after  service  upon  them  of  the  judgment, 
to  abide  the  decision  of  the  court.  Perry  v.  Milne  db  The  Ontario  Bank  v. 
Milne,  6  L.  G.  J.  301,  8.  G.  1862. 

8.  When  a  plaintiff  who  has  obtained  judgment  against  a  garnishee 
neglects  or  refuses  to  enforce  payment  from  him,  the  defendant  will  be 
empowered  to  cause  the  issue  of  a  writ  of  execution  for  the  levy  of  the 
amount  due  by  the  garnishee,  which  amount  will  be  held  by  the  sheriff 
subject  to  the  order  of  the  court.  The  Quebec  Sank  ▼.  Stuart  et  cU.  dt  The 
Quebec  Fire  ABiurance  Co.,  14  L.  G.  B.  101,  8.  G.  1868. 
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4.  Where  moneyB  attadhed  by  a  writ  of  iaine  arrH  avantjugement  ha^e 
been  deposited  in  the  hands  of  the  prothonotary,  an  official  aesi^ee  has 
a  right  to  claim  them  as  Hen  oppotant,  in  which  case  the  plaintiff  has  only 
a  lien  for  costs  up  to  the  date  of  the  publication  of  the  attachment  in  in- 
solvency under  which  the  assignee  was  appointed.  Maefarlane  et  oLy. 
BeU  db  DaugaU  et  aL.dk  Bvm,  10  L.  G.  J.  96,  S.  G.  1865. 

5.  A  Hen  sain  who  refoses  to  deliver  np  articles  seised  in  his  possession 
is  goilty  of  contempt.  Fergmon  v.  Millar  dt  Hooker,  8  Bev.  de  L^.  305» 
K.  B.  1818. 

6.  Where  a  person  upon  whom  a  writ  of  attachment  en  main  Heree  had 
been  served,  declared  on  oath  that  he  had  nothing  in  his  possession 
belonging  to  the  defendant,  but  afterwards,  when  examined  as  a 
witness,  admitted  having  a  nomber  of  articles  of  value — Held,  that  he 
was  bound  to  give  a  detailed  statement  of  the  value  of  such  articles,  and 
must  be  condemned  as  the  personal  debtor  of  the  plaintiff  to  the  extent 
of  their  value.  Grant  et  al.  v.  Teasel  db  McShane,  17  L.  C.  J.  168,  8.  G. 
1878. 

680«  The  proceeds  of  the  sale  of  such  moveable  effects 
are  afterwards  distributed  in  the  same  manner  as  other 
moneys  levied  under  executions  against  moveables.  1 
Pig.  664. 

A81*  If  a  garnishee  declares  that  he  is  not  indebted,  and 
he  cannot  be  proved  to  be  so,  the  court  orders  him  to  be 
discharged  from  the  seizure,  and  condemns  the  seizing 
party  to  pay  the  costs. 

Pothier,  Proc.  176. 

SECTION  V. 

OF   BXEOUTION  UPON  IMMOVEABLES. 

* 

§  1.  Of  the  seizure  of  immoveables  in  execution. 

682*  The  seizure  of  immoveables  can  only  be  made 
against  the  judgment  debtor,  and  he  must  be,  or  be  reputed 
to  be,  in  possession  of  the  same,  animo^domini. 

No  seizure  can  be  made  of  immoveables  declared  by  the 
donor  or  testator  thereof,  or  by  law,  to  be  exempt  from 
seizure. 
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Gonstituted  rents  represeoting  seigniorial  dues  are  seized 
and  sold  with  the  formalities  prescribed  by  the  Act  27-28 
Vict.  c.  89. 

1.  The  railway  of  an  incorporated  company  may  be  seized  in  execution 
of  a  judgment,  or  sold  at  sheriff  sale.  The  Co,  of  Drummond  v.  The  South 
E,  R.  Co.  dt  The  South  E.  J8.  Co.  v.  The  Co.  of  Drunvnwnd,  24  L.  C.  J.  276, 
<).  B.  1879 ;  La  Banque  D*Hochelaga  ▼.  Montreal  P.  dt  B.  Ry.  Ca.,  4  L.  N. 
a82,  8.  C.  1881. 

2.  A  sheriff  acting  under  special  instructions  from  the  attorney  of  a 
seizing  creditor  and  without  malice,  seized  the  land  of  seyenJ  parties  not 
in  the  case.  Oppositions  were  filed,  and  maintained  with  costs  for  the 
payment  of  which  the  sheriff  was  held  responsible.  McDonald  v.  Taeh/, 
2  R.  C.  475,  8.  C.  R.  1872. 

3.  8ale  super  non  domino.  The  Contolidated  Bank  of  Canada  v.  The  Tow7i 
of  St.  Henri  et  al,,  6  L.  N.  231,  8.  C.  1881 ;  MeCorkill  v.  Knight^  8  Sup. 
Gt.  Bep.  283. 

4.  A  sale  made  by  an  assignee  under  the  Insolvent  Act  of  1875  of  a 
piece  of  land  which  the  insolvent  had  not  possessed  animo  domint,  will  be 
set  aside  upon  application  of  the  real  owner.  Shortii  v.  Luckerhoff  et  al,, 
11  B.  L.  537,  Q.  B.  1882. 

5.  The  seizure  of  *'  all  the  right,  title  and  interest "  of  the  defendant 
in  and  to  certain  real  property  described,  under  and  by  virtue  of  a  deed 
of  sale  of  which  a  full  description  is  given,  is  illegal  and  in  violation  of 
O.  C.  P.  682.  637,  638  and  648 ;  and  the  defendant  has  a  legal  interest  in 
pleading  such  illegality.  Carter  v.  MoUcn  dk  MoUcn^  27  L.  G.  J.  151, 
6  L.  N.  134,  8.  C.  1883. 

ttSS*  The  seizure  of  immoveables  can  only  be  made  in 
virtue  of  a  writ,  clothed  with  the  same  formalities  as  writs 
of  execution  against  moveables,  ordering  the  sheriff  to  seize 
the  immoveables  of  the  defendant  and  to  sell  them  in  satis- 
faction of  the  condemnation  pronounced  against  him  in 
principal  interest  and  costs. 

The  date  of  the  judgment  must  be  inserted  in  or  written 
and  certified  upon  the  writ,  under  the  signature  of  the  pro- 
thonotary. 

Exceptional  provisions  regulate  the  sale  of  immoveables 
for  the  payment  of  municipal  taxes  and  assessments.  25 
Geo.  III.  c.  %  s.  80 ;  C.  S.  L.  C.  c.  88,  ss.  189-140. 
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684.  [The  writ  is  addressed  to  the  sheriff  of  the  district 
in  which  the  immoyeables  belonging  to  the  judgment 
debtor  are  situated,  and  is  executed  by  the  sheriff  himself 
or  by  one  of  his  officers.]  C.  S.  L.  C.  c.  83,  s.  40 ;  12  L. 
C.  B.  408. 

685.  When  any  of  the  immoveables  to  be  seized  is  situ- 
ated at  more  than  nine  miles  from  the  place  where  the 
writ  of  execution  issues,  the  sheriff,  upon  the  written  de- 
mand of  the  creditor  or  of  his  attorney,  is  bound  to  employ 
for  making  the  seizure,  the  publications  and  the  adjudica- 
tion, such  bailiff  residing  in  the  locality  in  which  the 
immoveable  is  situate  as  the  creditor  indicates,  and  in  such 
case  the  sheriff  is  discharged  from  any  liability  resulting 
from  the  acts  of  such  bailiff,  and  the  seizing  creditor 
becomes  alone  responsible.  The  seizing  creditor,  in  order 
to  avoid  costs,  may  also  undertake  the  transmission  of  the 
documents  belonging  to  the  execution,  and  the  bailiff  is 
bound  to  return  them  to  him,  and  on  doing  so  is  discharged 
from  any  consequent  responsibility. 

The  other  provisions  of  article  555  apply  likewise  to  writs 
of  execution  against  immoveables.    27-28  Vict.  c.  89,  s.  12. 

• 

686.  When  an  immoveable  is  situated  partly  in  ihe  dis- 
trict in  which  the  judgment  was  rendered  and  partly  in 
another,  it  may  be  wholly  seized  in  execution,  in  the  same 
manner  as  if  it  were  wholly  in  the  district  in  which  the 
judgment  was  rendered. 

687*  Before  proceeding  to  seize  immoveables,  the  seizing 
officer  calls  upon  the  defendant  to  declare  and  specify  his 
immoveable  property,  except  the  case  of  immoveables  sur- 
rendered in  a  suit  and  the  cases  mentioned  in  article  641 ; 
and  upon  his  failure  so  to  declare  and  specify,  the  execut- 
ing officer  may  seize  the  property  in  possession  of  tho 
defendant,  at  the  risk  and  peril  of  the  latter.  G.  8.  L.  C. 
c.  85,  s.  6. 
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OSS.  The  seizure  of  immoveables  is  recorded  by  minutes, 
which  must  contain: 

1.  Mention  of  the  title  under  which  the  seizure  is  made ; 

2.  Mention  of  the  defendant  having  been  called  upon,  as 
required  by  the  preceding  article ; 

8.  A  description  of  the  immoveables  seized,  indicating 
the  city,  town,  village,  parish  or  township,  as  well  as  the 
street,  range  or  concession  in  which  they  are  situated,  and 
the  number  of  each  immoveable,  if  their  exists  an  official 
plan  of  the  locality ;  if  not,  it  must  mention  the  contermin- 
ous lands ; 

If  the  property  to  be  seized  consists  of  incorporeal  rights, 
such  as  rents,  leases,  or  other  >real  charges,  mention  must 
be  made  of  the  title  under  which  they  are  due,  with  a  des- 
cription as  above  mentioned,  of  the  real  property  charged 
with  the  same ; 

4.  Mention  that  the  minutes  are  made  in  duplicate,  and 
that  one  duplicate  thereof  has  been  delivered  to  the  judg- 
ment debtor,  either  personally  or  at  his  actual  or  legal 
domicile.  8  L.  C.  R.  299 ;  C.  S.  L.  C.  c.  87,  s.  74,  §  4 ; 
Pothier,  Proc.  190-1. 

42-48  Vict.  c.  24  (Que.) : 

In  the  registration  division  in  which  official  plans  and  books  of  refer- 
ence are  in  force,  aU  sherifTs  titles  respecting  real  estate  sitoated  within 
SQoh  divisions,  proeh  verbaux  of  seizures  of  the  said  properties,  advertise- 
ments, publications  and  notices  posted  np,  in  which  the  properties  seized 
and  sold  have  not  been  designated  by  the  numbers  shown  on  such  official 
plans  and  books  of  reference,  are  hereby  declared  valid  for  aU  legal  pur- 
poses whatsoever,  notwithstanding  any  law  to  the  contrary,  and  especially 
arts.  688,  648,  650  and  669  of  the  Code  of  Civil  Procedure,  and  every  law 
or  statute  amending  the  said  articles,  provided,  however,  that  a  notice 
indicating  the  official  numbers  of  the  properties  described  in  the  titles 
shall  have  been  given  within  six  months  from  the  passing  of  the  present 
Act  to  the  registrars  of  such  registration  divisions  by  the  sheriffs  or  any 
of  the  parties  interested. 

1.  In  the  absence  of  any  official  number  ^attaching  to  an  immoveable 
mention  must  be  made  in  the  proci$  verbal  of  seizure  of  the  conterminous 
lands,  and  the  omission  of  such  mention  renders  the  seizure  null.  Com- 
fart  V.  Bay,  25  L.  C.  J.  232,  S.  O.  B.  1880. 
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2.  The  omission  to  state  in  what  street  the  imidoYeahle  is  situated  is 
fatal.    Holland  in  re  v.  Dupuy  d^  Franey,  8  L.  N.  256,  8.  C.  1880. 

8.  Where  an  immoveable  sold  by  the  sherijGf  is  described  as  being  boon- 
ded  by  a  projected  street  which  proved  to  be  the  only  means  of  oommnni- 
oation  from  the  property  to  the  public  highway,  and  snch  street  is  found 
subsequently  to  have  no  legal  instance,  and  it  is  clear  the  purchaser  would 
not  have  bought  had  he  known  that  no  such  street  really  existed,  the  sale 
will  be  set  aside  on  petition  to  that  effect  by  the  purchaser. 

The  purchaser  has  a  right  under  the  circumstances  to  reoover  from  the 
parties  collocated  in  the  judgment  of  distribution  of  the  proceeds  of  said 
sale,  the  amounts  of  their  respective  collocations  with  interest.  Moat  v. 
Manan,  25  L.  G.  J.  218,  Q.  B.  1880. 

4.  In  consequence  of  a  clerical  error  committed  in  the  seizure  of  im- 
moveables by  the  sheriff,  a  petition  to  annul  the  sale  presented  by  the 
iaiti  was  granted  with  costs  against  the  sheriff.  Beaudry  v.  B4iymond,  14 
L.  a  J.  112,  S.  0. 1869. 

5.  In  the  case  of  the  seizure  of  real  estate  it  is  not  necessary  to  mention 
in  the  procH-verhal  and  notices,  the  contents  of  the  property  seized,  and  in 
the  case  submitted,  the  respondent  having  sold  the  real  estate  mentioned 
without  having  mentioned  its  contents,  could  not  urge  the  absence  there- 
of in  the  proc^-ver&a/.  Berthelot  v.  Ouy  etal,,B  L.  C.  B.  299,  &  2  li.  G.  J. 
166,  Q.  B.  1858. 

6.  It  is  not  necessary  that  ate  proea^erbal  of  seizure  of  immoveableB 
should  be  made  and  signed  on  the  place  where  the  immoveables  are  sitoa- 
ted,  but  it  may  be  legally  made  at  the  domicile  of  the  saiti*  SMcal  r. 
Vienne  A  Vienne.     8  B.  L.  528,  S.  G.  B.  1871. 

7.  The  absence  of  a  witness  to  the  seizure,  the  want  of  an  electi<m  of 
domicile  by  the  party  seizing  and  by  the  bailiff,  the  omission  to  state 
whether  the  sale  was  effected  before  or  after  twelve  o'clock,  and  that  de- 
mand of  payment  was  made  at  the  time  of  the  seizure,  were  not  held  suf- 
ficient to  invalidate  the  seizure.  Boyer  v.  Sloane  et  al,t  2  L.  G.  R.  58, 
8.  G.,  1852. 

089*  The  seizing  party's  domicile  is  elected  at  the 
sheriff*s  office,  without  its  being  necessary  to  elect  another 
or  to  mention  it  in  the  minates. 

<I40*  The  I'udgment  debtor,  as  well  as  his  seizing  credi- 
tor, may  cause  the  ground  rents  and  charges  upon  the  im. 
moveables  seized  to  be  mentioned  in  the  minutes ;  but  it  is 
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not  necessary  to  mention  rents  establisbed  in  redemption 
of  seigniorial  rights,  and  any  oppositions  filed  for  that  pur- 
pose cannot  retard  the  sale,  but  must  be  returned  by  the 
sheriff,  and  no  costs  can  be  obtained  thereon  by  the  oppo- 
sants.    G.  S.  L.  G.  c.  41,  ss.  54,  65 ;  c.  85,  s.  6,  §  2. 

641.  No  minutes  are  necessary  in  suits  instituted  by 
building  societies  for  bringing  to  sale  the  immoveables  sub- 
ject to  their  hypothec  or  right  of  pledge,  nor  in  the  case  of 
article  907.     C.  S.  L.  G.  c.  69,  s.  14,  §  2. 

642.  [When  the  sheriff  has  seized  an  immoveable  upon 
a  defendant,  he  cannot  seize  it  again  at  the  suit  of  another 
creditor,  or  of  the  same  creditor  for  another  debt,  as  long  as 
the  first  seizure  subsists ;  but  he  is  bound  to  note  any  sub- 
Bequent  writ  of  execution  as  an  opposition  for  payment  upon 
the  first  writ ;  and  in  such  case  the  first  seizure  cannot  be 
abandoned  nor  suspended,  except  in  consequence  of  opposi- 
tions applicable  as  well  to  the  seizing  creditor  as  to  those 
whose  writs  of  execution  have  been  noted  as  oppositions, 
or  with  their  consent,  or  by  an  order  of  a  judge.J  9  L.  G. 
B.  69,  466. 


1.  Where  a  writ  of  execntion  is  presented  to  the  sherifif  against  the 
earator  of  a  sabstitation,  while  the  goods  of  the  snbstitntion  are  under 
seiziize  on  a  previous  writ  against  the  institute,  the  sheriff  must  note 
this  second  writ  as  an  opposition  afin  de  cofuerver,  Wilson  v.  Leblane  (£ 
Dimtre  et  al,  v.  Leblane  et  aU,  16  L.  C.  J.  209,  8.  G.  B.  1872. 

2.  Where  two  ezeoutions  issue  at  the  suit  of  different  parties  against 
the  same  defendant,  different  proeH  verhaux  must  be  made  by  the  sheriff 
for  each  seizure,  and  he  cannot  unite  both  seizures  in  one  jprocit  verbal, 
Sandenan  ▼.  Bay  db  Ray,  8  L.  C.  J.  119,  8.  C.  1858;  PallUer  y.  Roy,  4  L. 
C.  J.  208,  9  L.  G.  B.  456,  Q.  B.  1859. 

8.  Arts.  642  and  648  do  not  apply  where  the  sheriff  has  no  longer  the 
writ  in  his  hands,  it  having  been  returned  into  court  accompanied  by  an 
opposition.  McLaren  v.  Drew  A  Drew,  2  L.  N.  888,  8.  G.  1879  ;  FuUer  v* 
Fletcher,  1  Q.  B.  B.  102,  4  L.  N.  96,  25  L.  C.  J.  98,  Q.  B.  1880. 

See  2  L.  N.  408,  and  8  L.  N.  18. 
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048«  [In  the  event  of  the  seizing  creditor  abandoning 
the  seizure,  or  receiving  payment  of  his  claim,  the  sheriff 
is  bound  to  continue  the  proceedings  in  the  name  of  the 
seizing  creditor  and  at  the  cost  of  the  judgment  creditors 
whose  writs  have  been  noted,  in  order  to  satisfy  the  claims 
specified  in  Aie  subsequent  writs  of  execution,  provided  the 
seizure  was  made  with  all  requisite  formalities.] 

1  L.  C.  R.  95 ;  Pothier,  Proc.  210 ;  1  Pig.  766. 

044*  From  the  moment  that  immoveables  have  been 
seized,  the  debtor  cannot,  on  pain  of  nullity,  alienate  them. 

The  alienation  avails,  however,  if  the  seizure  is  declared 
null,  or  if,  before  the  day  fixed  for  the  sale,  the  purchaser 
or  the  debtor  pays  into  the  hands  of  the  sheriff  a  sufficient 
sum  to  discharge  the  claims  of  the  creditor  in  whose  name 
the  seizure  was  effected,  as  well  as  the  claims  of  any  credit- 
ors whose  writs  of  execution  have  be^n  noted,  and  the 
amount  thus  deposited  is  forthwith  paid  by  the  sheriff  to 
the  creditors  entitled  to  it.  G.  S.  L.  G.  c.  47  ;  C.  P.  G. 
686-7. 

1.  The  seizore  of  real  estate  ftoes  not  prevent  the  effeotnal  enregifltra- 
tion  of  a  deed  executed  before  the  seizore.  Dorion  v.  HalU,  7  Q.  Ij.  B.  146, 
S.  C.  1881. 

2.  The  sale  by  the  judgment  debtor  of  the  effeoto  seized  to  a  party  in 
good  faith  is  assimilated  to  the  sale  of  things  stolen ;  and  the  seizing 
creditor  or  the  guardian  may  revendicate  them.  Franey  v.  Cottello,  12 
B.  L.  300,  G.  C.  1882. 

04S.  The  immoveables  seized  remain  in  possession  of 
the  judgment  debtor  until  the  adjudication. 

[But  if  the  sale  is  prevented  by  any  opposition,  the 
seizing  creditor  may,  according  to  circumstances,  and  in 
the  discretion  of  the  court,*  obtain  the  appointment  of  a 
sequestrator  to  receive  the  rents,  issues  and  profits  of  the 
immoveables.]  Ord.  1626,  art.  157 ;  1  Pig.  766  ;  C.  P.  G. 
686. 

See  48  Vict.  c.  20,  s.  4,  under  art.  1,  ante. 


•  *i 


or  the  jndge,"  48  Vict.  cap.  20,  s.  11,  (Qne.). 
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A  Judge  in  Chambers  may  name  a  sequestrator  to  an  immoveable 
under  seizure,  where  the  seizure  is  delayed  because  of  an  opposition. 
Morgan  v.  Lord  et  oZ.,  3  Q.  B.  B.  119,  Q.  B.  1882. 

646*  The  judgment  debtor  cannot,  nor  can  any  other 
person,  cut  timber  on  the  property  seized,  or  in  any  man- 
ner deteriorate  the  same,  on  pain  of  being  imprisoned  for  a 
term  not  exceeding  six  months,  under  a  rule  of  court  or  the 
order  of  a  judge  in  vacation.  G.  S.  L.  C.  c.  85,  s.  29  ;  G. 
P.  C.  688. 

In  making  an  abandonment,  the  defendant  reserved  buildings  erected 
by  him  on  the  property  after  plaintiff  got  his  mortgage.  This  reservation 
was  held  to  be  of  no  effect,  and  the  removal  by  defendant  of  the  buildings 
while  the  property  was  under  seizure  was  a  deterioration  within  G.  G.  P. 
646.    Gailioux  et  al,  v.  Bureau,  7  L.  N.  90,  Q.  B.  1884.    See  7  L.  N.  99. 

647*  The  sheriff  may,  before  seizing  immoveables,  exact 
from  the  party  who  places  the  writ  in  his  hands  the  sum  of 
four  dollars,  to  meet  the  first  expenses  of  the  advertisements 
hereinafter  required.    G.  S.  L.  G.  c.  85,  s.  6. 

§  2.  Of  advertisements. 

648*  The  sheriff  is  bound  to  advertise  in  the  Canada* 
Gazette,  in  the  French  and  English  languages,  three  separ- 
ate times  within  the  space  of  four  months^  from  the  date  of 
the  first  publication,  the  sale  of  immoveables  seized. 

The  advertisement  must  contain : 

1.  The  number  of  the  cause  and  the  nature  of  the  writ, 
whether ./Jeri/acio*  or  any  other; 

2  The  names  and  surname  of  the  plaintiff  in  the  suit,  or 
if  there  are  several  plaintiffs,  a  designation  of  the  first 
named  in  the  writ,  with  an  indication  that  there  are  others ; 

8.  The  names  and  surname  of  the  defendant  in  the  suit, 
or  if  there  are  several  defendants,  a  designation  of  the  one 
first  named  in  the  writ,  with  an  indication  that  there  are 
others  ; 

*  Now  *'  The  Quehec  Offioial  Gazette,  81  Vict.  cap.  18,  s.  4  (Que.), 
t  Now  two  months,  48-44  Vict.  cap.  26,  s.  1  (Que.). 
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If  the  plaintiff  or  defendant  is  acting  as  tutor  to  minors, 
it  is  sufficient  to  state  that  he  is  acting  as  tutor  to  the  minor 
children  of  the  deceased  person^  without  designating  the 
minors  by  name ; 

4.  A  designation  of  the  immoveables,  or  o{  the  rents,  as 
the  case  may  be,  as  inserted  in  the  minutes,  of  the  charges 
therein  mentioned,  and  of  those  also  which  the  seizing 
party  has  requested  in  writing  to  have  inserted,  and  men- 
tioning upon  which  of  the  defendants  the  property  is  seized. 

6.  The  time  and  place  at  which  the  immoveables  or  rents 
will  be  put  up  for  sale  and  adjudged  ; 

6.  The  date  at  which  the  writ  of  execution  is  returnable 
into  court. 

C.  S.  L.  C.  c.  86,  ss.  4-6,  §  2, 10,  11  &  Schedule  A ;  C. 
P.  C.  690-1-28.6. 

640.  The  advertisements  of  sheriff's  sales  must  be 
printed  consecutively  and  be  preceded  by  a  notice  accord- 
ing to  form  84  in  the  appendix  to  this  code,  or  any  other 
form  of  like  effect.    G.  S.  L.  G.  c.  85,  Schedule  A. 


FoBM  No.  84. 

In  connection  with  Article  649. 

Advertisement  of  Sheriff* s  sale. 

Public  notice  is  hereby  given,  that  the  undermentioned 
lands  and  tenements  have  been  seized  and  will  be  sold,-  at 
the  respective  times  and  places  mentioned  below.  All  per- 
sons having  claims  on  the  same  which  the  registrar  is  not 
bound  to  include  in  his  certificate  under  article  700  are 
hereby  required  to  make  them  known  according  to  law.  All 
oppositions  to  withdraw,  to  annul,  to  secure  charges,  or 
other  oppositions  to  the  sale,  except  in  cases  of  vendiUoni 
exponas,  are  required  to  be  filed  with  the  undersigned,  at 
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his  office,  previonsly  to  the  fifteen  days  next  preceding  the 
day  of  sale.  Oppositions  for  payment  may  be  filed  at  any 
time  within  six  days  next  after  the  return  of  the  writ. 


No. 


Fieri  Facias. 


A.  B.y  of  the  city  of  ,  in  the  county  of  ,  in 

the  district  of  ,  against  G.  D.,  of  ,  in  the 

comity  of  ,  in  the  district  of  (as  the  case  may  be), 

{insert  the  description  of  the  land  or  other  immoveable  pro- 
perty, the  parish,  seigniory  or  township,  and  the  county  and 
district  in  which  the  same  is  situate,)  in 

the  county,  etc.,  bounded,  etc.    To  be  sold,  at  ,  on 

the  day  of  ,  at  o'clock  in  the  (forenoon) ; 

the  said  writ  returnable  on  the  day  of  next. 


A.  B.,  Sheriflf. 


No. 
No. 


Venditioni  Exponas. 
Alias  fieri  facias. 


43-44  Vict.  c.  25,  (Que.)  : 

An  Act  to  provide  for  the  better  protection  of  hypothecary  creditors 
and  to  give  greater  publicity  to  the  seizure  and  sale  of  real  estate. 

1.  Every  registrar  shaU  keep  a  register  for  the  addresses  or  elections  of 
domicile  of  hypothecary  creditors. 

2.  Every  hypothecary  creditor  or  every  transfereCi  heir,  donee  or 
legatee  of  an  hypothecary  creditor,  shall  give  notice  to  the  registrar  of  the 
registration  division  wherein  the  immovables  hypothecated  are  situated, 
of  his  address  or  of  his  elected  domicile ;  and  if  he  afterwards  changes 
his  residence,  of  his  new  address. 

The  registrar  shall  enter  such  address  or  elected  domicile  in  the  register 
of  addresses,  and  shall  note  the  number  of  the  entry  of  the  same  in  the 
index  to  inmioveables,  in  the  page  or  space  allotted  for  the  lot  or  sub- 
division hypothecated  in  favor  of  the  person  giving  the  notice. 

8.  So  soon  as  the  sheriff  of  any  district  has  made  a  seizure  of  real 
estate,  he  shall  transmit  to  the  registrar  of  the  registration  division 
wherein  it  is  situated,  a  notice  thereof,  by  sending  him,  in  a  registered 
letter,  a  printed  copy  of  the  notice  prescribed  by  article  648  of  the  Code 
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of  Civil  Procedure  ;  and  the  registrar  shall,  on  the  receipt  of  each  notioe, 
deposit  the  same  of  record  in  his  office,  and  make  an  entry  in  his  index 
to  estates  or  in  the  margin  opposite  the  last  entry  in  his  books,  in  either 
case,  for  each  lot  or  piece  of  land  mentioned  in  such  notioe,  by  writing 
the  words,  "under  seiznre  No of  deposit." 

4.  On  the  receipt  of  snch  copy,  the  registrar  shall  send,  by  registered 
letter,  to  each  hypothecary  creditor  whose  name  appears  in  the  register 
of  addresses,  as  being  interested  in  snch  real  estate,  a  notice  informing 
him  that  the  same  is  under  seizure  by  the  sheriff,  and  of  the  place  when 
and  the  time  when  it  will  be  sold. 

5.  The  registrar  shall,  until  the  notice  of  seizure  is  cancelled,  mention 
it  in  all  certificates  demanded  of  him,  either  against  the  real  estate 
described  in  such  notice,  or  against  the  judgment  debtor,  upon  whom  the 
real  estate  was  seized. 

6.  When  the  seizure  is  followed  by  judicial  expropriation,  the  notioe 
will  be  cancelled  by  the  registration  of  the  sheriff's  deed  of  sale. 

7.  When  the  seizure  is  released,  the  notioe  wiU  be  cancelled  by  the 
deposit  of  record  in  the  registry  office  of  a  certificate  establishing  such 
release,  given  by  the  prothonotary,  and  mention  of  the  cancellation  must 
be  made  in  the  margin  where  the  notice  was  entered  or  in  the  index  for 
estates  as  the  case  may  be. 

8.  When  a  seizure  of  real  estate  is  annulled  and  the  judgment  creditor 
is  condemned  to  pay  the  costs  thereof,  the  expenses  of  the  cancellation  of 
the  notice  of  seizure  shall  be  borne  by  him. 

9.  The  prothonotary  is  bound  to  deliver  to  any  person  demanding  the 
same,  a  certificate  of  the  release  from  seizure  of  any  real  estate  that  may 
appear  by  the  record  of  the  cause  in  which  such  seizure  was  made. 

10.  The  secretary-treasurer  of  each  county  council,  shall  transmit  to 
the  registrar,  a  list  of  the  lands  sold  for  taxes,  xmder  the  proyisions  of 
the  municipal  code,  within  eight  days  after  the  adjudication  thereof ;  and 
the  registrar  shall  on  the  receipt  of  such  list,  deposit  the  same  of  record 
in  his  office  and  make  an  entry  in  his  index  to  estates,  or  in  the  margin 
opposite  the  last  entry  in  his  books,  for  each  lot  or  piece  of  land  so  sold, 
by  writing  the  words  "sold  for  municipal  taxes  No of  deposit." 

11.  The  registrar  shall,  until  such  municipal  sale  is  cancelled,  mention 
it  in  all  certificates  demanded  of  him  affecting  any  lot  or  piece  of  land 
mentioned  in  the  said  list. 

12.  The  cancellation  referred  to  in  the  preceding  section  is  effected  by 
the  registration  of  a  municipal  deed  of  sale  or  by  the  deposit  of  ft 
certificate  from  the  secretary-treasurer  that  the  land  has  been  redeemed ; 
and  mention  of  the  cancellation  must  be  made  as  provided  in  section  7  of 
this  act. 

13.  When  no  opposition  has  been  made  to  the  seizure  and  sale  of  im- 
moveables for  rents,  or  if  made  has  been  disallowed,  the  sheriff  shall 
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oauae  to  be  pnbliahed  in  one  issue  at  least,  of  some  newspaper  nearest  to 
tiie  locality  where  the  land  or  real  rights  under  seizure  is  located,  a  notice 
briefly  detailing  the  particulars  of  such  sale,  and  this,  in  addition  to  the 
poblications  and  notices  already  required  of  him  by  any  existing  law. 

14.  The  omission  to  comply  with  any  of  the  provisions  of  this  act  will 
not  invalidate  any  proceeding  in  any  cause  or  matter  in  which  such 
omission  may  occur ;  but  the  officer  in  default  will  be  responsible  for  all 
damages  which  may  result  therefrom. 

15.  The  sheriff,  registrar,  prothonotary,  and  secretary -treasurer  will  be 
entitled  to  such  fees  for  the  performance  of  the  duties  imposed  by  this 
act  aa  are  hereinafter  set  forth : 

(1)  To  the  sherifif,  for  notice  of  sale  to  registrar — ^twenty  cents  ;  and 
also,  ten  cents  for  each  piece  of  land  mentioned  therein,  which  last 
amount  he  shall  transmit  to  the  registrar  with  the  notice,  to  cover  the 
fees  of  the  latter  for  deposit  and  entry  of  the  same  as  well  as  for  can- 
cellation; 

(2)  To  the  sheriff,  for  notice  of  sale  for  publication — twenty  cents ; 
These  fees,  together  with  costs  of  publication,  to  be  included  in  his 

bill  of  costs,  and  which  he  may  require  to  be  advanced  as  provided  in 
artide  647  of  the  Code  of  Civil  Procedure. 

(3)  To  the  registrar,  for  each  address  or  change  of  address — ^fifty  cents ; 
which  vnll  cover  his  fees  for  all  proceedings  in  connection  therewith  ; 

(4)  To  ittxe  prothonotary,  for  certificate  of  release  from  seizure — ^fifty 
cents ;  of  which  he  shall  transmit  twenty  cents  to  the  registrar,  to  cover 
his  fees  for  deposit  and  entry  of  the  same  ; 

(5)  To  the  seoretary-treasurer — ^twenty  cents  for  each  piece  of  land 
mentioned  in  the  list  furnished  by  him,  one-half  of  which  he  shall  trans- 
mit to  the  registrar  with  the  list,  to  cover  the  fees  of  the  latter,  for  the 
deposit  and  entry  of  the  same  as  well  as  for  the  cancellation. 

16.  The  Acts  41  Vict.  cap.  15,  and  42-48  Vict.  cap.  23,  are  hereby 
repealed* 

1.  The  sheriff  is  alone  liable  to  the  printer  for  the  price  of  the  adver- 
tisements, as  there  is  no  contract  between  the  printer  and  the  seizing 
creditor,    Steventon  et  aX.  Boston  et  al,,  2  L.  C.  B.  17,  S.  C.  1851. 

650*  The  sheriff  must  also,  if  the  seizure  is  made  in  a 
parish,  cause  the  advertisement  prescribed  by  the  two  pre- 
ceding articles  to  be  published  and  posted,  on  the  third 
Sunday  before  the  day  fixed  for  sale,  hi  the  door  of  the 
church  of  the  parish  in  which  the  property  seized  is  situ- 
ated, immediately  after  morning  service.  C.  S.  L.  G.  c.  85, 
88.  4, 10;  27-28  Vict.,  c.  89,  s.  1. 
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1.  In  an  action  to  set  aside  a  sale  made  by  the  flheriff  on  the  ground 
that  the  formalities  required  by  law  precedent  to  the  sale  of  immoveablee 
had  not  been  observed,  that  the  announcement  had  not  been  made  at  the 
church  doors,  but  that  the  sale  having  been  first  stayed  by  an  opposition 
aftn  de  charge  which  was  maintained,  the  property  was  subsequently  sold 
by  the  sheriff  with  the  ordinary  formalities,  under  a  writ  of  vendUioni 
exponas — Held^  confirming  the  judgment  of  the^court  of  review,  that  the 
plaintiff  having  known  all  along  that  the  announcements  had  not  been 
made,  and  having  taken  no  proceedings  to  stop  the  sale,  had  waived  any 
objection  that  ho  might  have  had  thereto,  and  had  no  right  of  action  after- 
wards to  set  it  aside.  Bouvier  v.  Brush  et  al.,  1  H.  L.  641,  <fe  1  L.  G.  L.  J. 
110,  Q.  B.  1865. 

2.  And  held,  also,  that  the  failure  or  neglect  to  make  the  announce- 
ments at  the  church  doors  after  oppositions  filed,  is  not  a  ground  of  abso- 
lute nullity  of  an  execution  in  every  case.    Ibid, 

§  8.  0/"  oppositions  to  the  seizure  and  sale  of  immoveables. 

651-  The  sheriff,  in  the  absence  of  any  consent  on  the 
part  of  the  seizing  creditors,  cannot  stop" the  sale  of  im- 
moveables except  upon  a  judge's  order,  or  upon  the  filing  of 
an  opposition,  accompanied  with  an  affidavit  on  the  part  of 
the  opposant  that  all  the  allegations  in  the  opposition  are 
true,  to  the  best  of  the  deponent's  knowledge  and  belief,  and 
that  the  opposition  is  not  made  with  intent  unjustly  to  re- 
tard the  sale  but  solely  to  obtain  justice.  6  L.  G.  B.  481, 
479 ;  7  L.  C.  E.  180,  8th  Eule  of  P. 

1.  In  default  of  obtaining  an  order  to  suspend  proceedings,  previous  to 
filing  an  opposition,  the  judgment  remains  executory,  and  the  defendant 
is  obliged  to  pay  the  amount  within  the  delay  fixed  by  law.  MoUeur  dt 
Molleur  dt  The  Attorney  General,  5  R.  L.  379,  S.  C.  1874. 

2.  A  judge  in  the  exercise  of  his  discretion  may  grant  a  sursis  of  pro- 
ceedings under  execution  for  the  purpose  of  allowing  an  appeal  to  the 
Privy  Council.  De  Gaspi  et  al,  v.  Asselin  ^  De  QaspJ,  18  L.  C.  J.  112,  8.  C 
1873. 

3.  Where  a  creditor  of  the  plaintiff,  before  execution  had  issued  against 
the  defendant,  caused  a  writ  of  attachment  in  garnishment  to  be  served 
on  the  defendant — Held,  that  this  did  not  suspend  proceedings  under  an 
execution,  and  to  produce  that  effect,  the  defendant  must  have  deposited 
the  amount  of  the  judgment  with  interest  and  costs.  Duvemay  v.  Des- 
sauUes,  4  L.  C.  B.  142,  Q.  B.  1851. 
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4.  An  execntion  cannot  be  issned  on  a  judgment  rendered  against 
four  defendants,  if  one  of  them  have  instituted  an  appeal,  and  suoh 
appeal  ia  still  pending.  Brush  et  al,  dt  Wilson  €t  aZ.,  6  L.  C.  B.  39,  S.  C. 
1856. 

5.  An  order  to  the  sheriff  to  suspend  all  proceedings  on  a  writ  of  ^.  fa, 
de  terns  causes  the  writ  to  lapse.  Ranger  et  vir  db  Seymour  et  aZ.,  16  L.  C. 
J.  42,  Q.  B.  1872 

082«  Every  opposition  to  the  seizure  and  sale  of  im- 
moYeables  or  rents  must  be  filed  at  the  latest  on  the 
fifteenth  day  before  that  fixed  for  the  sale. 

No  opposition  filed  after  this  period  ,can  stop  the  sale ; 
but  if  the  object  of  the  opposition  is  to  withdraw,  in  whole 
or  in  part,  the  immoveable  or  the  rent  under  seizure,  or  to 
impose  upon  the  purchaser  some  charge  which  would  be 
destroyed  by  a  sheriff's  sale,  such  opposition  has  the  effect 
of  an  opposition  for  payment  out  of  the  moneys  levied. 

The  sheriff  in  all  cases  is  bound  to  return  such  opposi- 
tions into  court.     0.  S.  L.  C.  c.  85,  s.  15. 

1.  An  opposition  to  annul  the  seizure  of  real  property  cannot  be  re- 
ceived within  the  fifteen  days  fixed  for  the  sale,  even  with  the  order  of  a 
judge.    Lesphance  d:  Allard  et  vir,  1  L.  C.  B.  154,  Q.  B.  1851. 

2.  Where  an  opposition  afin  d'armuler  had  been  filed  to  the  sale  of  an 
immoveable  within  the  fifteen  days  preceding  the  sale,  and  the  plaintiff 
made  motion  that  the  opposition  be  dismissed  under  0.  S.  L.  C.  cap.  85, 
8.  1&—Held,  that  as  the  court  had  the  power  to  grant  the  prayer  of  an 
cfjp^gfmMon  thus  filed  the  motion  would  be  rejected.  The  Trust  dt  Loan 
Company  of  Upper  Canada  v.  Julien  db  May,  7  L.  C.  J.  129,  B.  C.  1868. 

3.  An  opposition  produced  too  late,  namely,  within  and  not  previous  to 
the  fifteen  days  next  before  the  day  fixed  for  the  sale,  may  be  rejected 
Qpcm  motion,  notwithstanding  that  such  opposition  has  been  produced 
with  the  order  of  the  judge  to  receive  the  same,  and  upon  the  affidavit  of 
one  of  the  opposants.  Joseph  dt  Donnelly  dt  Monahan,  12  L.  C.  B.  106,  S. 
C.  1861. 

4.  An  opposition  to  a  forced  sale  of  immoveables  accompanied  by  a 
judge's  order  and  f yled  within  the  fifteen  days  preceding  the  day  fixed 
for  the  sale,  has  the  effect  of  legaUy  stopping  the  sale.  The  opposition 
herein  is  not  on  its  faoe  frivolous,  and  will  not  be  rejected  on<i  mption 

25  F.  c.  0.  p. 
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The  Heritable  Seeuritiet  and  Mortgage  Ifw.  A$$,  v.  MeKitmon  dt  McKiimon, 
27  L.  C.  J.  345,  6.  C,  1883. 

5.  Plaintiff  obtained  judgment  on  the  30th  April.  On  the  16th  May  he 
iesued  a  seizare  by  gamiehment.  On  the  20th  May  defendant  appealed 
from  the  judgment.  On  the  30th  May  the  seizare  was  returned,  where- 
upon (June  6th)  defendant  petitioned  that  matn  lev/e  be  granted  of  the 
seizure.  Motion  refused,  but  prooeedings  suspended.  Desjardint  v. 
Ouitnet,  2  L.  N.  194,  8.  C.  1879. 

6.  If  the  fifteenth  day  before  that  fixed  for  the  sale  be  a  holiday,  opposi- 
tions may  be  filed  on  the  fourteenth  day  before  that  fixed  for  the  sale. 
Boivin  y.  Welch,  7  Q.  L.  B.  293,  8.  C.  1881. 

688*  NotwitbsUnding  the  filing  of  any  opposition  to  the 
seizure  or  sale  of  immoveables  or  rents,  the  sheriff  is  bound 
to  continue  the  publication  hereinabove  prescribed ;  but  he 
cannot  in  such  case  proceed  with  the  sale  without  an  order 
from  the  court. 

Nevertheless  when  the  opposition  is  founded  upon  grounds 
which  only  go  to  reduce  the  amount  claimed,  the  plaintiff, 
upon  giving  the  opposant  notice  that  he  admits  his  opposi- 
tion, may  proceed  to  the  sale  in  conformity  with  the  con- 
clusions of  such  opposition.    0.  8.  L.  C.  c.  86,  s.  17,  §  8. 

654.  Every  opposition  must  be  delivered  ,to  the  sheriff, 
and  the  return  of  its  service  upon  him,  if  it  is  required, 
must  be  made  at  the  foot  of  a  copy  thereof. 

655.  Saving  the  provision  of  articles  652«  the  sheriff  is 
bound  to  return  into  court,  within  twenty-four  hours,  any 
oppositions  to  the  seizure  and  sale  duly  served  upon  him, 
together  with  the  writ  of  execution,  all  his  proceedings,  in- 
cluding a  duplicate  of  the  advertisement  published  in  the 
Canada  Gazette*  and  a  certificate  of  the  oral  publication,  if 
it  has  taken  place.    Ibid.  s.  16. 

05II*  Every  party  who  opposes  unsuccessfully  the  sale 
of  an  immoveable  or  of  a  rent  under  seizure,  is  liable 

*  Now  "  The  Quebec  Official  Gazette.'*    31  Vict.  cap.  13,  s.  4  (Que.). 
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towards  the  party  seizing  and  the  defendant,  not  only  for 
the  costs  incurred  upon  his  opposition,  but  also  for  all 
damages  resulting  therefrom,  including  interest  upon  the 
amount  due  to  the  plaintiff,  for  the  time  during  which  the 
sale  was  stopped.    Ibid.  s.  17. 

1.  To  file  an  unfonnded  oppoeition  afin  d'anmUer  is  a  false  pleA  inten- 
ded to  impede  the  dne  oonne  of  jnstioe,  and  is,  therefore,  a  contempt,  and 
attftohment  may  be  granted  therefor.  Quirouet  ▼.  Wilson,  8  Bev.  de  L6g. 
473,  K.  B.  1818 ;  Hunt  v.  Perrault,  8  Ber.  de  L^.  476,  K.  B.  1820. 

2.  Where  the  oppoeant  had  filed  three  oppoeitions  oonBecutively,  and 
the  plaintiff  moved  for  a  role  for  contempt  on  the  ground  that  the  oppo- 
■itiont  were  filed  only  with  a  view  of  retarding  the  sale  of  the  property, 
the  rule  wae  granted  with  ooste.  Thomas  v.  Pepin  dk  Pepin,  5  L.  G.  J.  76, 
C.  C.  1861. 

Of  opposiHons  to  annul. 

•57*  The  party  whose  immoveables  or  rents  are  seized 
may  oppose  the  seizure  or  the  sale  thereof,  whether  his  op- 
position be  founded  on  matters  of  form  or  on  matters  of 
substance. 

Third  parties  may  likewise  file  similar  oppositions  when 
they  have  an  actual  interest  therein.    Pothier,  Proc.  206-7. 

1.  A  creditor  holding  a  bailUur  de  funds  claim  upon  property  seized  as 
**  moveables,"  which  he  pretends  are  "  immoveables,"  may  exercise  the 
rights  of  his  debtor  and  file  an  opposition  to  annul.  Pkilion  v.  Bisson  dt 
Orahmn,  2  L.  N.  88,  28  L.  C.  J.  821,  9  B.  L.  617,  S.  C.  1878. 

2.  The  seizure  of  an  immoveable  under  a  writ  of  execution  against  im- 
moveables is  an  absolute  nullity ;  and  may  be  opposed  by  third  interested, 
or  by  the  debtor.    Ibid. 

8.  An  opposition  aftn  d'anmUer  aUeging  a  previous  seizure,  and  that 
eaisie  mr  saisie  ne  vaut,  will  not  be  set  aside  on  motion.  Fraser  v.  Bum- 
Mtein  dt  Bumstein,  9  L.  C.  J.  216,  S.  C.  1866. 

4.  An  opposition  afin  danmUer  may  be  dismissed  on  motion.  La  Banque 
du  FenpU  V.  DooiMt  A  Daoust,  9  L.  C.  J.  216,  S.  C.  1865. 

5.  The  payment  of  an  amount  for  which  judgment  has  been  recovered, 
made  anterior  to  such  judgment,  may  be  successfully  pleaded  by  an  op- 
position ^ftn  d'aimuUr  to  a  seizure  made  imder  such  judgment.  Doyle  et 
al,  V.  Mclver  etal.dt  Mclver  et  a/.,  19  L.  C.  J.  808,  S.  C.  B.  1876.  Bee  Arts. 
565  and  581  ante. 
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6.  On  motion  to  rejeot  an  opposition — Held,  reversing  the  judgment  of 
the  CQort  below,  that  an  opposition  afin  d'annttler  issned  out  of  the  Circuit 
Court  does  not  require  to  be  registered  or  entered  in  the  books  of  the  court 
before  it  is  placed  in  the  hands  of  the  bailiff.  Lamothe  y.  Garceau,  13  L. 
G.  J.  88,  Q.  B.  1862. 

7.  An  opposition  qfin  cTannuler,  for  want  of  a  procis-verbal  on  a  writ  of 
fieri  facias  against  immoveables  cannot  be  maintained.  Pozer  v.  Letper- 
ance,  3  Bev.  de  L6g.  474,  K.  B.  1812. 

8.  A  judgment  which  the  defendant  might  have  pleaded  by  way  of 
compensation  of  the  original  demand  cannot  be  received  as  the  ground  of 
an  opposition  afin  d^annuler,  as  it  would  be  permitting  the  trial  of  the 
merits  de  novo,    Miville  v.  Fay,  3  Bev.  de  L6g.  474,  K.  B.  1814. 

9.  An  opposition  afin  d^annuler  cannot,  generally  speaking,  be  main- 
tained by  a  tiers  saisi,  Martel  v.  Constantin,  3  Bev.  de  L^g.  475,  K.  B. 
1821. 

10.  One  judgment  may  be  set  up  against  another  by  opposition  afin 
d'annuler  for  payment  pro  tanto.  Frost  v.  EoMm,  3  Bev.  de  L6g.  475,  K. 
B.  1821. 

11.  An  opposition  cannot  be  maintained  on  the  ground  that  the  person 
making  the  seizure  was  not  a  sheriff's  bailiff,  where  the  writ  of  execution 
was  delivered  to  him  by  the  sheriff.  Freleigh  v.  Seymour,  8  L.  C.  B.  256» 
8.  0. 1858. 

12.  Where  opposition  afin  d'annuler,  was  made  by  defendant  to  a  writ 
of  venditioni  exponas  on  the  ground  that  there  was  already  a  seizure  of  the 
goods,  and  that  the  amount  claimed  by  the  writ  was  more  than  was  due 
— Held,  that  it  must  be  rejected,  as  made  on  entirely  insufficient  grounds, 
and  that  the  only  question  was  whether  it  could  be  rejected  on  motion  in- 
stead of  demurrer,  which  was  also  allowed.  McDonald  v.  Grenier  dt  Greider^ 
3  L.  C.  J.  72  &  9  L.  C.  B.  73,  S.  C.  1858. 

13.  But  where  an  opposition  afim  d^anmder  was  filed  on  the  ground 
that  an  amount  already  levied  on  a  previous  seizure  was  not  credited  on 
the  second  writ,  and  that  the  lots  seized  were  advertised  to  be  sold  in  a 
parish  different  from  that  in  which  they  were  situated,  the  opposition  on 
both  these  grounds  was  maintained  with  oosts.  E$ty  et  tix.  v.  Judd  etvir<t 
Judd  et  inr.,  3  L.  O.  J.  73,  S.  C.  1858. 

14.  An  opposition  will  not  lie  which  is  based  on  averments  whioh  have 
been  already  set  up  in  a  previous  opposition  on  whioh  the  ooort  has  deci- 
ded.   Foamier  v.  Russell,  10  L.  0.  B.  867,  Q.  B.  1860. 


OF  OPPOSITIONS  TO  WITHDRAW,  ART.  658.  889 


Of  oppositions  to  withdraw. 

658.  Oppositions  to  withdraw  may  be  filed  by  third 
parties  who  claim  as  their  property  part  of  any  immoveable 
or  rent  under  seizure.     Pothier,  Proe.  208. 

1.  On  the  oontestation  of  an  opposition  q/ln  de  distraire — Held,  that 
such  an  opposition  may  be  filed  to  a  writ  of  venditioni  exponas  de  bonis. 
DelisU  V.  CouvreUe  db  CUment,  4  L.  C,  J.  84,  S.  C.  1869. 

2.  A  mere  allegation  in  an  opposition  afin  de  distraire  that  the  tools 
seized  form  part  of  the  defendant's  implements  of  trade  is  insufficient  to 
maintain  sach  opposition.  Yon  v.  O* Connor  dt  0*  Connor,  7  L.  G.  J.  126, 
C.  0. 1863. 

3.  If  there  be  delivery  of  moveables  assigned  and  they  are  taken  in  exe- 
cution in  the  possession  of  the  assignor,  the  assignee  cannot  maintain  an 
opposition  afln  de  distraire.  Hunt  v.  Perrault,  8  Bev.  de  L6g.  475,  K.  B. 
1821 

4.  An  opposition  afin  de  distraire  cannot  be  filed  by  a  person  who  has 
made  himself  voluntary  guardian  to  a  saigie  gagerie  of  the  effects  claimed, 
and  allowed  judgment  to  go  (without  opposition)  declaring  the  saisie  good 
and  valid.    Poirier  v  PUmffe  dt  Calvi,  21  L.  C.  J.  103,  S.  0.  1877. 

5.  A  document  not  alleged  in  an  opposition  afin  de  distraire  and  not 
produced  at  the  filing  of  the  opposition,  cannot  be  produced  and  filed 
later.    Ibid. 

6.  An  opposition  afin  de  distraire  to  a  seizure  of  moveables,  seized  in  the 
possession  of  the  party  condenmed,  will  be  dismissed  on  motion,  if  the 
allegations  fail  to  set  out  any  specific  title  and  do  not  set  up  a  possession 
in  the  opposants.  Duhamel  et  al.  v.  Dvclos  dt  Duclos,  T.  S.  di  Perrault  et 
nr,  21  L.  C.  J.  308,  S.  0.  1877. 

7.  Where  the  opposant  claimed  part  of  the  immoveable  seized  by  an 
opposition  to  withdraw,  the  seizing  creditor  was  not  allowed  to  proceed 
with  the  sale  of  the  part  unaffected  by  the  opposition,  especially  as  he 
had  given  no  notice  of  his  petition  to  proceed  to  the  debtor.  Chinic  et  vir 
v.  Trust  and  Loan  Co.  of  Canada,  3  Q.  B.  B.  259,  Q.  B.  1883. 

8.  Where  an  opposant  claims  from  an  assignee  lands  which  the  latter 
holds  under  deeds  of  sale,  and  the  vendors  are  not  in  the  cause,  recourse 
must  be  had  to  the  revocatory  action,  in  which  all  concerned  are  to  be 
made  parties.     Woods  dt  Co.  in  re  v.  Lajoie,  23  L.  C.  J.  65,  8.  C.  1879. 
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Of  oppositions  to  secure  charges. 

659«  Oppositions  to  secure  charges  may  be  filed  by  a 
third  party  when  an  immoveable  under  seizure  is  advertised 
to  be  sold  without  mention  being  made  of  some  charge  with 
whichthe immoveable  is  burthened  in  his  favour, and  from 
which  it  might  be  discharged  by  a  sheriff's  sale. 

Such  oppositions  are  unnecessary  and  cannot  be  received : 

1.  For  the  purpose  of  securing  servitudes  ; 

2.  For  the  purpose  of  securing  dues  or  rents  created  in 
the  place  of  seigniorial  rights. 

C.  S.  L.  C.  c.  86,  s.  87 ;  c.  41,  s.  64. 

1.  An  opposition  aftn  de  charge  cannot  be  maintained  either  for  a  oon- 
stitnted  life  rent  or  a  rente  eonstitu/e  perp/tueUe,  Tkibodeau  v.  Raymond  et 
al,  8  Bey.  de  L^.  475,  K.  B.  1821. 

2.  The  leasee  of  an  immoveable  property  abont  to  be  sold  at  sheriff's 
sale  has  no  right  to  make  an  opposition  ajin  de  charge  to  the  sale  based 
on  a  notarial  lease  of  the  property  to  himself  prior  to  the  seizure.  Detjar- 
dins  y.  Gravel  etux  dt  Langevin,  4  L.  N.  39,  S.  C.  1880. 

Of  oppositions  to  charges  upon  immoveables  under  seizure. 

660*  Any  person  aggrieved  by  reason  of  an  immoveable 
being  advertised  as  subject  to  a  charge  which  prejudices 
his  claim,  may  file  an  opposition  to  the  end  that  the  pro- 
perty be  not  sold  subject  to  such  charge,  unless  good  and 
sufficient  sureties  be  given  him  that  it  will  be  sold  at  a  suf- 
ficient price  to  ensure  payment  of  the  amount  due  him. 

This  opposition  may  likewise  be  made  either  by  the  seiz- 
ing creditor,  or  by  the  judgment  debtor  when  the  mention 
of  such  charge  has  been  made  without  the  participation  of 
the  opposant. 

§  4.  General  provisions. 

661.  The  proceedings  upon  oppositions  to  the  seizure  or 
sale  of  immovables  or  rents  are  the  same  as  those  upon 
oppositions  to  the  seizure  or  sale  of  moveables. 

See  Art.  680  ante. 
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An  opposition  will  not  be  dismissed  on  motion  except  when  it  is 
evidently  frivolons.  Heritable  Securities  db  Mart.  Ass,  v.  Wright ^  2  L.  N. 
301,  B.  C.  1879. 

OG2.  When  oppositions  are  decided  before  the  day  fixed 
for  sale,  if  the  seizure  is  not  set  aside,  the  sheriff  on  the  day 
of  sale  may  proceed  upon  the  writ  in  accordance  with  the 
judgment  of  the  court. 

But  if  the  oppositions  are  not  decided  until  after  the  day 
fixed  for  the  sale,  the  sheriff  can  only  proceed  to  sell  under 
a  writ  of  venditioni  exponas,  and  in  conformity  with  the 
conditions  therein  mentioned. 

G.  S.  L.  G.  c.  85,  s.  22. 

1.  When  the  sheriff  has  not  proceeded  to  the  sale  of  immoveahles  seized 
tinder  Afi.  fa,  de  terris  on  aocoant  of  the  notices  at  the  ohnroh-doors  having 
been  omitted,  the  plaintiff  may  proceed  to  the  sale  by  a  writ  of  vend.  ex. 
withont  renewing  the  advertisement  in  the  Official  Gazette.  Where  the 
defendant  knew  that  such  prooednre  was  going  on,  he  should  have  op- 
posed the.sale.  Bauvier  v.  Brush,  10  L.  C.  J.  194, 1  L.  C.  L.  J.  110,  S.  0.  B. 
1865. 

OOS*  The  writ  of  venditioni  exponas  orders  the  sheriff  to 
proceed  vnth  the  sale  of  the  immoveable  or  of  the  rent  under 
seizure,  after  a  publication  in  French  and  in  English  at  the 
church  door,  on  the  third  Sunday  before  the  sale,  and  two 
advertisements  in  a  public  newspaper,  with  the  formalities 
prescribed  by  article  648.    . 

It  contains  moreover  such  other  conditions  as  the  court* 
directs  respecting  the  sale  of  the  immoveable  or  the  rent. 
Ibid.  27-28  Vict.  c.  89,  s.  1. 

84  Vict.  c.  4  (Que.) : 

7.  The  first  paragraph  of  article  663  is  hereby  amended  so  as  to  read  as 
foUows:  "The  writ  of  venditioni  exponas  orders  the  sheriff  to  proceed 
"  with  the  sale  of  the  immoveable  or  of  the  rent  under  seizure  after  one 
«« publication  in  French  and  English  at  the  church  door,  on  the  third 
**  Bnnday  before  the  sale,  and  two  advertisements  in  the  Qnebec  Official 
'*  Gazette ;  each  such  advertisement  containing  the  information  required 
♦•  by  article  648." 

•"Or  judge."     48  Vict,  cap.  20,  s.  11,  (Que.). 
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1.  On  a  writ  of  venditioni  exponat  against  moveables,  it  is  not  necessary 
to  have  a  proeis-verbal  de  recolement,  and  no  opposition  can  be  maintained 
grounded  upon  the  nullity  of  such  proceeding.  Lesp/rance  v.  Langevin,  1 
L.  C.  R.  279,  S.  C.  1851. 

664*  When  all  the  advertisements  and  publications  re- 
quired by  law  upon  the  first  writ  have  been  duly  published 
and  made,  the  execution  oi  a  writ  of  venditioni  exponas 
cannot  be  stopped  by  opposition,  unless  for  reasons  subse- 
quent to  the  proceedings  by  which  the  sale  was  stopped  in 
the  first  instance,  and  upon  a  judge's  order.  G.  S.  L.  C.  c. 
85,  s.  15,  §  2;  6  L.  C.  R.  428;  7  L.  C.  R.  180;  9  L.  C.  R. 
447 ;  10  L.  C.  R.  838. 

84  Vict.  c.  4  (Que.) : 

8  *'  Article  664  shaU  apply  to  executions  against  moveables.*' 

47  Vict.  c.  16  (Que.) : 

In  the  districts  of  Montreal  and  Quebec  such  order  shall  be  given  by  one 
of  the  judges  administering  justice  therein :  in  the  other  districts  such 
order  cannot  be  made,  except  by  the  judge  who  resides  in  the  district  in 
which  the  opposition  is  to  be  produced  except  in  the  absence  of  the  judge, 
which  absence  shall  be  established  by  the  certificate  of  the  prothonotary 
of  the  Superior  Court,  or  clerk  of  the  Circuit  Court,  as  the  case  may  be. 
Such  order  is  made  only  after  the  adverse  party  has  been  placed  in  mord 
by  notice  duly  served  upon  him  to  appear  before  the  judge,  before  whom 
the  application  for  such  order  is  to  be  made,  which  notice  shaU  give  one 
clear  day,  and  shall  contain  an  indication  of  the  day  and  hour  of  the 
appearance. 

2.  The  provisions  of  this  Act  shall  not  apply  to  the  judicial  districts  of 
Gasp£,  (Gasp^  &  Bona  venture),  Kimouski,  Beauce  &  Chicoutimi. 

1.  An  opposition  to  a  writ  of  venditioni  exponas  will  be  rejected  on 
motion  if  filed  without  the  permission  of  a  judge.  Tlie  Quebec  Building 
Society  v.  Atkins  et  al.  dt  Atkins  et  al,  9  L.  0.  R.  447,  S.  C.  1869. 

2.  An  opposition  filed  by  a  defendant  to  the  sale  of  his  moveables 
under  a  writ  of  venditioni  exponas  will  be  dismissed  on  motion  if  filed 
without  leave  of  the  court.  Boudreau  et  al.  v.  Poutr^  dt  Poutr^,  6  L.  C.  K. 
72,  S.  C.  1866. 

« 

8.  The  sheriff  cannot  suspend  proceedings  upon  an  opposition  to  a 
venditioni  exponas  without  a  judge*s  order.  Beauquaire  v.  Durrell  dt  Durrell 
et  aL,  1  L.  C.  L.  J.  93,  Q.  B..  8.  C.  1866. 
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4.  Where  a  railway  taken  in  execution  was  advertised  under  a  writ  of 
venditioni  exponas,  and  the  defendant  obtained  an  order  of  the  judge  to 
stay  the  sale  on  the  ground  that  the  property  seized,  consisting  of  real 
estate,  en  roture,  should  be  sold  at  the  church  doors,  and  that  the  whole 
of  the  railway  should  have  been  taken  in  execution  at  once,  the  opposition 
was  rejected  on  the  ground  that  the  objection  contained  in  it  might  have 
been  urged  by  an  opposition  filed  within  the  ordinary  delay  to  a  writ  of 
Jieri  faeioM,  and  that  the  conclusions  urged  were  inapplicable  to  a  sale 
under  a  writ  of  venditioni  exponas.  Abbott  v.  The  Montreal  dc  Bytoum  Rail- 
vay  Company,  1  L.  0.  J.  1  <!^  6  L.  C.  B.  428,  S.  G.  1856. 

5.  An  opposition  afin  d'annuler  will  lie  to  a  writ  of  venditioni  exponas  in 
certain  special  cases.  Foamier  v.  Bussell,  1  L.  G.  J.  118  &  7  L.  G.  B.  130, 
Q.B  1857. 

6.  An  opposition  afin  d'annuler  may  be  filed  to  a  writ  of  venditioni 
exponas  when  such  opposition  is  founded  upon  the  alleged  nullity  of  the 
writ  itself  or  the  irregularity  of  the  proceedings  thereon,  and  in  such  case 
the  opposant  does  not  require  the  order  of  a  judge  before  his  opposition 
can  be  received.  Atkins  et  al.  ▼.  The  Quebec  Building  Society,  10  L.  C.  B* 
333,  Q.  B.  1860. 

7.  Where  opposant  (defendant's  wife)  filed  her  opposition  to  a  vend.  ex. 
without  leave  of  the  Court,  it  was  rejected  on  motion,  although  the  first 
opposition  had  been  made  on  the  very  day  of  the  seizure,  the  Court  hold- 
ing that  the  opposant  should  have  proved  that  all  the  advertisements  had 
not  been  made.  Delinelle  v.  Armstrong  et  al,,  2  L.  N.  172,  10  B.  L.  315, 
Q.  B.  1879. 

8.  An  opposition  to  withdraw  to  a  writ  of  vend.  ex.  made  on  grounds 
anterior  to  the  vend,  ex,  will  be  rejected  on  motion  though  permitted  by 
a  judge's  order  in  chambers.  Desmarteau  v.  Pepin,  10  B.  L.  643,  23  L.  C. 
J.  61,  8.  C.  1879 ;  confirmed  in  appeal,  9  B.  L.  627, 1  Q.  B.  B.  123,  Q.  B. 
1880.  , 

9.  A  judge  in  chambers  may  permit  the  making  of  an  opposition  to  a 
vend, ex.  and  grant  an  order  to  suspend  when  all  the  advertisements,  etc., 
have  been  published ;  and  the  opposition  is  grounded  on  facts  anterior  to 
the  proceedings  by  which  the  first  sale  was  stopped.  Drolet  v.  Neveu,  9 
B.  L.  548,  8.  O.  1878. 

10.  When  the  sale  has  not  taken  place  in  consequence  of  the  sickness, 
on  the  day  fixed  for  the  sale,  of  the  office  charged  with  the  execution  of 
the  writ,  the  plaintiff  is  not  entitled  to  a  writ  of  vend.  ex.  so  as  to  have 
the  property  sold  after  two  advertisements.  Gosselin  v.  Naulin,  7  Q.  L. 
B.  283,  8.  C.  1881. 
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11.  An  opposition  was  filed  to  a  writ  styled  a  vend.  ex.  but  reqniring 
notices  of  sale  to  be  given  for  the  same  periods  required  for  proceedings 
under  a  writ  of  fi.  fa.  On  a  motion  to  dismiss  the  opposition  it  was  held 
that  the  writ  was  not  one  of  vend.  ex.  Vidal  v.  Demerst  7  Q.  L.  B.  313, 
S.  C.  1881. 

12.  An  opposition  to  a  vend.  ex.  cannot  be  maintained  unless  it  is  based 
on  grounds  subsequent  to  the  proceedings  which  caused  the  first  writ  to 
be  suspended,  even  where  a  judge's  order  to  suspend  has  been  obtained. 
Lamy  v.  Cuason,  10  B.  L.  542,  C.  G.  1879. 

§5.0/'  bidding  and  sale, 

665*  Bids  may  be  given  in  writing  at  the  sheriff's  office 
at  any  time  after  the  seizure,  except  during  the  eight  days 
previous  to  the  day  fixed  in  the  sheriff's  advertisement  for 
the  sale  of  the  immoveable  or  rent,  either  upon  the  writ  of 
fieri  facias  when  the  sale  has  not  been  stopped,  or  upon 
the  venditioni  exponas,  if  the  sale  was  prevented  from 
taking  place  according  to  notice  under  the  iien  facias.  27 
&  28  Vict.  c.  89,  s.  4. 

666-  Such  bids  if  made  by  a  creditor  of  the  judgment 
debtor,  must  be  accompanied  with  an  affidavit,  sworn  to  be- 
fore a  judge,  the  prothonotary,  a  commissioner  of  the  Supe- 
rior Court,  or  before  the  sheriff,  who  is  authorized  to  admin- 
ister such  oath,  stating  the  nature  and  amount  of  his  claim, 
and  declaring  that  they  are  made  in  good  faith,  and  not 
to  delay  the  proceedings.     Ibid.  s.  2. 

667-  Such  bids  by  a  person  who  is  not  a  creditor,  must 
be  accompanied  with  an  affidavit,  sworn  to  in  the  manner 
stated  in  the  preceding  article,  stating  that  they  are  made 
in  good  faith,  and  not  for  the  purpose  of  delaying  the  pro- 
ceedings ;  and  the  sheriff  may,  if  he  thinks  fit,  require 
security  from  such  bidder,  or  a  deposit  of  a  sufficient  sum 
to  cover  the  costs  incurred  by  the  seizing  party  up  to  the 
time  of  such  bid,  and  the  costs  of  a  resale  upon  false  bidding, 
in  case  it  should  be  necessary.    Ibid,  s.  3. 
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1.  A  promise  by  one  bidder  at  a  jadioial  sale  to  another,  to  pay  him  a 
som  of  money  if  he  refrains  from  bidding,  is  an  illegal  obligation.  Per- 
vault  V.  Couture,  16  L.  C.  J.  261,  8.  C.  1872. 

608.  Every  such  bid  must  be  in  writing,  and  must  indi- 
cate: 

1.  The  name  of  the  case  in  which  it  is  made,  and  the 
names,  quality  and  residence  of  the  bidder ; 

2.  The  immoveable  or  rent  bid  upon  ; 

3.  The  amount  offered. 

It  must  be  signed  by  the  bidder,  or  be  in  the  form  of  a 
notarial  original. 
Ihid.  §§  4,  5. 

1.  At  a  sale  nnder  ezecntion  the  sheriff  cannot  oblige  a  bidder  to  renew 
the  declaration  of  his  domicile,  etc.,  at  each  bid.  MorrUon  v.  Cyr  <6 
Perron,  14  L.  C.  J.  266.  S.  C.  B.  1S70. 

2.  Nor  has  the  sheriff  a  right  to  allow  a  contestation  of  snch  declara- 
tion made  by  a  bidder.    Ibid. 

•GO*  The  sheriff  is  bound  to  endorse  on  each  such  bid 
the  date  of  its  filing,  and  to  return  it  into  court  with  all  his 
other  proceedings.    Ibid.  §  6. 

670*  The  sheriff  is  bound  to  furnish  the  officer  by  whom 
the  sale  is  to  be  made,  with  a  list  of  such  bids  as  have  been 
filed  under  the  provisions  of  the  above  articles.    Ibid.  §  12. 

071*  Immoveables  under  seizure,  that  are  held  in  free  and 
common  soccage,  or  otherwise  than  en  rotureor  en  franc  alleu 
roturier,  and  those  which  are  situated  in  the  District  of  Oasp/, 
under  whatever  tenure  they  are  held,  can  only  be  offered  for 
final  bidding  and  adjudication  at  the  registry  office  for  the  re- 
gistration division  in  which  they  are  situate. 

Those  which  are  situated  in  the  city,  town,  or  chief-place 
where  the  sheriff's  office  is  kept,  or  within  the  suburban 
limits  (banlieue)  thereof,  must  be  bid  upon  and  sold  at  the 
sheriff's  office. 
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All  other  immoveables  must  be  bid  upon  and  sold  at  the 
door  of  the  parish  church  of  the  locality  where  they  are 
situated.     C.  S.  L.  C.  c.  85,  s.  4 ;  27-28  V.  c.  89,  s.  8. 

47  Vict.  c.  17,  (Que.) : ' 

1.  Article  671  of  the  Code  of  Civil  Procednre  is  amended,  by  replacing 
the  first  paragraph  by  the  following : — "Immoveables  under  aeizore,  that 
are  held  in  free  and  common  soccage,  or  otherwise  than  en  roture  or  en 
fratic-alleu  roiurier,  when  they  are  not  situated  in  a  parish  civilly  erected, 
and  those  which  are  situated  in  the  district  of  Gasp^,  under  whatever 
tenure  they  are  held,  can  only  be  offered  for  final  bidding  and  adjudication 
at  the  registry  office  for  the  registration  division  in  which  they  are 
situate." 

42-48  Vict.  c.  26,  (Que.)  : 

1.  All  sales  of  property  situate  either  within  the  limits  of  the  city  of 
Montreal  or  without  the  same,  but  within  the  limits  of  the  late  parish  of 
Montreal,  and  considered  by  the  sheriff  of  Montreal,  as  being  within  the 
limits  of  the  hardieue  of  Montreal,  have  always  been  legally  made  at  the 
office  of  the  sheriff  of  Montreal,  in  the  city  of  Montreal,  notwithstanding 
the  erection  of  the  said  new  municipalities  within  the  said  limits,  and  the 
lands  and  properties  so  situated  shaU  in  future,  continue  to  be  sold  at  the 
said  sheriff*s  office,  notwithstanding  any  such  erection  of  parishes  or 
municipalities  already  made,  or  which  may  be  made  after  the  passing  of 
this  act." 

1.  A  sale  of  an  immovable  by  the  sheriff  in  a  district  other  than  that 
in  which  the  property  lies  is  null.  Phillips  v.  Sanborn^  6  L.  C.  J.  2d2,  12 
L.  0.  R.  408,  Q.  B.  1862. 

See  Fauteux  v.  The  Monlreal  Loan  dt  M.  Co.,  22  L.  C.  J.  282,  Q.  B.  1878, 
under  Art.  714  post. 

6T2«  The  sale  cannot  take  place  on  a  Sunday,  on  pain 
of  nullity.    C.  S.  L.  C.  c.  28,  s.  1,  §  2. 

678*  On  the  day  and  at  the  place  appointed  for  the  sale, 
the  officer  conducting  the  same,  after  reading  the  notice,  the 
charges  and  conditions  of  the  sale,  and  the  bids  filed  in  the 
sherifTs  office,  offers  the  immoveables  for  sale,  taking  as  an 
upset  price  the  highest  bid  filed  with  the  sheriff,  if  any  were 
so  filed.    27-28  Vict.  c.  89,  s.  4,  §  7. 
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674*  No  bid  can  be  received  anlesB  tbe  bidder  declares 
his  names,  qnality  or  occupation,  and  residence,  and  minutes 
are  taken  of  the  bids  received. 

Every  bid  implies  an  undertaking  to  buy  tbe  property  at 
the  price  of  such  bid,  subject  to  the  condition  that  no  higher 
vaUd  bid  will  be  given. 

Pothier,  Proc.  218 ;  C.  P.  C.  704 ;  HMc.  Vte.  dee  Imm. 
184-5. 

67S«  The  conditions  of  the  sheriff's  sale  must  express 
all  those  contained  in  the  preceding  article,  in  articles  687, 
688,  707,  708,  and  in  the  advertisements. 

670*  The  party  upon  whom  the  property  is  sold,  if  per- 
sonally liable  for  the  debt,  cannot  become  purchaser  nor  bid, 
neither  can  the  persons  mentioned  in  article  1484  in  the 
Civil  Code,  nor  can  the  sheriff  or  other  officer  entrusted 
with  the  sale.  Pothier,  Proc.  218-220;  H^ric.  Vte.  des 
Imm.  180-1 ;  C.  P.  C.  711. 

677.  Verbal  bids  may  be  made  by  proxy.  Pothier, 
Proc.  228. 

678*  The  officer  conducting  the  sale  must  require  from 
every  bidder,  before  he  receives  his  bid,  a  deposit  of  a  sum 
of  money  equal  to  the  costs  then  due  to  the  seizing  party 
upon  the  judgment  and  seizure,  in  the  following  cases  : 

1.  In  all  cases  wherein  the  sale  has  been  stopped  by  an 
opposition ; 

2.  In  cases  of  resale  upon  false  bidding,  if  the  court*  has 
imposed  that  condition  at  the  instance  of  some  party  to  the 
suit.    G.  S.  L.  C.  c.  85,  ss.  18,  22. 

When  an  order  in  made  nnder  G.  C.  P.  678,  requiring  bidders  at  a 
BheriifB  sale  to  make  a  deposit,  such  order  ought  to  be  published  as  one 
of  the  conditions  of  the  sale.  A  f  aUure  to  publish  suoh  conditions  may  be 
taken  advantage  of  by  defendant,  by  a  petition  eu  nullitJ  de  decr/t.  Rohi- 
taOU  y.  Drolet,  7  Q.  L.  B.  67,  B.  C.  B.  1881. 

*  "  or  Judge."    48  Viot.  cap.  20,  b.  11,  (Que.). 
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tt70«  The  court*  may  also  order  such  deposit  or  payment 
in  any  case  where  the  party  seizing,  or  his  attorney,  de- 
clares upon  oath  that  he  is  credibly  informed,  and  believes 
that  the  defendant,  with  a  view  to  retard  the  sale,  will  cause 
the  immoveable  to  be  adjudged  to  some  insolvent  or  un- 
known person.    Ibid.  ss.  18,  20. 

680«  In  any  case  wherein  two  resales  upon  false  bidding 
have  taken  place,  the  courtt  may,  upon  application  of  any 
interested  party,  order  that  every  bidder  shall  be  required 
to  deposit  or  pay  a  sum  equal  to  one-third  of  the  debt  due 
to  the  seizing  party,  in  principal,  interest  and  costs,  but 
not  in  any  case  exceeding  four  hundred  dollars.  Ibid.  s. 
20. 

681*  In  the  cases  mentioned  in  the  three  preceding  arti- 
cles, the  officer  conducting  the  sale  may,  with  the  consent 
of  the  plaintiff,  or  of  any  person  authorized  by  him,  receive 
the  bid  of  any  bidder  without  requiring  the  prescribed 
deposit ;  and  such  consent  must  be  in  writing  or  given  in 
presence  of  two  competent  witnesses  whose  names  such 
officer  must  enter  in  his  return.    Ibid.  ss.  21-28. 

tt82«  If  the  bidder  fails  to  deposit  forthwith  the  amount 
required,  his  bid  is  disregarded,  and  the  proceedings  are 
resumed  upon  the  previous  bid.    Ibid.  s.  19. 

1.  On  an  oppontion  ^fin  de  distraire  filed  on  the  groond  that  the  only 
bidders  present  at  the  sale  were  the  crier  and  the  plaintiff — Held,  that  the 
defendant  had  no  right  to  complain  of  there  being  no  bidders  as  he  ooold 
have  produced  them.     Olivier  v.  B/langett  8  B.  L.  457,  S.  C.  1828. 

OS8*  The  sheriff,  or  other  officer  conducting  the  sale,  is 
bound,  immediately  after  the  adjudication,  to  refund  to 
every  bidder  except  the  purchaser,  the  amount  deposited  by 
each,  and  the  deposit  made  by  the  purchaser  is  retained  as 
part  of  the  purchase  money.    Ibid.  s.  24. 

*  '*  or  Judge."    48  Vict.  cap.  20,  s.  11,  (Que.), 
t  '*  or  Judge."    48  Vict.  cap.  20,  s.  11,  (Que.). 
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1.  Inscription  en  faux  was  filed  by  the  plaintiff  against  a  return  of  the 
sheriff  to  a  writ  of  execution  directed  against  property  in  the  district  of 
Beauhamois,  on  the  ground  that  one  Cameron,  who  testified  to  that 
effect,  had  bid  immediately  after  the  defendant,  but  his  bid  was  refused 
and  the  property  was  adjudged  to  the  defendant — Held,  confirming  the 
judgment  of  the  court  below,  that  the  sale  was  null  and  that  there  should 
have  been  some  formal  intimation  of  the  dose  of  the  sale.  Woodman  et 
al,  v.  Qenier,  10  L.  G.  J.  87,  S.  C,  8  L.  C.  L.  J.  120,  Q.  B.  1867. 

2.  At  a  sale  under  execution  by  the  sheriff  there  can  be  no  sale  and 
adjudication  unless  the  bid  have  been  accepted  by  the  knocking  down  of 
the  hammer,  and  therefore  where  a  sale  has  been  suspended,  though 
without  sufficient  cause,  the  highest  bidder  cannot  claim  as  adjudica- 
taire.  Baker  ▼.  Young  et  al.  d  Backwood  et  al.,  P.  B.  26,  &  B  Bey.  de  L^. 
393,  K.  B.  1810. 

•84*  [The  adjudication  of  an  immoveable  cannot  be  made 
before  the  expiration  of  a  qaarter  of  an  hour  from  the  time 
at  which  it  ^as  put  up  for  sale,  and  after  that  delay,  the 
officer  before  adjudging  it  must  receive  all  other  bids  ofifered.] 
H^ric.  Vte.  dee  Imm.  187 ;  C.  P.  C.  706. 

085*  The  property  must  be  adjudged  to  the  highest  and 
last  bidder.    Pothier,  Proc.  220. 

68A«  A  person  who  has  purchased  as  proxy  for  another, 
is  bound  to  furnish  the  sheriff,  within  three  days,  with  the 
names,  quality  and  residence  of  his  principal,  and  his  power 
of  attorney,  or  a  ratification  of  his  bid  and  purchase ;  in 
default  whereof  he  is  held  to  have  purchased  in  his  own 
name. 

He  is  likewise  held  to  have  purchased  in  his  own  name, 
if  the  person  for  whom  he  acted  is  not  known,  cannot  be 
found,  is  notoriously  insolvent,  or  is  incapable  of  being  pur« 
chaser.    Pothier,  Proc.  228  ;  H^ric.  188. 

•87*  The  purchaser  is  bound  to  pay  the  purchase  money, 
or  the  balance  thereof,  within  three  days,  after  which  delay 
he  is  bound  to  pay  interest.  G.  S.  L.  G.  c.  85,  s.  18 ;  Pothier, 
Proc.  225. 


400  OF  BIDDING  AND  SALE,  ARTS.  688-689. 

088*  Nevertheless,  the  plaintiff  or  any  other  creditor 
whose  claim  is  mentioned  in  the  certificate  of  hypothecs 
hereinafter  mentioned,  or  who  has  filed  an  opposition  in  the 
hands  of  the  sheriff,  may,  on  becoming  purchaser,  retain  the 
purchase  money  to  the  extent  of  his  claim,  until  the  judg- 
ment of  distribution,  provided  he  furnishes  the  sheriff  with 
good  and  sufficient  sureties  for  all  damages  that  might  re- 
sult to  any  party  interested,  in  the  event  of  the  non-pay- 
ment of  such  sum  as  the  court  *  may  order  such  purchaser 
to  pay  into  the  hands  of  the  sheriff.  C.  S.  L.  G.  c.  85,  ss. 
12,  18. 

1.  An  obligation  consented  by  the  purchaser  to  the  sheriff  personally  in 
lieu  of  a  secnrity-bond  as  required  by  law,  is  null  and  void.  Dawaon  v. 
Ogden,  10  Q.  L.  R.  70,  S.  C.  1883. 

2.  Where  the  purchaser  has  retained  the  purchase  money,  and  has 
appealed  from  the  judgment  of  distribution  and  put  in  security,  a  resale 
for  false  bidding  cannot  be  demanded  pending  the  appeal.  Lalonde  dit 
Latreille  v.  Prh'ost,  4  L.  N.  173,  S.  C.  1881. 

3.  The  sheriff  cannot  be  compelled  to  exact  interest  from  the  purchaser 
who  is  a  hypothecary  creditor  and  who  has  given  a  bond  under  688  C.  G. 
P.    Cro$8  V.  Qareau,  25  L.  C.  J.  263,  8.  C.  1880. 

689.  Upon  payment  by  the  purchaser  of  the  price  of 
tha  adjudication,  or,  if  he  is  a  creditor,  of  so  much  thereof 
as  he  is  not  entitled  to  retain,  the  sheriff  is  bound  to  give 
such  purchaser  a  deed  of  the  sale  made  to  him. 

Such  deed  must  contain : 

1.  A  designation  of  the  writ  under  which  the  sale  took 
place ; 

2.  The  number  of  the  cause,  and  the  names,  surnames, 
additions  and  residence  of  the  parties ; 

8.  A  description  of  the  immoveable  seized ; 

4.  A  statement  that  all  the  formalities  prescribed  by  law 
have  been  observed ; 

6.  The  time  and  place  at  which  the  property  was 
adjudged ; . 

•  «( Or  Judge."    48  Vict.  cap.  20,  s.  11,  (Que.) 
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6.  The  conditions  of  the  sale,  including  those  mentioned 
in  articles  707  and  708 ; 

7.  A  statement  of  the  price  at  which  the  property  was  ad- 
judged and  how  it  was  paid  ; 

8.  A  conveyance  of  all  the  rights  of  the  judgment  debtor 
upon  the  immoveable. 

§  6.  Of  resale  for  false  bidding. 

690.  Upon  the  sherifTs  return  that  a  purchaser  has  not 
paid  the  whole  or  a  balance  of  his  purchase  money,  nor 
given  security  when  he  may  lawfully  do  so,  the  plaintiff  may 
demand  that  the  immoveable  of  which  the  purchase  money 
thus  remains  due,  be  resold  for  false  bidding  upon  the 
purchaser  thus  in  default.  This  is  done  by  a  petition 
served  upon  the  latter  with  the  delays  required  for  ordinary 
summonses ;  and  if  the  purchaser  does  not  reside  or  has  no 
domicile  in  the  district  where  the  adjudication  took  place, 
the  service  may  be  effected  at  the  office  of  the  prothonotary 
of  the  court  from  which  the  seizure  issued.  Ihid,^  ss.  18, 
26. 

1.  A  falae  bidder  is  not  relieved  from  his  liabilities  by  a  snbseqnent 
false  bid  higher  than  his,  and  sufficient  to  cover  the  first  bid  with  interest 
and  the  costs  incurred  by  the  sale.  BlaU  v.  Leamumth  et  al.  db  Oowen,  4  Q. 
L.  R.  251,  S.  G.  B.  1S7S. 

2.  No  motion  for  an  order  to  sell  real  property  at  foUe  enehire  can  be 
granted,  unless  notice  of  the  motion  has  been  given  to  the  adjadicataire. 
Baker  V.  Young  etal,  dt  divers,  P.  B.  22,  E.B.  ISIO. 

8.  It  is  not  necessary  that  the  service  of  a  role  iotfolle  enehire  be  made 
personally  upon  the  adjudicataire,  nor  that  the  motion  be  served  upon 
him.    Lafond  v.  Ouibord  dt  Malo  v.  Quihord.  10  L.  G.  J.  189,  8.  G.  1S66. 

4.  A  motion  for  a  mle  for  fdUe  enehire  against  a  married  .woman,  sepa- 
rate as  to  property,  will  be  rejected,  unless  notice  Df  the  motion  has  been 
served  apon  the  husband  as  weU  as  upon  the  wife.  Cloutier  v.  ClouHer, 
dt  RhJaume  dt  DUm,  10  L.  G.  B.  457,  S.  G.  1860. 

5.  Where  a  rule  for  folle  enehire  obtained  against  a  married  woman, 
sepaxBte  as  to  property,  has  not  been  served  upon  the  husband,  aU  the 

26  F.  0.  0.  P. 
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proceedings  upon  the  appUoation  will  be  set  aside  as  null  and  void.  Jarry 
et  vir  ▼.  The  Tnut  and  Loan  Company  of  Upper  Canada^  8  L.  O.  J.  29, 18 
L.  C.  R.  421,  Q.  B.  1862. 

6.  Bat  a  rale  for  foUe  enchire  obtained  against  a  married  woman,  separate 
as  to  property,  which  has  been  served  aponthe  hosband,  is  good  and  will 
be  declared  absolnte,  even  thoagh  in  the  proceedings  apon  the  application 
the  hasband  was  not  mu  en  cauee^  nor  any  mention  made  of  him  for  the 
pnrpose  of  authorizing  his  wife/    Ibid.  <t  9  L.  C.  J.  300,  Q.  B.  1864. 

7.  A  rale  iorfolle  encJUre  may  be  granted,  notwithstanding  the  death  of 
the  creditor  prosecuting.  Russell  v.  Foumier  et  al.  d  MeBain,  7  L.  C.  J. 
299,  S.  C.  1863. 

8.  The  motion  for  folle  enchire  most  contain  a  description  of  the  pro- 
perty to  be  resold.  Nye  v.  Potter  d  Brown  d  Anderson,  6  L.  C.  J.  23,  S. 
G.  1860. 

9.  Any  party  whose  claim  appears  of  record  may  ask  that  the  false 
bidder  be  condemned  to  pay  the  difference  between  the  price  at  which  he 
purchased,  and  the  price  finally  obtained ;  and  as  the  judgment  so 
obtained  does  not  confer  any  portion  of  the  sum  on  the  party  prosecuting, 
it  cannot  be  opposed  by  a  tierce  opposition  of  the  debtor  of  such  claim, 
who  is  the  donor  of  the  false  bidder,  and  who  has  guaranteed  him  against 
its  existence.    Ross  v.  Carrigan,  7  Q.  L.  B.  91,  8.  G.  B.  1881. 

10.  A  motion  for  folle  enchire  must  be  made  to  the  Gourt.  Delists  v. 
Sawhe,  4  L.  N.  101,  S.  G.  C.  1881. 

11.  In  a  rule  for  contempt  SkgeAnBia,foladjudicataire  to  compel  payment 
of  the  loss  occasioned  by  the  sale  of  the  property  originally  adjudged  to 
him,  it  is  not  necessary  to  describe  the  property.  DelisU  v.  Sanche,  26  L. 
G.  J.  162,  8.  G.  B.  1881. 

12.  A  rule  nisi  for  folle  enchire  must  contain  a  description  of  the  Isnd 
sought  to  be  sold  at  the  foUe  enchire.  Dickinson  v.  Bourque  A  Banckard,  4 
L.  G.  J.  119,  8.  G.  1860 ;  Nye  v.  Potter  d  Brown,  6  L.  G.  J.  23,  S.  G.  1860. 

13.  The  service  must  have  been  made  personally,  and  the  return  or  cer- 
tificate of  service  should  be  written  on  the  motion  itself,  and  not  on  a 
sheet  of  paper  annexed  to  the  motion.  Jobin  v.  Hamel  A  Hamel,  12  L.  G. 
B.  176,  8.  C.  1862. 

14.  A  folle  enchire  cannot  be  ordered  on  terms  and  conditions  different 
from  those  of  the  original  sale  and  adjudication.  Evans  v.  Nichols  et  al.,  1 
L.  C.  B.  161,  Q.  B.  1861. 

16.  A  rule  for  folle  enchire  against  an  adjudicataire,  described  in  the 
sheriff's  return  as  residing  in  Upper  Canada,  may  be  declared  absolute  on 
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A  Bunple  return  of  a  bailiff  that  he  had  no  domicile  in  Lower  Canada,  and 
cannot  be  found  in  the  district  of  Montreal.  Guy  v.  Clarkaon  dt  McLean^ 
1  L.  C.  J.  193,  S.  C.  1857. 

16.  Where  an  intervention  by  a  third  party  is  allowed,  a  rnle  for  folU 
enchtre  will  not  be  ordered  pending  the  proceedings  thereon.  Meath  et  aL 
V.  Monaghan  <&  Charlton,  1  L.  C.  B.  241,  S.  C.  1851. 

17.  Any  opposing  creditor  can  move  for  a  foUe  enchire  against  a  pur- 
chaeer  who  has  failed  to  pay  his  porchase  money.  Guenet  v.  Blanchette  dt 
St^etid.dt  BouHn,  2  L.  G.  B.  64,  8.  G.  1851. 

18.  A  party  has  no  status  to  move  for  SkfoUe  enehhe  because  as  mortgage 
creditor  he  has  been  collocated  in  a  report  of  distribution,  bat  is  not 
otherwise  a  party  in  the  cause.  Lanthier  v.  McCuaig  et  al.,  8  L.  G.  J.  221, 
8.  C.  1863. 

19.  One  of  three  joint  purchasers  who  is  also  a  collocated  creditor,  may 
demand  the  resale  for  false  bidding  of  the  whole  immoveable  upon  the 
default  of  his  co-purchasers  to  pay  iheir  share  of  the  price.  McOreevy  et 
al.  V.  Leduc,  10  Q.  L.  B.  188,  Q.  B.  1884. 

20.  A  purchaser  of  immoveables  having  failed  to  pay  the  price,  one  B. 
produced  an  opposition  a/in  de  conserver,  and  moved  for  a  folle  enchire.  B.'s 
daim  did  not  appear  in  the  registrar's  certificate,  and  he  had  given  notice 
of  his  motion  before  filing  his  opposition — Heldy  that  as  his  claim  was  not 
in  the  record  at  the  time  he  gave  notice,  it  must  be  rejected  with  costs. 
Fnuer  v.  Gttrant,  4  Q.  L.  B.  224,  8.  G.  1878. 

21.  The  purchaser  of  an  inunoveable  at  sheriff's  sale  is  entitled  to  have 
the  sale  set  aside  where  it  appears  that  the  Grown  asserts  a  preferential 
daim  upon  machinery  contained  in  the  building  and  incorporated  there- 
with, and  that  the  property  is  under  seizure  at  the  instance  of  the  Grown 
by  virtue  of  a  writ  of  assistance.  The  purchaser  is  entitled  to  delivery 
of  the  thing  purchased,  and  even  if  the  claim  upon  the  property  ultimately 
prove  unfounded,  he  is  not  obliged  at  his  own  expense  to  remove  the 
hindrance  to  his  possession.  Fr/oost  dt  La  cie.  v.  De  Fives-Lilies,  8  L.  N. 
297,  P.  C.  1885. 

691.  If  the  seizing  party  fails  to  proceed  against  the 
purchaser  within  a  reasonable  time,  any  other  creditor 
whose  claim  appears  upon  the  record,  or  the  defendant,  may 
demand  the  resale ;  but  the  purchaser  cannot  be  held  liable 
for  the  costs  of  more  than  one  of  such  proceedings,  and  that 
of  the  seizing  party,  or,  in  his  default,  the  one  first  served, 
has  the  preference  over  the  others,  provided  the  creditor 
follows  it  up  with  proper  diligence.     10  L.  G.  B.  467. 
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692«  The  proceedings  upon  an  application  for  resale  for 
false  bidding  are  sommary,  and  no  written  contestations 
can  be  had  thereon  without  leave  of  court.* 

698*  In  all  cases  the  false  bidder  is  liable  for  all  dama- 
ges and  interest  accruing  to  the  judgment  creditors  or  to 
the  defendant,  from  bis  failure  or  delay  to  pay  the  purchase 
money,  and  he  is  moreover  bound  to  pay  the  difference  be- 
tween the  amount  of  his  bid  and  the  price  brought  by  the 
actual  sale,  if  such  price  be  less,  without  any  right,  if  the 
price  be  greater,  to  the  excess,  which  goes  to  the  benefit  of 
the  judgment  debtor  and  his  creditors.  C.  8.  L.  C.  c.  85, 
ss.  18,  25 ;  Pothier,  Proc.  225-6. 

Where  a  sum  less  than  $60,  forming  part  of  a  claim  ezoeeding  91|000, 
was  ooUooated,  and  the  oollocation  was  contested  on  the  ground  that  the 
deed  upon  which  the  whole  claim  was  based  was  fraudulent,  and  the  con- 
testation was  maintained,  the  costs  were  taxed  as  in  a  case  exceeding 
91,000.    Leblanc  v.  Tellier,  11  B.  L.  862,  S.  G.  1882. 

094*  The  purchaser  may  prevent  the  resale  for  false 
bidding  by  paying  into  the  hands  of  the  sheriff,  before  such 
sale,  the  amount  of  the  purchase  money,  with  the  interest 
accrued  thereon  since  the  purchase,  and  all  costs  incurred 
by  reason  of  his  default.    Pothier,  Proc.  226. 

1.  Where  a  rule  was  taken  against  a  purchaser,  and  it  was  proved  that 
he  had  paid  into  the  hands  of  the  sheriff,  by  authority  of  the  court,  the 
full  amount  of  the  purchase  money,  leaving  nothing  but  a  claim  for  in- 
terest on  the  part  of  the  plaintiff,  the  rule  was  discharged.  HaU  v. 
DaugUu  dt  McVougaU  et  al.,  2  L.  G.  J.  276,  8.  G.  1858. 

2.  The  proceedings  upon  a  folU  enchire  may  be  stayed  and  annnUed  even 
after  the  rule  has  been  granted,  when  the  pui^aser  pays  the  purchase 
money  and  the  costs  incurred  up  to  date.  Langevin  v.  Qaron  dt  (Taron,  2 
L.  G.  B.  125,  8.  G.  1851. 

8.  And  where  before  such  rule  was  made  absolute  the  purchaser  ofTered 
to  pay  the  purchase  money,  the  court  would  in  its  discretion  permit  him 
to  do  so.  Nye  v.  Potter  db  Bromn  db  Anderson,  5  L.  C.  J.  28,  8.  G.  1860; 
Diekeneon  v.  Bowrque  A  Blanchard,  4  L.  C.  J.  119,  8.  C.  1860. 

*  "  Or  Judge,"  48  Vict.  cap.  20,  s.  11,  (Que.). 
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6ML  If  the  price  of  the  resale  is  not  snffioient  to  cover 
the  amount  of  the  first  porchase,  with  interest  thereon, 
and  the  costs  incurred  on  the  resale,  the  false  bidder  may 
be  held,  even  by  coercive  imprisonment,  to  pay  the  differ- 
ence, upon  an  application  to  that  effect,  made  by  any  party 
to  the  suit,  in  the  same  form  and  manner  and  under  the 
same  conditions  as  that  for  a  resale.  G.  S.  L.  0.  c.  86,  ss. 
18,  26,  26 ;  Poth.  Proc.  226 ;  C.  P.  0.  710. 

1.  Where  a  role  for  contrainte  par  cofp$  against  the  purchaser  of  a  pro- 
party  sabeeqaently  sold  at  his  foUe  enehire  was  applied  for — Held,  that  a 
rule  ooald  not  be  granted  against  the  adjndioataire  for  the  costs  bnt  only 
for  the  difference  of  price.  The  Trust  and  Loan  Company  of  Upper  Canada 
T.  Doyle  et  al.  dt  Stanley,  8  L.  G.  J.  802.  S.  G.  1869. 

690*  Besale  for  false  bidding  can  only  take  place  upon 
a  writ  of  venditioni  exponas,  ordering  the  sheriff  to  proceed 
with  the  sale  upon  such  conditions  as  are  fixed  by  the  court. 

The  writ  is  subject  to  the  formalities  mentioned  in  article 
663,  and  must  contain  a  summary  of  the  judgment  ordering 
the  resale  for  false  bidding. 

§  7.  Of  the  return  of  writs  of  execution. 

697«  [The  sheriff  in  whose  hands  a  writ  has  been  placed 
in  order  to  the  sale  of  the  immoveables  of  a  debtor,  is  bound, 
on  pain  of  being  liable  for  all  costs  and  damages,  to  return 
such  writ  on  the  day  appointed,  together  with  a  certificate 
of  his  proceedings,  the  minutes  of  seizure,  a  duplicate  of 
the  advertisements,  with  a  certificate  of  their  publication 
and  of  the  oral  publications,  the  minutes  of  the  bidding, 
the  conditions  of  sale,  a  statement  of  his  fees  and  disburse- 
ments taxed  in  conformity  with  article  706,  the  certificate 
of  the  hypothecs  charged  upon  the  immoveable  seized,  and 
all  oppositions  and  claims  placed  in  his  hands,  or  writs  of 
execution  which  he  has  noted  as  oppositions. 

If  there  be  a  return  of  nuUa  bona  it  must  be  made  forth- 
with  without  waiting  until  the  day  fixed  for  the  return  of 
the  writ. 
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If  the  debtor  is  an  insolvent  trader,  the  moneys  must, 
on  application  to  that  effect,  be  given  into  the  hands  of  the 
assignee  lawfully  appointed,  together  with  the  certificate 
of  hypothecs.    C.  8.  L.  G.  c.  86,  s.  26  ;  c.  85,  s.  8. 

1.  The  sheriff  cannot  refuse  to  make  his  return  on  the  ground  that  hu 
fees  have  not  been  paid.  WiUon  v.  Brown  <&  Brown,  1  L.  C.  J.  284,  S.  G. 
1857. 

2.  A  rule  will  not  be  granted  against  a  sheriff  to  oompel  him  to  retam 
a  writ  before  the  day  fixed.  Dorval  v.  L'Esperance,  3  Bev.  de  L4g.  471,  K. 
B.  1811. 

3.  The  sheriff's  return  can  be  contested  by  improbation  only.  UEsper- 
ance  db  AUard  et  vir,  1  L.  C.  B.  154,  Q.  B.  1851. 

698.  If  the  sheriff  has  been  unable  to  procure  a  certifi- 
cate of  the  hypothecs  before  the  day  fixed  for  the  return  of 
the  writ,  he  must  mention  the  fact  and  file  the  certificate 
afterwards  as  soon  as  he  obtains  it.    Ibid. 


699«  As  soon  as  immoveables  have  been  adjudged,  the 
sheriff  must  procure  from  the  registrar  of  the  registration 
division  in  which  each  immoveable  is  situated,  a  certificate 
of  the  hypothecs  charged  upon  such  immoveable,  and  regis- 
tered up  to  the  day  of  sale ;  which  certificate  the  registrar 
is  bound  to  furnish  on  payment  of  the  fee  established  by 
order  of  the  Governor  in  Council. 


1.  Plaintiff  caused  three  pieces  of  land  belonging  to  his  debtor,  James 
B.  to  be  seized  and  sold  ;  WiUiam  B.  became  the  purchaser  of  two  lots, 
but  as  he  neglected  to  pay  the  purchase  price,  plaintiff  proceeded  to  a  resale 
for  false  bidding.  On  the  day  of  the  resale,  William  B.  promised  the  plain- 
tiff in  writing,  to  pay  the  purchase  price  of  the  first  sale  within  six  months, 
and  the  defendants  in  the  present  suit  guaranteed  in  writing  that  plaintiff 
would  be  paid.  As  WiUiam  B.  faUed  in  his  payments,  the  plaintiff  caused 
the  lots  to  be  resold  for  false  bidding,  and  sued  the  warrantors  for  the 
balance  due  on  his  claim  against  James  B.  Heldt  that  the  warranty  was 
for  the  payment  to  the  sheriff  of  the  bids  made  by  William  B.,  and  that 
plaintiff  had  not  a  personal  right  of  action  against  them.  Butler  v.  Red- 
mond et  al,  10  Q.  L.  R  887,  B.  C.  B.  1884. 
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The  word  ''  hypothec/'  as  regards  this  certificate,  includes 
privileges  and  all  other  charges  upon  real  estate.  G.  S.  L. 
C,  c.  86,  ss.  26-S2. 

700«  The  certificate  must  contain: 

All  hypothecs  registered  against  the  property,  as  soon  as 
hypothecs  shall  be  thus  registered,  when  the  plan  and  book 
of  reference  shall  be  in  force  in  the  registration  division  ; 
all  hypothecs  registered  against  the  parties  who,  during 
the  ten  years  previous  to  the  sale,  were  owners  of  the  im- 
moveable; and  all  such  anterior  hypothecs  as  were  regis- 
tered anew  during  that  period. 

It  must  also  contain  the  date  of  the  act  registered  as  cre- 
ating or  evidencing  such  hypothec,  the  date  of  its  registra- 
tion, the  names,  occupation  and  residence  of  the  creditor, 
and  the  name  of  the  notary  or  notaries  before  whom  the 
act  was  passed,  if  it  is  notarial ;  it  must  specify,  when  sev* 
eral  immoveables  are  seized,  which  of  them  is  affected  by 
each  hypothec,  mentioning,  as  regards  each  hypothec, 
every  partial  payment  registered,  and  the  amount  in 
principal  and  preserved  interest  which  appears  to  be  due ; 
and  if  the  registration  of  a  hypothec  has  been  renewed, 
the  certificate  must  mention  both  the  registration  and  the 
renewal. 

But  the  registrar  must  not  include  hypothecs  which  ap- 
pear by  his  books  to  have  been  extinguished  or  wholly 
discharged ;  and  in  searching  for  the  hypothecs  the  registrar 
must  not  go  beyond  the  date  of  a  sherifTs  titl^,  a  sale  in 
bankruptcy  or  by  forced  licitation,  or  of  any  other  sale  hav- 
ing the  effect  of  a  sheriff's  sale,  or  of  a  judgment  of  confir- 
mation of  title,  with  regard  to  the  immoveable  in  quesj;ion, 
and  which  has  been  registered ;  except  as  to  hypothecs 
which  are  not  by  such  means  discharged  or  extinguished. 

If  there  is  no  hypothec  registered,  or  if  all  the  hypothecs 
registered  appear  to  have  been  extinguished  or  discharged, 
he  must  state  so  in  his  certificate. 
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G.  S.  L.  C.  c.  86,  88.  7,  26,  27  and  Schedule  B ;  25  Y.  c. 
11,  8.  4. 

1.  Where  the  certificate  did  not  cover  the  time  elapsed  since  the  change 
of  the  division  and  the  sale,  the  judgment  of  distribution  was  reformed 
so  as  to  remedy  the  error  thereby  caused.  Banque  NttHonale  v.  La  SoeUU 
de  Comtrvction  du  Canada  db  La  Banque  ViUe  Marie,  2  L.  N.  59,  8.  G.  R. 
1878. 

2.  The  registrar  is  bound  to  enter  in  the  oertifloate,  all  hypothecs 
registered  against  the  parties  who  have  been  owners  of  the  property  sold 
during  the  ten  years  preceding  the  sale,  and  he  cannot  limit  his  certifi- 
cate to  the  entries  of  mortgagee  registered  within  such  ten  years ;  and  the 
registrar  is  liable  to  pay  the  amount  of  such  mortgages  as  would  have 
been  collocated  on  the  proceeds  of  the  sale  had  he  made  a  proper  certifi- 
cate, and  which  have  not  been  so  collocated  owing  to  his  having  neglected 
to  furnish  a  proper  certificate.  The  TruM  and  Loan  Co.  of  Canada  v. 
Dupras,  25  L.  G.  J.  239,  Q.  B.  1880. 

8.  A  hypothec  inserted  in  a  registrar's  certificate,  and  created  by  a 
person  who  had  not  been  proprietor  within  ten  years  will  be  struck  from 
the  certificate  on  petition  to  that  end,  made  by  any  of  the  parties  td  the 
suit.    Armstrong  v.  Hi»,  5  B.  L.  897,  B.  G.  1874. 


Form  No.  86. 

Id  connection  with  articles  700,  935,  955. 

Certificate  of  the  Registrar. 

Lower  Canada, 
County  {or  Registration  Division)  of 

Privileges  and  Hypothecs  registered  in  my  office,  which 
do  not  appear  hy  the  books  therein  to  have  been  wholly 
discharged,  and  of  which  I  am,  under  the  provisions  of  the 
Code  of  Civil  Procedure  of  Lower  Canada,  required  to  grant 
a  certificate,  at  the  instance  of  A.  B.  of 
(Esquire,  or  as  the  case  may  be)  the  applicant  named  in  the 
annexed  Notic^  of  application  for  the  confirmation  of  Title 
— or  of  C.  D.,  &c.,  Sheriff  of  the  District  of  having 
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the  execution  of  the  annexed  Notice  of  Sheriff's  Sale, — or  of 
E.  F.,  &c.,  the  party  prosecuting  the  Lioitation  mentioned 
in  the  annexed  Notice, — or  of  G.  H.  applying  for  such  cer- 
tificate : — 

Fint  Against  the  property  to  which  the  judgment  of  con- 
firmation— or  the  said  Notice  of  Sheriff's  sale — or  the 
said  Notice  of  Licitation  is  to  apply, — or  described  in 
the  application  of  the  said  6.  H. ;  the  following,  viz. : — 
a  hypothec  (or  as  the  case  may  be)  created  by  a  {descrip- 
tion of  instrument)  between  and 
(nam£s  and  qiuilities  of  parties)  bearing  date  the 
day  of  18  ,  and  registered  on  the 
day  of  18  ,  passed  {if  the  instrument  be 
Notarial)  before  Notary  Public  and  his 
Colleague,  at  ,  as  to  which  no  discharge  is 
registered  {or  as  the  case  may  be,  mentioning  any  par- 
tial discharge  registered),  and  the  sum  which  appears 
to  be  due  for  principal  and  interest  secured  by  which 
hypothec  appears  to  be  $  ,  and  the  regis- 
tration of  which  hypothec  has  not  been  renewed  {or 
was  renewed  on  the  day  of  18  , 
as  the  case  may  be.)  And  so  on  in  the  same  form  for 
any  other  privileges  or  hypothecs  registered  against  siich 

property. 

* 

Secondly.  Against  parties  who,  within  ten  years  next  pre- 
ceding the  date  of  the  registration  of  the  title  sought 
to  be  confirmed  as  aforesaid, — or  next  preceding  the 
date  of  the  Notice  of  Sheriff's  sale, — or  next  preceding 
the  date  of  the  Notice  of  sale  by  Licitation  {as  the  case 
may  be)y — or  next  preceding  the  date  of  the  application 
of  the  said  G.  H. — have  been  owners  of  the  said  pro- 
perty, the  following,  viz. : — 

A  hypothec  created,  etc.,  {as  under  next  preceding  head.) 


L 
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Thirdly.  {In  case  of  demand  of  certificate  under  article  2177 
of  the  Civil  Code.)    Against  G.  H.,  of  ,  etc., 

,  the  immediate  author  of  the  party  who 
owned  the  said  property  at  the  commencement  of  the 
said  ten  years,  the  following,  viz.  : — 

A  hypothec  created,  etc.,  (as  under  preceding  heads.) 

If  there  is  no  privilege  or  hypothec  required  to  be  cer- 
tified under  any  one  or  more  of  the  foregoing  heads^ 
the  Registrar  willy  instead  of  the  words ^  "  the  follow- 
ing, viz.**  insert  the  word  "  None." 

Until  plans  and  books  of  reference^  under  articles  2168 
ane2  2169  of  the  Civil  Code,  are  in  force  in  the  County 
or  Registration  Division,  the  Registrar  may  omit  the 
first  head. 

If  the  Registrar  was  not  able  to  ascertain,  from  the  books 
and  documents  in  his  office,  who  were  the  owners  of 
th^  property  during  the  ten  years  (^foresaid,  or  who 
•  was  the  author  of  the  party  who  was  the  owner  thereof 
at  the  commencement  of  the  said  ten  years,  he  wiR 
add: 

And  inasmuch  as  I  was  not  able  to  ascertain,  from  the 
books  and  documents  in  my  office,  who  all  the  own- 
ers of  the  property  during  the  ten  years  aforesaid 
were  (or  who  was  the  author,  etc.,  stating  the  requi- 
site fact  or  facts  which  he  was  not  able  to  ascertain 
from  the  books  or  documents  in  his  office), — ^I  have 
therefore,  as  required  by  the  said  Act,  ascertained  by 
the  affidavits  of  and  , 

hereunto  annexed,  that  was  the  owner 

of  the  said  property  in  the  year  18      (ory  as  the  case 
may  be,  mentioning  all   the  facts   so  ascertained); 
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all  which  I  hereby  certify  to  all  whom  it  may  cod- 
cem. 


Witness  my  hand  at 
of  *  ,18 


this 


day 


O.K., 

Begistrar  of  the  County  or  Begistration 
Division  of 

701*  If  the  registrar  cannot  ascertain  from  the  books  and 
documents  in  his  office,  what  persons  were  owners  of  the 
immoveable  during  the  ten  years  which  preceded  the  sale, 
he  must  diligently  inquire  of  the  neighboring  proprietors 
and  other  persons  well  acquainted  with  the  property,  and 
such  persons  are  bound  to  give  him,  in  writing  and  under 
oath,  such  information  as  they  arq  possessed  of.  The  regis- 
trar, in  his  certificate,  must  mention  the  information  he  has 
thus  obtained,  and  take  care  that  every  fact  upon  which 
his  certificate  is  thus  based  is  attested  by  two  witnesses, 
whose  affidavits,  duly  sworn  to  before  him  or  any  other 
competent  officer,  are  annexed  to  such  certificate.  G.  S.  L. 
C.  c.  86,  s.  8. 


Form  No.  87. 

In  connection  with  article  701. 

Lower  Canada, 
District  of 


} 


A.  B.,  of  ,  in  the  County  (or  Begistration  Division 

of  {Farmer)  maketh  oath  {or  solemn  affirmation) 

as  follows : — 

That  to  the  personal  knowledge  of  this  deponent  {or  affir- 
mant) K>  B.,  of  ,  was,  in  or  about  the  year  18  in 
possession  as  owner  of  the  following  property  {describe  the 
property  a$  tn  ihe  foregmng  Form),  or  if  each  party  was  so 
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in  possession  of  part  only  of  the  said  property  ^  say,  was  in  or 
about  the  year  18  in  possession  as  owner  of  {deserve  ike 
part),  forming  part  of  the  following  property  {describe  the 

property  as  in  the  foregoing  form,  and  if  tft<j  property  was  in 
the  possession  of  several  persons  during  the  ten  years,  declare 
in  the  same  manner  the  time  during  which  each  of  them  has 
possessed  the  property  or  only  portion  of  it,  and  the  deponent 
(or  affirmant)  hath  signed. 

E.  P. 

Sworn  (or  solemnly  affirmed)  before  me  at 
this  day  of  ,  18 

L.  M. 
Begistrar  or  Justice  of  the  Peace  for  District  of 

The  words  of  the  foregoing  are  to  be  vaiied  so  as  to  meet 
the  circumstances  of  the  cases  in  which  they  are  used. 

70S*  If  the  immoveable  in  question  was,  during  the  ten 
years  which  preceded  the  sale,  in  another  county  or  registra- 
tion division,  of  which  neither  the  books,  entries  and  docu- 
ments relating  to  such  immoveable,  nor  copies  thereof  have 
been  transmitted  to  the  registry  office  of  the  county  or 
registration  division  in  which  the  immoveable  was  situate 
at  the  time  of  the  sale,  the  registrar  states  the  fact  in  his 
certificate ;  and  in  every  such  case  the  sheriff  shall  obtain 
from  the  registrar  of  such  other  county  or  registratiop 
division,  a  certificate  of  all  hypothecs  registered  while  the 
immoveable  was  within  such  county  or  registration  division, 
and  the  latter  registrar  likewise  is  subject  to  the  provisions 
of  the  two  preceding  articles.    Ihid.  s.  10. 

70S«  [After  the  plan  and  book  of  reference  have  been 
deposited  in  any  registry  office,  conformably  to  the  provisions 
of  articles  2168  and  2169  of  the  Civil  Code,  the  Governor 
^&y>  by  an  Order  in  Council,  change  the  form  of  certificate 
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to  be  given  by  the  registrar  as  hereinabove  prescribed ;  and 
every  snch  order  is  published  in  the  Canada*  Oazette^  and 
takes  effect  from  and  after  the  day  therein  named,  provided 
snch  day  be  not  less  than  one  month  after  the  publication 
of  such  order. 

704*  In  the  case  of  resale  for  false  bidding,  the  sheriff 
need  not  obtain  a  certificate  of  hypothecs  if  one  has  already 
been  filed  with  the  return  made  upon  the  first  sale. 


70S.  The  sheriff  is  allowed,  out  of  the  moneys  which  he 
has  levied,  all  costs  incurred  by  him  to  effect  the  sale,  and 
all  fees  belonging  to  his  office,  after  they  have  been  taxed 
by  a  judge  or  the  prothonotary,  and  the  cost  of  the  certifi- 
cates of  hypothecs ;  and  he  must  hold  the  balance  subject 
to  the  order  of  the  court.  G.  S.  L.  G.  c.  85,  s.  9 ;  c.  86,  ss. 
2,  6,  §  8,  7,  8. 

1.  The  sheriff  after  a  sale  under  exeoation  of  an  immoveable  has  a 
right  to  place  in  his  bill  of  ooets  the  tax  of  one  per  cent,  imposed  by  0.  S. 
L.  G.  cap.  109,  &  2S  Vict.  cap.  12 ;  Amutrtrng  v.  Htu,  5  B.  L.  896,  S.  C. 
1874. 

3.  Where  the  sheriff  after  a  sale  of  immoveables  made  his  report, 
aooompanied  by  the  registrar's  certificate  and  the  biU  of  charges  there- 
for, and  the  opposants  considering  the  charges  too  high,  asked  for  a  rale 
against  the  sheriff,  ordering  him  to  appear  to  have  the  charges  taxed — 
Held,  that  he  could  not  be  proceeded  against  in  consequence  of  the  exces- 
sive nature  of  such  charges.  Ma$$on  v.  MuUim  dt  The  Seminary  of  Mon- 
treal, 6  L.  G.  J.  107,  S.  G.  1862. 

8.  Held,  on  appeal  from  the  Girouit  Gourt,  that  a  sheriff  conducting 
a  judicial  sale  is  liable  for  the  cost  of  the  registrar's  certificate  if  he  have 
ordered  it  before  the  day  of  sale,  notwithstanding  the  provisions  of  G.  8. 
L.  G.  cap.  86,  sec.  18.  Lambly  et  al.  v.  Quesnel,  17  L.  G.  B.  264,  Q.  B. 
1867. 

4.  The  attorney  ad  litem  upon  whose  fiat  a  writ  of  execution  issues,  is 
liable  towards  the  sheriff  for  his  fees  and  disbursements.  Botton  et  al.  v. 
Tayhr,  1  L.  C.  J.  60,  7  L.  G.  B.  829,  Q.  B.  1867. 


*  Now  <«  The  Quebec  OfEUaal  Gasstte.**    81  Vict.  cap.  18,  s.  4.  (Que.) 
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5.  The  sheriff  can  exact  the  fees  of  one  contract  only  for  all  property 
sold  to  the  same  person  at  the  same  sale.  Miller  v.  Lambert^  8  B.  L.  447, 
8. C.  1871. 

6.  The  sheriff  cannot  deduct  from  the  proceeds  of  an  immoyeable  the 
cost  of  the  deed  of  sale  and  registration,  such  charges  being  payable  by 
the  purchaser.    Boiueau  y.  Pilot,  1  L.  C.  B.  163,  8.  G.  1850. 

8ee  Sterling  et  al,  y.  Darling  dt  Fowler,  1  L.  G.  J.  161,  nnder  art.  758 
post. 

§  8.  Of  the  effect  of  sheriff^ s  sale. 

706*  No  adjudication  is  perfect  until  the  price  is  paid, 
and  then  it  conveys  ownership  from  the  time  of  its  date. 
Pothier,  Proc.  226-7 ;  H^ric.  Vte.  des  Imm.  118 ;  6  N., 
Deniz.  46-46. 

1.  An  obligation  in  fayoor  of  a  sheriff  by  which  an  adjudicataire  pro- 
mises to  pay  him  the  porchase  price  with  interest,  is  against  public  order 
and  the  laws  regulating  the  office  of  sheriff,  and  is  therefore  nuU.  Berard 
y.  Mathieu,  21  L.  G.  J.  284,  Q.  B.  1876. 

707*  The  purchaser  takes  the  immoveable  in  the  condi- 
tion in  which  it  is  at  the  time  of  the  adjudication,  without 
regard  to  deteriorations  or  improvements  subsequent  to  the 
seizure.    Poth.  Proc.  218-9. 

708.  The  adjudication  is  always  without  any  warranty 
as  to  the  contents  of  the  immoveable,  but  it  conveys  all 
rights  which  belong  to  it,  and  which  the  judgment  debtor 
might  have  exercised,  and  also  all  active  servitudes  attach- 
ed to  it,  even  though  they  are  not  mentioned  in  the  minutes 
of  seizure.  Contra  :  2  L.  C.  R.  194 ;  9  L.  C.  R.  108  ;  Z>m- 
jardins  v.  La  Banque  duPeuple,  10  L.  C.  B.  825. 

1.  A  purchaser  at  a  sale  of  real  estate  under  execution,  cannot  claim 
to  be  collocated  on  the  proceeds  of  the  sale  for  a  portion  of  the  price  paid 
on  the  ground  that  the  property  proyed  to  be  of  considerable  less  extent 
than  adyertised,  and  the  knowledge  by  the  purchaser  when  bidding  that 
the  adjoining  property  did  not  belong  to  the  defendant,  and  was  included 
in  tho  description  by  error,  would  be  a  complete  bar  to  such  a  claim. 
Melancon  y.  Hamilton,  16  L.  C.  J.  67,  Q.  B.  1872. 
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2.  Under  the  Code  of  Civil  Procedure,  the  adjadioation  of  an  immove- 
ftble  at  BherifTs  sale  does  not  imply  any  warranty  of  its  contents,  and  the 
porchaser  cannot  file  an  opposition  afin  de  conserver  on  the  proceeds  of 
the  sale  for  the  valne  of  any  deficiency.  PeUetier  v.  Cha$8e  dt  CtuUmgvuiy^ 
.  3  Q.  L.  B.  65,  B.  C.  1876  ;  Douglas  v.  Douglas  db  The  Seminary,  8  Q.  L.  B. 
197,  B.  C.  1877 ;  Bee  Thomas  v.  Murphy,  8  B.  L.  231,  Q.  B.  1877. 

709.  A  sheriff's  sale  does  not  discharge  immoveables 
from  servitudes  with  which  they  are  charged.  G.  S.  L.  G. 
c.  36,  s.  27. 

710*  A  sheriff's  sale  does  not  discharge  property  from 
hypothecs  resultmg  from  the  commutation  of  seigniorial 
rights,  excepting  arrears  accrued  previously  to  the  sale. 

Nor  does  it  discharge  property  from  the  right  of  emphy- 
teusis, or  from  substitution  not  yet  open,  or  customary 
dower  not  yet  open,  except  when  it  appears  on  the  face  of 
the  proceedings  that  there  exists  a  prior  or  preferable  claim. 
Poth.  227-8 ;  C.  8.  L.  G.  c.  44,  ss.  49,  50,  54  ;  H^ric.  46-47, 
et  seq. ;  148,  et  seq. ;  7  N.  D.  228. 

1.  A  sheriff's  sale  discharges  property  from  substitutions  which  are 
open,  but  not  from  those  which  are  not  so.  Roy  v.  Pineau,  3  Q.  B.  B. 
146,  Q.  B.  1882. 

711*  A  sheriff's  sale  discharges  property  from  all  other 
real  rights  not  mentioned  in  the  conditions  of  sale.  Pothier, 
Proc.  227 ;  H^ric.  Vte.  des  Imm.  46-47,  59  et  seq. ;  1  Pig. 
779 ;  C.  S.  L.  G.  c.  85,  s.  4,  §  8. 

See  appendix,  48  Vict.  c.  22,  s.  14. 

1.  Immoveables  sold  under  execution  are  freed  from  all  incumbrances 
with  which  they  are  charged  except  such  as  are  clearly  expressed  in  the 
sherifPs  advertisements ;  and  where  the  property  sold  had  been  twice 
leased  for  a  term  of  years  by  emphyteutic  lease,  and  the  first  lease  only 
was  adverted  to  in  the  notices  of  sale,  the  property  sold  was  held  to  be 
released  from  the  charges  to  which  it  was  subject  by  virtue  of  the  second 
lease.    T^  v.  Chime,  14  L.  C.  B.  147,  S.  G.  1858. 

2.  And  where  three  lots  of  land  belonging  to  a  succession  were  sold 
under  execution,  in  the  possession  of  a  third  party,  who  refused  to 
deliver,  and  the  purchaser  brought  action  to  revendicate  them — Held, 
in  appeal,  reversing  the  decision  of  the  court  below,  that  the  judicial 
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sale  effected  a  real  tradition  of  the  property,  and  that,  nnder  the  cironm- 
stanoes,  therefore,  the  defendant  ooold  oppose  no  legal  title  to  the  action. 
Loranger  v.  Boudreau  et  ux.  9  L.  G.  B.  885,  Q.  B.  1859. 

3.  And  in  a  similu  case — Held,  that  the  sale  nnder  ezeontion  of  an 
immoveable  extinguishes  all  right  of  property,  exoept  when  the  proprietor 
is  in  possession  at  the  time  of  the  adjudication  pro  non  domino.  Patton  v. 
Afmn,  16  L.  C.  B.  267,  Q.  B. 

4.  And  heldf  also^  that  to  preserve  his  rights  the  proprietor,  if  not 
in  possession  at  the  time  of  such  sale,  must  oppose  it  in  the  ordinary 
manner,  or  otherwise  he  is,  by  the  effect  of  the  sale,  purged  of  aU  his 
rights  thereto.    Ibid. 

712*  A  purchaser  who  cannot  obtain  the  delivery  of  the 
property  from  the  judgment  debtor,  must  demand  it  of  the 
sheriff,  and  upon  the  sheriff's  return  or  certificate  of  the 
refusal  to  deliver,  the  purchaser  may  apply  to  the  court*  by 
petition,  of  which  the  debtor  has  received  notice,  and  obtain 
an  order  commanding  the  sheriff  to  dispossess  the  debtor, 
and  to  put  the  purchaser  in  possession,  without  prejudice 
to  the  recourse  of  the  latter  against  the  debtor,  for  all 
damages  and  costs  resulting  from  his  refusal.  G.  S.  L.  G. 
c.  86,  s.  27. 

1.  To  obtain  an  order  for  a  writ  of  possession  for  an  adjudicataire 
there  must  be  a  return  by  the  sheriff  that  he  has  not,  and  cannot,  put 
him  in  possession.    Beifihardt  v.  Haus$emant  8  Bev.  de  L6g.  473,  K.  B.  1821. 

2.  The  purchaser  cannot  obtain  a  writ  of  possession  before  he  has  paid 
the  price,  and  he  must  give  notice  of  his  petition  to  the  defendant. 
Convey  v.  Smiley  dt  Carpenter^  4  Q.  L.  B.  183,  8.  C.  1878. 

8.  A  purchaser  may  obtain  a  writ  of  possession  after  the  expiry  of  a 
year  and  a  day  from  the  date  of  the  adjudication,  provided  he  move  for 
the  same  within  the  year  and  day  from  the  judgment  of  distribution. 
SeweU  V.  Bowrk  dt  LanglaU,  4  Q.  L.  B.  246,  8.  G.  B.  1878. 

4.  Notice  of  the  application  must  be  given  the  defendant  with  the  delay 
required  for  ordinary  summones.  Franci»  v.  Cheny  et  aU  db  Srunet,  12 
B.  L.  624,  8.  G.  1884. 

*  **  Or  Judge.'*    48  Vict.  cap.  20,  b.  11.  (Que.) 
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5.  The  Oirooit  Court  has  no  juriBdiction  to  grant  a  petition  by  a  pur- 
chaser for  an  order  to  the  sheriff  to  dispossess  the  defendant  and  to  pnt 
him  in  possession  of  his  purchase,  notwithstanding  the  writ  under  which 
the  real  estate  was  sold  issued  out  of  the  Circuit  Court,  because  the 
report  of  distribution  was  made  and  filed  in  the  Superior  Court.  Evans 
V.  HurtubUe  dt  de  Berezy,  27  L.  C.  J.  294,  C.  C.  1883. 

6.  A  purchaser  cannot  obtain  a  writ  of  possession  until  he  has  obtained 
a  title  deed  from  the  sheriff.    Bourk  v.  LaTigloU^  10  B.  L.  561,  Q.  B,  1879. 

7.  A  purchaser  may  have  a  writ  of  possession  after  the  yeajf  and  day 
from  the  adjudication.  Bcmrk  v,  LangloU,  2  Legal  News  202,  Q.  B.  1879. 
But  see  10  B.  L.  561. 

8.  A  purchaser  cannot  ask  for  a  writ  of  possession  against  a  third 
party,  but  only  where  the  debtor  refuses  delivery.  Truit  <t  Loan  Co.  v. 
/ones,  2  L.  N.  195,  S.  C.  1879. 

9.  Bi^t  of  purchaser  to  expel  lessee.  McLaren  ▼.  Kirhoood^  4  L.  N. 
45,  S.  C.  1881,  25  L.  C.  J.  107. 

See  DesjanUfu  ▼.  Gravel,  under  art.  659  ante. 
See  art.  549,  supra. 

71S«,  The  proceedings  upon  this  applieation  are  the  same 
as  upon  that  for  a  resale  for  false  bidding. 

§  9.  Of  the  vacating  of  sheriff*  8  sales. 

714.  Sheriffs  sales  may  be  vacated  : 

1.  At  the  instance  of  the  judgment  debtor,  or  of  any 
creditor  or  other  interested  person  : 

If  fraud  or  artifice  was  employed,  with  the  knowledge  of 
the  purchaser,  to  keep  persons  from  bidding ; 

If  the  essential  conditions  and  formalities  prescribed  for 
the  sale  have  not  been  observed ;  but  the  seizing  party  can- 
not vacate  the  sale  for  any  want  of  formalities  attributable 
to  himself  or  his  attorney ; 

2.  At  the  suit  of  the  purchaser : 

If  he  is  liable  to  eviction  by  reason  of  some  customary 

dower,  substitution,  or  other  right  from  which  the  property 

is  not  discharged  by  sheriff's  sale  ; 

27  F.  0.  0.  p. 
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If  the  immoveable  differs  so  much  from  the  description 
given  of  it  in  the  minutes  of  seizure,  that  it  is  to  be  pre- 
sumed that  the  purchaser  would  not  have  bought  had  he 
been  aware  of  the  difference.  Poth.  Proc.  286,  240 ;  H^c. 
187 ;  1  Pig.  780. 

1.  VHiere  real  property  is  sold  under  execution  the  adjudication  can 
only  be  attacked  by  a  person  who  was  a  creditor  at  the  time  of  the  sale, 
and,  consequently,  the  transferee  of  a  creditor,  previous  to  the  sale,  could 
not  demand  the  nullity  of  the  adjudication  unless  notice  of  the  transfer 
had  been  duly  signified  to  the  debtor.  Berard  v.  Barrette  etuxdt  Lcmbert 
df  Sdlvoi,  6  B.  L.  703,  B.  G.  1S74. 

3.  No  raoh  notice  of  the  transfer  need  be  served  upon  the  other 
purchasers.    UritL 

8.  A  demand  in  nullity  of  the  adjudication  must  be  presented  within  a 
year  subsequent  thereto.    Ibid. 

4.  The  petition  in  nullity  must  show  that  the  claim  of  the  petitioner 
would  probably  have  been  paid,  if  the  property  had  been  sold  at  a  higher 
price  ;  that  the  property  was  worth  more  than  the  price  for  which  it  was 
sold ;  that  the  manner  in  which  it  was  sold  was  in  law  fraudulent ;  and 
that  the  creditors,  and  especially  the  petitioner  himself,  will  noeewiirily 
thereby  suffer  serious  loss  and  injury  unless  the  adjudication  is  annulled. 
Ibid. 

6.  An  agreement  by  a  purchaser  to  pay  a  creditor  the  amount  of  his 
claim  on  condition  that  he  refrains  from  bidding,  is  not  a  fraud  such  as 
will  annul  the  adjudication.  Berard  v.  Barette  et  nx.,  6  B.  L.  708,  8.  0. 
1874. 

6.  A  sale  by  the  sheriff  of  Montreal,  at  his  own  office,  of  land  situate 
in  the  parish  of  L'Efrfant  Je$u9,  a  duly  erected  parish  for  all  civil  purposes 
formed  out  of  the  parish  of  Montreal,  is  null  and  void,  as  such  si^e  could 
be  legally  effected  at  the  church  door  of  the  P.  of  UEf^ant  Jetu»  only. 

Such  nullity  can  be  invoked  by  a  hypothecary  creditor  by  petition 
(without  a  writ  of  summons)  duly  served  on  all  the  parties  interested. 

It  can  also  be  invoked  by  means  of  an  opposition  filed  after  the  sale 
and  served  on  all  parties  interested,  and  containing  all  the  aUegations 
essential  to  a  petition  en  nuUiU  de  dJcrH,  FavUuz  v.  The  Montreal  Loan  4t 
M,  Co.,  32  L.  0.  J.  383,  Q.  B.  1878.  Confirmed  in  Sup.  Gt.  of  Gan.,  2  L. 
N.  434 ;  but  see  now  43-43  Vict.  o.  35,  under  art.  671  ante.  See  PhUUpte 
V.  Sanborn,  6  L.  G.  J.  353, 13  L.  G.  B.  408,  supra  under  art.  671. 

7.  If  an  immoveable  charged  with  an  unexpired  term  of  fifteen  years 
of  an  emphyteutic  lease  be  sold  by  the  sheriff  without  mention  of  such 
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charge  in  the  minxites  of  eeiznre,  and  if  each  (diarge*  diminishes  the 
value  of  the  property  so  much  that  it  is  to  be  presumed  that  the  pur- 
chaser would  not  have  bought  had  he  been  aware  of  it — ^the  purchaser 
who  is  prevented  by  notification  and  protest  on  the  part  of  the  lessees 
from  obtaining  possession  of  the  immoveable  during  such  xmezpired 
tenn,  may  obtain  the  vacation  of  the  sheriffs  sale.  Co§ntt  et  al.  v. 
Lemuux  dt  Sattroff,  5  L.  N.  10,  25  L.  0.  J.  817,  B.  C.  1881. 

8.  A  plaintiff  who  has  caused  a  piece  of  land  to  be  seized  and  sold  as 
belonging  to  his  debtor  which  really  was  the  property  of  another,  nlay 
apply,  by  petition,  to  have  the  sale  annulled.  Biffras  v.  0*Brien  dt  Mae- 
domUd,  11  B.  L.  876,  S.  G.  1882. 

9.  The  purchaser  petitioned  to  annul  a  sale  of  property  described  as 
bemg  45x90  feet,  instead  of  80x90,  which  it  really  was.  Plaintiff  cited 
0. 0.  P.  708  A  C.  C.  2168.  Sale  annulled.  Comp.  de  PrH  et  CrMit  Fancier 
V.  Baker  et  oZ.  24  L.  C.  J.  48,  2  L.  N.  849,  Q.  B.  1879.    See  8  L.  N.  57. 

10.  A  sheriff's  deed  may  be  declared  null  upon  improbation  at  the  suit 
of  a  creditor  who  is  interested.  Though  the  sheriff^s  deed  has  been 
enregistered  and  the  property  has  passed  into  the  hands  of  third  parties 
by  enregistered  titles,  if  the  deed  from  the  sheriff  is  false  in  any  par- 
ticular, it  will  be  so  declared  in  favour  of  a  creditor  of  an  annual  rent  of 
which  mention  was  omitted  therein.  Carpenter  v.  DAy,  5  Q.  L.  B.  811; 
Q.  B.  1877. 

11;  Nullities  or  informalities  in  a  delaieeement  cannot  be  invoked  in  an 
aotton  to  set  aside  a  sheriff's  sale.  Robert  v.  Northgravett  8  L.  N.  188,  8; 
C.  1880. 

12.  When  the  immoveable  sold  was  described  by  the  sheriff  as  com- 
prising certain  sub-divisions  of  an  official  number  as  marked  on  the 
cadattre,  and  as  fronting  on  a  projected  street,  and  the  official  plan 
retei'red  to  indicated  the  existence  of  a  street  along  the  front  leading  to 
the  highway,  the  absence  of  such  street  was  held  to  be  grounds  for 
vacating  the  sale  under  G.  0.  P.  714.  Moat  et  al.  v.  Moi$an,  8  L.  N.  294, 
25  L.  G.  J.  218,  Q.  B.  1880. 

18.  Question  of  proof  and  of  costs.  Commercial  Mutual  Bvilding  Society 
V.  Melver,  8  L.  N.  857-8,  S.  G.  1880. 

715«  The  application  must  be  made  in  the  snit  by  a 
special  petition,  it  must  be  served  npon  the  seizing  party 
and  npon  all  other  interested  parties  in  the  suit,  and  in 
other  respects  is  subject  to  the  rules  of  ordinary  procedure. 
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The  party  who  prosecated  the  seizure  and  sale  has  a  pre- 
ferable right  to  contest  any  suit  brought  to  vacate  sneb 
sale ;  and  if  he  fails  to  do  so  within  the  prescribed  delays 
any  other  party  may  take  up  the  contestation ;  but  the  par- 
chaser  cannot,  in  any  case,  be  condemned  to  pay  the  costs 
of  more  than  one  contestation. 

1.  The  sheriff  most  he  made  a  party  to  an  action  to  set  aside  a  sale 
under  execution  made  by  him.  Drapeau  y.  Fnuer,  1  L.  G.  L.  3. 96,  B.  G. 
1866. 

71tt*  Applications  on  behalf  of  the  judgment  debtor  to 
vacate  sheriff's  sales  must  be  made  within  the  same  delays 
as  are  prescribed  for  appealing  from  judgments  of  the 
Superior  Court. 

Pothier,  Proc.  125,  265 ;  Bounnan  v.  Dawson  <t  Doirton^ 
Montreal,  26th  Sept.,  1845 ;  Le  Prestre  2  Cent.  p.  149,  No. 
9 ;  4  Henrys,  p.  68. 

1.  Where  a  property,  which  had  been  jndioiaUy  sold  some  time  pre- 
viously, was  about  to  be  sold  again  in  the  hands  of  the  purchaser,  and 
the  defendant  in  the  first  case  by  opposition  a/In  de  dUtraire  opposed  (he 
second  sale  on  the  ground  of  nullities  in  the  firat — Heldt  that  an  opposttion 
would  not  lie  to  the  second  sale  on  account  of  nullitiee  in  the  first,  ezospt 
where  the  nullity  of  the  first  had  been  regularly  pronounced,  and  then 
only  within  the  year  from  such  first  sale.  Armttrong  dt  BarretU  v.  Crebatta 
d  Armttrong,  2  R.  L.  98,  8.  G.  B.  1870. 

2.  The  delay  of  service  of  a  petition  to  vacate  a  sheriff's  sale  is  the 
same  as  on  an  ordinary  summons.  Brown  v.  Demertt  7  L.  N.  SIS, 
8.  0. 1888. 

717*  Grounds  of  nullity  of  a  sheriff's  sale  may  likewise 
be  set  up  by  the  purchaser  against  whom  an  application  is 
made  for  a  resale  for  false  bidding. 

§  10.  Of  oppontiotiB  for  payrnenU 

718*  The  prothonotary  is  bound  to  keep  a  register  in 
which  are  entered  all  returns  by  the  sheriff  to  writs  of  exe- 
cution issued  by  the  court,  with  mention  of  the  amoontB 
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leYied,  of  the  oppositions  made  to  the  distribution  thereof, 
[and  of  all  claims  filed  as  well  in  the  hands  of  the  sheriff  as 
in  the  prothonotary's  office.]     86th  Bole  of  P.,  S.  C. 

1.  Where  there  were  two  oppoeants  afin  de  comerver  and  the  one  con- 
tested the  opposition  of  the  other — Heldt  that  such  contestation  formed  a 
distinct  issue  quoad  such  parties,  and  that  all  documentary  evidence  raised 
by  the  issue,  relative  to  such  contestation,  must  be  filed  by  the  opposants, 
and  it  is  not  sufficient  that  such  evidence  be  already  filed  by  parties  to  the 
record.    Kelly  v.  Fraur  d  Divers,  2  L.  G.  B.  868,  S.  C.  1852. 

719«  Oppositions  for  payment  are  necessary  only  for 
such  claims  as  the  registrar  is  not  bound  to  insert  in  his 
certificate  of  the  hypothecs  charged  upon  the  immoveable 
sold,  as  required  by  article  700. 

[They  are  not  necessary  for  claims  resulting  from  muni- 
cipal or  school  taxes,  or  assessments  for  the  building  or  re- 
pairing of  churches,  parsonages  and  church-yards ;  and  it  is 
sufficient  that  a  statement  of  such  claims,  certified  by  the 
secretary-treasurer,  or  other  authorized  agent  of  the  corpo- 
ration, be  filed  in  the  hands  of  the  sheriff  or  prothonotary. 

Claims  for  arrears  of  cens  et  rentes  or  other  rents  consti- 
tuted in  their  stead,  may  likewise  be  made  by  filing  with  the 
sheriff  or  prothonotary  a  statement  thereof  under  the  signa- 
ture of  the  seignior,  or  creditor,  or  of  his  agent.] 

720«  Oppositions  for  payment  may  be  filed  with  the 
sheriff,  if  he  has  not  yet  made  his  return,  or  in  the  office  of 
the  prothonotary  where  the  return  is  made,  within  six  days 
after  the  return. 

After  this  delay,  they  cannot  be  filed  without  permission 
of  the  court,*  and  upon  such  conditions  as  it  imposes.  88rd 
Bule  of  P.,  G.  S.  L.  C.  c.  86,  s.  4,  §  8,  and  Schedule  A. 

1.  An  opposition  q/In  de  eoneerver  may»  on  payment  of  costs,  be  filed  JEbt 
any  time  before  the  homologation  of  the  report  of  distribation.  Tkhierge 
V.  Bcivin,  8  Bev.  de  L^.  474,  K.  B.  1812. 


•  »« 
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2.  On  an  opposition  afin  de  conMrver  by  a  transferee  of  seigniorial  righti 
— Held^  thkt  snch  an  opposition  was  merely  a  conservatory  prooess,  and 
did  not  require  that  notice  of  saoh  transfer  shonld  have  been  made. 
Lamothe  e(  oZ.  y.  Talon,  1  L.  0.  J.  101,  Q.  B.  1867. 

8.  On  the  contestation  of  an  opposition  <\ftn  de  eatuerver—Held,  that 
such  an  opposition  could  be  filed  by  permission  of  the  conrt  at  any 
time  before  the  homologation  of  the  report  of  collocation,  on  the 
opposant  paying  snch  costs  as  woold  be  incurred  by  the  reformation  of 
the  report  and  twenty  shillings  currency.  Woodman  y.  Letoumeau  dt 
Letoumeaa  v.  Hubert  dt  LemUux  dk  IZoptn,  3  L.  G.  J.  27,  8.  G.  1858. 

4.  A  daim  cannot  be  receiyed  after  the  delay  fixed  without  permission 
of  the  court.  ShortU  y.  Normandy  8  Q.  L.  B.  882,  Q.  B.  1877,  post,  under 
art.  761. 

781*  No  costs  are  allowed  the  opposant  upon  oppositions 
for  the  payment  of  any  of  the  claims  mentioned  in  article 
719.    27-28  Vict.  c.  89,  s.  6. 

732«  All  oppositions  for  payment  must  contain  an  elec- 
tion of  domicile,  as  prescribed  in  article  583.  87th  Btile 
of  P. 

728«  When  there  is  no  opposition,  and  the  certificate 
does  not  establish  the  existence  of  any  hypothec,  a  judg- 
ment may  be  rendered  by  the  prothonotary  in  the  name  of 
the  court,  upon  application  made  in  vacation,  ordering  the 
moneys  to  be  paid  to  the  seizing  party,  according  to  their 
sufficiency  and  to  the  amount  of  his  claim.  C.  S.  L.  C.  c. 
83,  s.  147. 

§  11.  Of  colhmtion  and  th£  distribution  of  moneyi. 

T84U  Between  the  sixth  and  the  twelfth  day  after  the 
sherifTs  return,  certifying  that  he  has  levied  moneys,  the 
prothonotary  is  bound  to  prepare  a  scheme  of  collocation  or 
distribution,  and  to  report  the  same.    90th  B.  of  P. 

If,  however,  the  sheriff  has  been  unable  to  return  the 
certificate  of  hypothecs,  the  delay  above  prescribed  is  only 
reckoned  from  the  filing  of  such  certificate. 


i 
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73S.  The  report  of  distribntion  most  mention  the  names 
and  designation  of  the  parties  plaintiff,  defendant  and  oppo- 
sant,  the  amount  levied,  the  person  in  whose  hands  it  is, 
and  the  filing  of  the  certificate  of  hypothecs.    1  Pig.  816. 

730*  Each  collocation  must  form  a  separ&te  article,  in 
nmnerical  order,  and  must  mention  whether  the  claim  bears 
upon  all  the  moneys  to  be  distributed  or  only  upon  the 
price  of  a  particular  immoveable  or  part  of  an  immoveable, 
the  nature  of  the  claim,  and  the  date  of  the  title  and  of  its 
registration.    Ibid.  818. 

737«  In  preparing  the  report  of  distribution  the  pro- 
thonotary  must  act  according  to  the  apparent  rights  of  the 
parties,  as  shewn  by  the  certificate  of  hypothecs  filed  by 
the  sheriff,  by  the  oppositions,  claims  and  the  other  docu- 
ments forming  part  of  the  record,  and  in  conformity  with 
the  rules  contained  in  the  Civil  Code,  in  the  titles  Of 
Privileges  and  Hypothecs^  and  Of  Registration  of  real  rights^ 
and  with  those  hereinafter  declared.    lUd. 

728*  Law  costs  must,  however,  be  collocated  in  the 
following  order : 

1.  Costs  of  the  report ; 

2.  Commission  on  amounts  deposited,  and  tax  upon  the 
amount  levied,  if  any  is  due,  and  costs  of  seizure  and  sale, 
if  they  have  not  been  retained  out  of  the  moneys  levied ; 

3.  Costs  incurred  upon  the  writ  of  execution  against 
immoveables,  and  such  as  may  remain  due  upon  the 
discussion  of  the  moveables ; 

4.  Costs  of  cancelling  hypothecs,  or  of  establishing  that 
they  are  extinguished ; 

6.  Costs  of  affixing  seals,  and  of  making  any  inventory 
required  by  law ; 

6.  Costs  incurred  either  in  the  court  below  or  in  appeal, 
upon  proceedings  incidental  to  the  seizure  and  necessary 
to  effect  the  sale  of  the  immoveables ; 


^ 
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7.  Costs  of  suit,  as  provided  in  article  606. 

1  Pig.  810 ;  Poth.  Proc.  282 ;  Hyp.  461 ;  Couchot,  168; 
H^ric.  c.  11,  s.  1,  Nos.  8-4;  Grenier  sur  I'Edit  de  1771, 
p.  871 ;  C.  S.  L.  C.  c.  87,  s.  8 ;  0.  N.  2101-4. 

1.  An  opposant  oaxmot  be  oollooated  for  and  paid  by  privilege  in 
preference  to  a  duly  registered  hypothecary  creditor,  the  ooets  of  hlB 
opposition  which  was  maintained,  and  for  the  payment  of  which  the 
property  of  the  adverse  party  was  seized  and  brought  to  sale.  Bruneau  v. 
Qaymm  dt  Qaynon,  4  Q.  L.  B.  316,  S.  G.  B.  1878« 

3.  Where  the  plaintiff  in  an  action  had  been  collocated  for  his  full 
costs  in  preference  to  his  landlord's  privilege  for  rent — Held^  on  a  con- 
testation of  a  collocation,  that  the  practice  has  been  to  refnse  the  plain- 
tiff snch  privilege  for  costs.  Kerry  et  oL  y.  PeUy  etaX,  dt  YFatfon,  6  L.  C. 
J.  298  A  13  L.  C.  B.  163,  S.  G.  1863. 

8.  A  plaintiff  in  a  case  has  a  right  to  be  collocated  by  privilege  for  all 
the  costs  of  his  suit,  when  such  costs  are  necessary  to  obtain  the  seizore 
and  sale  of  the  defendant's  real  estate.  Oameau  v.  Fortin  et  oZ.,  2  L.  C. 
B.  115,  S.  G.  1852. 

4.  On  the  contestation  of  the  report  of  collocation  in  a  personal  action 
— Heldt  that  the  plaintiff  was  entitled  to  be  collocated  for  the  whole  of  his 
ooets,  and  that  in  preference  to  the  lessor  of  the  house  in  which  the  goods 
were  seized.    JervU  v.  Kelly  d  MarquU^  4  L.  G.  B.  75,  8.  C.  1853. 

5.  A  seizing  creditor  of  an  unprivileged  debt  is  only  entitled  to  be 
collocated  by  privilege  upon  the  proceeds  of  a  judicial  sale  for  the  costs 
of  an  ordinary  action  by  default  settled  at  the  sum  of  £4  9b.  Denis  v.  SU 
Hilaire,  5  L.  G.  B.  386,  8.  G.  1855. 

6.  There  is  no  privilege  for  costs  of  suit  in  the  distribution  of  moneys 
levied  by  the  sale  of  an  immoveable  property  at  the  suit  of  the  plaintiff 
whose  daim  is  not  privileged.  Lalonde  ▼.  Rowley  dt  Lafrena/ye  A  Papin,  6 
L.  G.  B.  192,  8.  G.  1856. 

7.  And  on  a  report  of  collocation  and  distribution,  where  the  attorneys 
of  the  plaintiffs  claimed  to  have  their  costs  of  judgment  rank  as  a 
privileged  claim — Held,  that  the  costs  were  not  privileged  unless  the  claim 
were,  and  that  in  all  cases  the  costs  followed  the  nature  of  the  claim. 
Ibid.,  1  L.  G.  J.  274,  8.  G.  1856. 

8.  Held,  that  the  plaintiff  vTas  entitled  to  be  oollooated  by  privilege  for 
his  costs,  according  to  the  class  in  which  his  action  came  to  be  decided, 
as  in  a  case  decided  upon  the  merits  ex  parte  after  enqyJte.  Michm  v. 
Leigh  db  Goffnon,  6  L.  G.  B.  95,  8.  C.  1856. 
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9.  The  rogistrfttion  of  an  ordinary  conventional  hypothec,  bearing  date 
sabeequently  to  the  ooming  into  force  of  the  registration  ordinance, 
confers  no  privilege  for  the  costs  incurred  in  recovering  the  amonnt 
thereof.     Morin  v.  Didey  d  Demuselle,  6  L.  C.  B.  48,  S.  C.  1856. 

10.  Upon  the  distribntion  of  the  moneys  arising  from  the  sale  of  the 
moveables  of  the  defendant — Held^  that  the  seizing  creditor  has  a  privilege 
only  for  the  costs  of  seizure,  and  not  for  the  costs  of  obtaining  judgment. 
Kerry  et  al.  v.  Pelly  et  al.,  18  L.  C.  B.  168,  C.  C.  1862. 

11.  Where  the  corporation  of  Quebec  filed  an  opposition  for  payment 
against  the  proceeds  of  the  sale  of  the  property  of  the  defendant,  claiming 
to  be  paid  by  privilege,  the  amount  of  the  assessments  on  property,  and 
the  prothonotary  in  the  report  of  distribution  collocated  the  plaintiff  for 
the  whole  of  his  costs  taxed  in  the  cause,  which  the  opposants  contested 
— Held,  maintaining  the  contestation,  and  confirming  the  judgment  of 
the  court  below,  that  he  was  only  entitled  to  be  paid  by  privilege  the 
costs  as  in  an  action  decided  upon  the  merits  ex  parte  with  enquite. 
Alfovrd  V.  The  Mayor,  etc.,  of  Quebec,  14  L.  G.  B.  143,  Q.  B.  1863. 

12.  Held,  reversing  the  judgment  of  the  Court  of  Beview,^that  the 
party  at  whose  instance  the  immoveable  property  was  sold,  had  a  pri- 
vilege for  his  costs  of  suit  taxed  as  in  an  eo;  parte  case  without  enquite. 
The  EoMtem  Tounuhips  Bank  v.  Paeaud,  17  L.  C.  B.  126  &  2  L.  C.  L.  J. 
270,  Q.  B.  1866. 

18.  The  costs  of  action,  as  accessory  to  the  principsJ,  rank  before  a 
hypothecary  claim  registered  subsequently  to  the  obligation  for  the  amount 
of  which  judgment  has  been  rendered,  but  previously  to  the  judgment 
condemning  the  defendant  to  the  payment  of  costs.  MarcMldon  v. 
Moaney  dt  The  Quebec  Building  Society  d  Little,  8  L.  C.  B.  122,  S.  C.  1858. 

14.  The  costs  of  a  sale  by  authority  of  justice  of  certain  lots  of  land  are 
not  divided  equally  on  each  immoveable,  but  according  to  the  price  of  sale 
of  each  lot.    Paeaud  v.  Dub/d  Lee  Syndics,  dc,  7  L.  C.  J.  279,  S.  C.  1862. 

And  the  costs  of  distribution  of  the  moneys  arising  out  of  such  sale  are 
distributed  also  in  the  same  way.    Ibid, 

16.  The  costs  incurred  in  order  to  obtain  the  dismissal  of  a  tierce  opposi- 
tion to  the  sheriff^s  sale  of  an  immoveable,  are  costs  upon  proceedings  in- 
cidental to  the  seizure,  and  as  such  must  be  collocated  as  privileged  under 
728  C.  C.  P.  VaiUancouH  v.  ColUtte  d  PerrauU  di  Beaubien,  8  L.  N.  406, 24  L. 
G.  J.  802,  8.  G.  1880. 

Bee  art.  601,  ante. 

739*  After  law  costs,  those  claimants  must  be  collocated 
in  their  respective  order  who  had  some  right  of  property  in 
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the  immoveable  sold,  and  who  failed  to  set  up  their  rights 
in  due  time  by  opposition  to  annol,  opposition  to  withdraw, 
or  opposition  to  secure  charges,  but  have  filed  oppositions 
for  payment ;  after,  however,  deducting  such  debts  as  they 
may  be  bound  to  pay  and  as  have  become  payable  in  con- 
sequence of  the  sale  of  the  immoveable,  and  the  costs  men- 
tioned  in  the  preceding  article.  2  Bour.  725-6 ;  Pothier, 
286 ;  H^ric.  204 ;  C.  8.  L.  C.  c.  86,  s.  16.  §  8. 
See  Rouleau  v.  Tremblay,  10  R.  L.  289,  Q.  B.  1880. 

780«  Conditional  hypothecs  are  collocated  in  the  report 
according  to  their  rank,  but  the  amounts  thereof  are  made 
payable  to  subsequent  creditors  whose  claims  are  exigible, 
or,  in  default  of  these,  to  the  defendant,  upon  good  and  suf- 
ficient sureties  being  given  for  the  return  of  the  money,  in 
the  event  of  the  condition  being  fulfilled ;  and  upon  failure 
of  the  latter  to  give  such  security,  within  the  delay  fixed  by 
the  court,*  the  amounts  may  be  paid  to  the  conditional  cre- 
ditors, upon  their  giving  good  and  sufficient  sureties  to 
return  the  moneys  in  the  event  of  the  condition  failing,  or 
becoming  impossible  and  paying  interest,  when  the  case 
requires  it  to  such  persons  as  the  court*  may  order. 

[In  the  case  of  neither  party  furnishing  the  requisite 
security,  the  amount  of  the  conditional  claim  may  be  placed 
in  the  hands  of  a  sequestrator  or  depositary  upon  whom  the 
parties  agree,  or  whom  the  court*  names  of  its  own  accord.] 

Pothier,  Proc.  284-285 ;  12  Guy.  Rdp.  488  ;  2  Bour.  722; 
H^ric.  167  ;  Pothier,  268;  Houyvet,  851. 

1.  A  creditor  who  has  a  special  hypothec  on  an  immoveable  has  the 
right  to  demand  being  collocated  in  proportion  to  the  amount  raised  by 
giving  secarity  that  he  will  return  the  amount  for  which  he  is  coUocated 
in  case  the  immoveables  not  yet  seized  and  sold,  and  which  are  specially 
hypothecated  for  the  payment  of  other  creditors  by  general  hypothec 
should  be  found  insufficient  to  satisfy  their  claim.  Delagrave  v.  Dei- 
saulUs  d  Delagrave  dk  Deneshaud  9  L.  C.  J.  89,  8.  G,  1895 ;  Ldfraimboi$e  A 
Berthelot  v.  Kemicht  dbc.^  9  L.  G.  J.  89. 


«  '« Or  Judge.'*    48  Vict.  cap.  90, s.  11  (Que). 
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781*  When  a  fnor  claim  ib  undetennined  and  onliqui- 
dated,  the  prothonotary,  oat  of  the  disposable  moneys,  must 
reserve  a  sufficient  sum  to  cover  it ;  and  such  sum  remains 
in  the  sheriffs  hands  until  the  claim  is  liquidated,  or  until 
the  Mart  otherwise  orders.  Houyvet,  No.  198 ;  G.  S.  L.  G. 
c.  86,  8.  20. 

7S3.  Hypothecary  claims  due  with  a  term  of  payment 
become  exigible  in  consequence  of  the  discussion  and  sale 
of  the  immoveable  subject  to  them,  and  are  beneficially  col- 
located, but  if  they  do  not  bear  interest,  the  creditor  is  then 
collocated  and  receives  the  amount  of  hid  collocation  on 
condition  that  he  shall  give  and  after  he  has  given  security 
to  pay  interest,  until  the  term  expires,  to  the  subsequent 
creditors  mentioned  in  the  report ;  and  if  he  is  collocated 
for  a  part  only  of  his  claim,  he  is  not  liable  for  interest 
towards  such  subsequent  creditors  until  the  full  amount  of 
his  claim  is  completed.  2  Bour.  722 ;  15  Guy*  Bep.  488 ; 
Lac.  Vo.  Int^rdt  No.  7 ;  Both.  Gond.  indeb.  No.  162 ;  Hdric. 
157. 

788*  Glaims  for  the  capital  of  life-rents  are  determined 
and  collocated  according  to  articles  1914,  1916,  1916  and 
1917  of  the  Givil  Gode. 

784*  Interest  and  arrears  of  rents  preserved  by  regis- 
tration of  a  claim  are  collocated  in  the  same  rank  with 
such  claim,  up  to  the  day  on  which  the  immoveable  was 
adjudged. 

[A  creditor  whose  name  is  regbtered  is  collocated,  in  the 
same  rank,  for  such  taxed  costs  only  as  are  incurred  in  the 
court  in  which  he  originally  obtained  judgment  for  the 
recovery  of  his  claim.  His  costs  in  appeal  rank  only 
according  to  the  date  of  their  registration.]  7  V.  c.  85 ; 
Lac-  Vo-  Intdr^t,  No.  7;  Both.  Broc.  252-8. 
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Under  no  ommmstanoeB  oan  a  hypotheoury  creditor  be  ooUooated  for 
and  paid  interest  beyond  the  date  of  the  adjndioation  of  the  property 
hypothecated.  Oenereuxt  in  re,  v.  Gordon  et  oL,  23  L.  C.  J.  221 ;  9  B.  L. 
698,  8.  C.  B.  1879. 

785*  When  several  immoveables^  or  pieces  or  parcels  of 
land  separately  charged  with  different  claims  are  sold  for 
one  and  the  same  price ; 

When  a  vendor*s  claim  comes  in  concnrrence  with  a 
builder's  privilege ;  or. 

When  a  creditor  has  some  preferential  claim  upon  part 
of  an  immoveable,  by  reason  of  improvements  or  other 
cause ; 

And.  the  disposable  moneys  are  insufficient ; 

The  prothonotary,  if  the  record  does  not  afford  him 
sufficient  data  to  perform  the  relative  valuation  hiiiiself, 
must  suspend  the  distribution  and  report  the  facts  to  the 
court.* 

TSG*  Upon  the  application  of  one  of  the  parties  inter- 
ested, after  notice  given  to  the  others,  the  court  t  orders 
experts  to  be  named  in  the  ordinrry  manner,  in  order  to 
establish  the  respective  values  of  the  immoveables,  pieces  of 
land,  or  improvements,  and  the  proportion  which  should  be 
allotted  to  each  out  of  the  moneys  to  be  distributed. 

787«  The  relative  valuation  being  established  upon  the 
report  of  the  experts,  the  case  is  sent  back  to  the  prothono- 
tary,  in  order  that  he  may  proceed  to  determine  the  order 
of  collocation  and  the  distribution  of  the  moneys.  1  Pig. 
810,  811. 

78S.  The  registrar's  certificate  is  prima  facie  evidence  of 
the  facts  therein  mentioned ;  but  it  may  be  contested  on  the 
ground  of  error  or  fraud  on  the  part  of  the  registrar  or  in 
his  books ;  and  in  such  case  the  court  |  may,  if  the  ends  of 

*  "  Or  the  Judge."  48  Vict.  cap.  20.  b.  11  (Que.), 
t  **  Or  the  Judge."  48  Vict.  cap.  20,  b.  11  (Que.). 
V*  Or  the  Judge."    48  Yict.  cap.  20,  s.  11  (Que.). 
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justice  require  it,  order  any  interested  person  to  be  called 
in  to  answer  the  contestation,  which  mast  also  be  served 
upon  the  registrar. 

Such  interested  parties  are  called  in  by  being  served  with 
a  rule  of  court ;  and  this  service  may  be  either  personal  or 
at  domicile,  or  by  advertisement  in  newspapers  if  the  per- 
sons are  absent,  in  the  same  manner  as  upon  ordinary  sum- 
mons.    C.  8.  L.  C.  c.  86,  s.  19 ;  25  V.  c.  11,  s.  5. 

780*  Any  party  to  the  cause,  or  any  person  appearing 
voluntarily,  may  t)roduce  any  acquittance  or  document  of  a 
nature  to  establish  the  discharge  or  extinction  of  a  claim 
mentioned  in  the  certificate  of  hypothecs,  provided  it  is  ac- 
companied with  such  proof  as  would  be  required  to  justify 
the  registrar  in  receiving  it ;  and  the  court  or  judge  may 
thereupon  correct  the  certificate,  or  order  it  to  be  sent  back 
to  the  registrar  for  correction,  or  else  the  registrar  may 
transmit  to  the  prothonotary  a  supplementary  certificate  in 
amendment  of  the  former  one.    25  Y.  c.  11,  s.  5. 

740.  The  registrar  is  deemed  to  be  an  officer  of  the  court 
for  all  that  concerns  such  certificate  of  hypothecs,  as  also 
for  the  taxation  of  his  fees  and  expenses  for  services  rendered 
in  regard  thereto.    Ibid.  s.  6. 

741«  Any  person  interested  in  the  distribution  of  moneys 
may,  either  in  term  or  in  vacation,  even  before  contestation, 
cause  the  defendant  or  the  creditor,  or  the  debtor  of  any 
hypothecs  mentioned  in  the  registrar's  certificate  or  in  any 
opposition,  or  any  other  person  havmg  cognizance  of  the 
facta  to  be  examined  before  the  judge,  or  in  his  absence,  be- 
fore the  prothonotary,  in  order  to  establish  whether  such 
hypothec  has  not  been  discharged,  in  whole  or  in  part,  or 
otherwise  extinguished,  or  to  prove  any  other  fact  material 
to  the  ease ;  and  any  person  thus  examined  is  bound  to  dis- 
close the  existence  of  any  receipt,  account,  document  or  writ- 
ing, relating  to  such  discharge  or  extinction,  and  to  produce 


^ 
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the  same  if  it  be  iu  his  power ;  and  if  it  appears  by  the 
certificate  of  hypothecs,  or  by  any  opposition  in  the  case, 
thai  sach  person  is  the  creditor  of  the  hypothec,  his  admis- 
sions constitute  proof. 

A  person  thus  examined  cannot  ask  to  be  taxed  as  a  wit- 
ness if  he  is  interested  in  the  distribution,  nor  can  he  ask  to 
be  paid  his  travelling  expenses  before  answering.  27-28 
V.  c.  80,  s.  7. 

If  the  hypothecary  creditor  of  the  person  who  was  in  pos- 
session of  the  immoveables  in  question  at  the  commence- 
ment of  the  ten  years  next  peceding  the  day  of  the  judicial 
sale,  or  his  legal  representatives,  cannot  be  found  so  as  to 
be  summoned  and  examined,  then  upon  the  affidavit  of  any 
person  swearing  that  he  has  reason  to  believe,  and  verily 
believes,  that  the  hypothec  has  been  paid,  discharged  or  ex- 
tinguished.  the  court  or  judge  may  order  such  creditor,  or 
his  representatives,  to  be  summoned  in  the  same  manner 
as  absentee  defendants,  and  if  such  creditor  or  absentee 
defendants  fail  to  appear  the  distribution  takes  place  in  the 
same  manner  as  if  the  hypothec  had  not  been  mentioned 
in  the  certificate  of  the  registrar. 

See  Ledue  v.  McCarthy,  19  L.  G.  J.  107,  post  under  art. 
761. 

743«  The  parties  are  allowed  eight  days  to  contest  the 
report  of  distribution,  reckoning  from  the  day  on  which  it 
was  entered  on  the  posted  list,  if  such  day  be  a  Monday,  if 
not,  the  delay  is  reckoned  from  the  Monday  following.  92 
Rule  of  P.,  2  L.  C.  R.  9. 

1.  A  person  opposing  will  be  allowed  to  contest  the  report  of  collocation 
and  distribution  after  the  delays  have  expired,  where  it  is  established  hj 
affidavit  that  he  was  interested,  and  that  the  party  ooUocated  appears  on 
examination  of  his  opposition  not  to  be  entitled  to  the  amount  of  his 
collocation.     Clapin  v.  NagU  dk  Nagle,  4  L.  G.  J.  286,  8.  C.  1860. 

2.  Permission  to  contest  after  the  delays  have  expired  wiU  not  be 
granted  because  of  the  omission  having  been  due  to  another's  inadver- 
tence or  oversight.    Fanyth  v.  Marin  et  aL,  2  L.  C.  J.  69,  8.  C.  1867. 
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8.  On  oanae  shown  and  on  payment  of  ooste,  an  interested  party  will 
be  allowed  at  any  time  to  contest.  Prevoit  y.  Deletdemien  A  Frothinghamt 
3  li.  C.  J.  165,  8.  C.  1859. 

4.  The  order  of  ooUooation  under  a  judgment  of  distribution  can  only 
be  changed  by  contesting  the  judgment  itself  within  eight  days  from  the 
notice,  or  after  permission  of  the  court,  but  before  homologation.  One 
cannot  by  simple  petition  ask  that  a  collocation  made  of  a  claim  by  an 
homologated  judgment  be  reduced,  and  that  a  supplementary  distribution 
be  granted,  when  such  demand  is  based  on  the  fact  that  the  creditor  has 
been  collocated  for  more  than  two  years*  interest  besides  the  current 
year,  and  to  the  prejudice  of  the  subsequent  creditors.-  The  petition  for 
a  supplementary  distribution  can  only  be  allowed  when  it  is  alleged  and 
proved  that  a  creditor  has  been  coUocated  for  that  which  is  not  due  him, 
or  for  that  which  he  has  already  received.  Lamoureux  v.  Peloquin  dt  Roy 
aal.4it  Ih^ort,  15  L.  G.  J.  216,  8.  C.  1871. 

6.  Proceedings  for  the  purpose  of  testing  the  validity  of  hypothecary 
claims  in  a  report  of  distribution  can  only  be  had  in  cases  where  the 
moneys  levied  are  still  before  the  court,  and  are  not  paid  over  to  the 
party  whose  collocation  is  contested.  Judgment  of  court  below  reversed. 
Leduc  V.  McCarthy t  1  Q.  L.  B.  1,  Q.  B.  1874. 

6.  The  oppoeant  who  had  not  been  collocated  in  a  report  of  distribution, 
ptayed  that  the  report  be  set  aside  as  he  had  had  no  notice  of  its  produo- 
tioo — Heldt  that  he  should  have  contested  the  report  within  the  delays 
Hxed  by  the  code,  and  that  he  was  not  entitled  to  special  notice.  Pr/vott 
«t  oZ.  v.  Lalande  DU  LatreiUe  et  al.,  8  Q.  B.  B.  166,  Q.  B.  1888. 

7.  A  report  of  distribution  cannot  be  contested  after  it  has  been  homo- 
logated even  with  the  authorization  of  a  judge.  Pangman  v.  Paia/  e$qualt 
87  li.  G.  J.  181,  8.  G.  1888. 

8.  A  report  of  collocation  and  distribution  which  has  been  homologated 
without  contestation  on  motion  made  on  the  seventh  day  after  its  deposit, 
and  posting  rdH  cau$a  five  days  after,  will  be  set  aside  and  annulled  as 
having  been  illegally  homologated.  Villeneuve  v.  BoUand,  28  L.  G.  J.  220, 
9  B.  L.  697,  Q.  B.  1878. 

748*  The  contestation  may  relate  to  the  report  itself  and 
to  the  order  or  rank  of  the  collocations,  or  it  may  go  to  the 
merits  or  substance  of  any  of  the  claims  beneficially  collo- 
cated, and  in  this  case  the  report  becomes  impliedly  con- 
tested and  stayed,  to  the  extent  of  such  contestation,  with- 
out its  being  necessary  to  file  a  special  contestation  of  the 
report  to  that  end. 
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The  contestation  in  all  cases  must  be  accompanied  with 
the  reasons  and  documents  in  support  thereof,  if  there  are 
any,  and  a  copy  of  such  contestation  must  be  left  with  the 
party  interested,  either  at  his  elected  domicile  or  at  the  pro- 
thonotary's  ofGice,  if  there  is  no  such  domicile.  4  L.  G.  B. 
805,  1  Pig.  818. 

1.  Under  the  present  law  whioh  doee  not  require  a  hypothecary  creditor 
to  file  an  opposition  afin  de  coruervetj  such  creditor  is  not  bound  to  contest 
the  registrar's  certificate  when  he  contests  the  report  of  distribution. 
Carrier  v.  Boucher,  6  Q.  L.  B.  282,  8.  C.  B,  1880. 

2.  It  is  not  necessary  that  an  opposant  who  contests  the  collocation  of 
another  person  should  set  up  in  his  grounds  of  contestation  his  own  title 
or  interest  to  or  in  the  proceeds  of  the  sale  of  the  lands,  collocation  of 
the  proceeds  of  which  has  been  made  in  favour  of  the  other  opposant. 
Walker  et  al,  y.  Ferns  <t  The  Montreal  Permanent  Bmlding  Society  <t  Sheri- 
dan, 6  L.  C.  J.  299,  8.  C.  1862. 

• 
8.  On  motion,  a  contestation  was  rejected  on  the  ground  that  three 

separate  items   of   collocation  concerning  three  different  parties  were 

contested  thereby,  and  that  no  notice  thereof  had  been  served  on  any  of 

the  three  parties  interested.    Burrought  dt  diven,  2  L.  C.  B«  9,  8.  C.  1861. 

4.  The  contestation  of  the  opposition  of  a  collocated  creditor  may  be 
joined  in  the  same  plea  or  act  of  contestation  with  a  demand  or  claim 
tending  to  have  the  report  reformed.      Mallet  v.  Desbarata  et  aL,  4  L.  C. 

B.  805,  Q.  B.  1854. 

5.  The  contestation  of  a  report  of  distribution  is  In  the  nature  of  a 
demurrer,  under  whioh  no  matter  of  fact  can  be  inquired  into,  and  if  the< 
contestation  rests  upon  matters  of  fact,  the  parties  contesting  should 
have  pleaded  to  the  opposition.     Dorion  v.  Orant  <t  Patterson  et  oL,  14  L. 

C.  B.  227,  8.  C.  1864. 

744.  Contestations  of  tne  report  or  of  the  order  of  collo- 
cation may  be  inscribed  forthwith  upon  the  roll  for  hearing, 
after  notice  given  to  the  parties  interested,  without  the 
necessity  of  any  written  afiswer  to  such  contestation. 

745*  If  the  contestation  of  the  report  is  maintained  with- 
out being  opposed  by  any  party,  the  costs  thereof  are  taken 
out  of  the  moneys  levied. 
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In  the  event  of  the  costs  being  adjudged  against  one  of 
the  parties,  the  contesting  party  is  still  entitled  to  be  paid 
them  oat  of  the  moneys  levied,  saving  to  the  creditor  who 
is  prejudiced  by  such  collocation,  his  right  to  demand  snbro- 
gation  against  the  party  condemned  to  pay  them. 

1.  The  prothonotftry  is  not  entitled  to  the  fee  upon  a  report  of  ooUooa- 
tion,  if  the  report  have  been  set  aside  and  another  report  prepared. 
Dawtoti  exp.,  12  L.  C.  B.  414,  S.  C.  1862. 

3.  A  hypothecary  creditor  who  has  been  collocated  for  more  than 
remaina  doe  to  him  (the  balance  having  been  paid  by  a  previous  judgment 
of  diBtzibntion),  cannot  be  held  for  the  costs  of  the  contestation  of  such 
ooUocation,  if  he  have,  after  contestation,  filed  with  the  prothonotary  a 
declaration  of  the  amount  so  remaining  due.  Olobentky  v.  Daoutt,  A 
Mareau  dt  Gobemky,  2  B.  L.  606,  Q.  B.  1870. 

746«  When  a  contestation  of  the  report,  or  of  a  colloca- 
ted claim  is  maintained,  it  is  so  maintained  for  the  benefit 
of  the  mass  of  the  creditors,  and  the  court  orders  the  pro- 
thonotary to  prepare  a  new  report  according  to  the  rights 
of  the  parties.    Houyvet  409-10,  1  Pig.  821. 

747*  [The  right  of  contesting  claims,  oppositions  or  col- 
locations belongs  to  whichever  of  the  interested  parties  is 
first  to  use  it. 

A  party  whose  claim  or  collocation  is  contested  is  not 
bound  to  answer  more  than  one  of  several  contestations 
founded  on  the  same  grounds,  and  he  may  apply  to  have 
such  contestations  united  and  the  proceedings  thereon  con- 
ducted between  him  and  the  first  contesting  party,  all 
notices  required  being  served  upon  the  other  contesting 
parties,  who  have  a  right  to  watch  the  proceedings  and  even 
to  be  put  in  the  place  of  the  party  who  has  taken  up  the 
contestation,  in  the  event  of  his  withdrawal  or  of  his  neglect 
or  refusal  to  proceed.]     Poth.  2S1, 1  Pig.  806. 

74^  Contestations  upon  the  merits  of  oppositions  or 

claims  are  subject  to  the  rules  of  procedure  which  apply  in 

ordinary  suits. 

28  p.^c'c.  p. 
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749.  After  the  delay  for  contesting  the  report  has 
expired,  the  prosecuting  party,  or  upon  his  failure  to  do  so 
within  two  days,  any  other  party  interested,  may  move  for 
the  homologation  of  the  whole  report,  if  there  is  no  contes- 
tation, or  of  the  part  which  is  not  contested  or  is  not  affected 
by  the  contestations,  when  these  are  only  to  a  part. 

Such  motion  cannot,  however,  be  made  until  after  notice 
thereof  has  been  posted  up  in  the  prothonotary's  office 
during  at  least  four  days. — 98rd  Bule  of  P. ;  1  Pig.  819  ; 
H^ric.  198,  C.  S.  L.  C.  c.  88,  s.  147. 

1.  Upon  the  distribution  of  money  levied  in  exeoation — Held,  that  the 
attorney  of  the  seizing  oreditor  was  entitled  to  the  fee  aUowed  npon  homo- 
logation of  the  report  of  distribntion.  Kerry  et  cU.  v.  PeVbg  et  oZ.,  18  L.  C. 
B.  168,  dfc  6  L.  C.  J.  298,  S.  Q.  1862. 

2.  No  oollooation  oan  be  homologated  which  has  not  been  previously 
contained  in  a  report  of  distribntion  regularly  made  and  filed,  so  as  to 
enable  the  parties  to  contest  it.  The  Eattem  Towfukipi  Bank  v.  Pacaud, 
17  L.  C.  B.  126,  2  L.  G.  L.  J.  270,  Q.  B.  1866. 

750«  The  homologation  may  be  granted  either  by  the 
court,  or  by  the  prothonotary,  in  term  or  in  vacation,  un- 
less there  is  a  counter-application  or  a  contestation,  in 
\7hich  case  the  court  alone  can  decide.  0.  S.  L.  G.  o.  88.  s. 
147. 

1.  The  court  will  not  homologate  the  report  if  the  price  have  not  bean 
paid  into  the  hands  of  the  sheriff.  LeboU  v.  Oagn^,  3  Bev.  de  L6g.  472, 
K.  B.  18181;  Boucher  v.  Beaudoin,  8  Bev.  de  L^.  476,  E.  B.  1821.  See 
Eattem  Township  Bank  v.  Paeaud,  under  art.  484  ante. 

7S1.  [If  in  any  distribution,  whether  homologated  or 
not,  a  creditor  is  collocated  for  any  sum  that  is  not  due  to 
him,  the  court,  upon  a  declaration  of  the  creditor  to  that 
effect,  may  order  a  supplementary  distribution  of  the  sum 
thus  allowed  him. 

If  the  person  thus  collocated  fails  to  declare  what  be  has 
previously  received,  the  judge  may,  upon  the  application  of 
any  party  interested  and  on  production  of  an  authentic  die- 
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charge,  order  a  sapplementary  distribtition  of  the  amount 
of  such  coUocation. 

If  there  be  no  authentic  discharge  the  person  thus  collo- 
cated must  be  called  in,  upon  application  to  the  court  or 
judge,  and  in  such  case  the  provisions  of  article  741  apply. 

If  the  person  collocated  has  no  known  domicile  in  Lower 
Canada ;  or  if  he  is  dead  and  his  legal  representatives  are 
not  certainly  known,  the  judge  may,  upon  a  certificate  of 
the  fact,  order  them  to  be  called  in  in  the  manner  provided 
in  article  68.] 


FoBM  No.  88. 

In  connection  with  article  761. 

Lower  Canada,)  In  the  Superior  Court. 
District  of  j  (Date.) 

Present :  X.  T.,  Judge. 

A.  B.,  Plaintiff, 

C.  D.,  Defendant, 

and 
E.  F.,  Collocated  Creditor. 

It  is  ordered  that  the  said  E.  F.  (kU  quality  and  domicile) 

or  his  legal  representatives  do  appear  before  this  court  on 

the  day  of  in  order  to  answer  the  contestation 

of  his  claim. 

By  order, 

B.  8.,  Prothonotary. 

1.  A  gnf^lementuy  distribation  will  be  ordered  after  homologation  of 
ibe  report  on  proof  of  error  in  the  registrar's  oertifloato  and  of  the  fact 
ih«*  no  hypothec  eiistB  in  lavonr  of  the  party  ooUooated.  Tardtf^  Gtn- 
priu  (t  Joldn,  8  B.  L.  465,  8.  0. 1871. 
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2.  Artioles  741  &  761  of  the  Ck)de,  anihorizing  any  peraon  inteoreated  in 
the  distribution  of  moneys  to  oome  in  and  make  proof  of  the  diaofaaigB 
of  any  hypothec  mentioned  in  the  registrar's  oertifloate,  or  in  any  opposi- 
tion, do  not  apply  where  the  creditor,  who  is  alleged  to  have  been  collo- 
cated for  a  som  not  dne,  has  aotnally  received  the  money,  after  jodgment 
homologating  the  report  of  distribution.  Lednic  ▼.  MeCarthy^  19  L.  G.  J. 
107,  Q.  B.  1874. 

753.  When  no  opposition  for  payment  has  been  filed 
and  no  claim  appears  by  the  registrar's  certificate,  or  when 
all  the  parties  consent,  the  moneys  levied  may,  without  the 
formality  of  a  report  of  distribution,  be  adjudged  by  the 
prothonotary  to  the  parties  entitled  to  them,  upon  a  motion 
to  that  effect  made  either  in  term  or  in  vacation.  C.  S.  L. 
C.  c.  88,  s.  147,  §8. 

§  12  Of  sub'CoUocation. 

758«  Any  creditor  of  a  person  who  is  entitled  to  be  col- 
located, or  is  beneficially  collocated  upon  moneys  levied, 
has  a  right  to  file  a  sub-opposition,  demanding  that,  to  the 
extent  of  his  claim,  the  sum  accruing  to  his  debtor  be  not 
paid  to  such  debtor,  but  to  him. 

He  cannot,  however,  exercise  this  right  unless  his  debtor 
is  insolvent,  or  his  claim  carries  execution.  Poth.  Proc. 
285 ;  2  Pig.  787-822  ;  1  L.  C.  R.  498  ;  10  L.  C.  R.  809. 

1.  Property  of  certain  minors  having  been  taken  in  execution,  the  tutor 
of  the  minors  filed  an  opposition,  and  was  collocated  for  a  certain  som. 
The  appellant,  on  the  day  fixed  for  the  homologation  of  the  report, 
moved  for  leave  to  file  an  opposition  c^  de  e<m»erver  en  tons  ordre,  founded 
on  a  judgment  against  the  father  of  the  minors.  The  motion  was 
rejected  on  the  ground  that  the  judgment  had  ceased  to  be  executory,  and 
that  being  presented  at  so  late  a  stage  of  the  proceedings  it  was  calcu- 
lated unjustly  to  deprive  the  minors  of  the  use  of  monejrs  of  which  they 
were  in  need.  Doyle  et  aX,  v.  McLean  e$  ^uaL,  10  L.  C.  B.  809,  8.  C.  A 
Q.  B.  1860. 

2.  An  opposition  en  $ou$  ordre  cannot  be  received  unless  a  titr«e«eeiitoir« 
or  the  insolvency  of  the  party  against  whom  such  opposition  is  made  be 
set  up  and  alleged  in  the  opposition.  Venner  v.  Bernard  et  oL  dt  PottoSi  1 
L.  C.  R.  498,  S.  G.  1851. 
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3.  On  a  motion  to  reject  an  opposition  en  wms  ordre — Held^  that  saoh 
opposition  is  a  prooeeding  in  the  nature  of  a  saisU  arrit  and  must  be 
either  founded  on  a  judgment  or  supported  by  an  affidavit,  as  in  a  oase  of 
an  attaohment  before  judgment,  and  also  that  money  paid  by  the  defen- 
dant to  the  sheriff  in  satisfaction  of  an  execution  was  the  property  of  the 
plaintiffs,  and  not  susceptible  of  being  treated  as  money  levied  under  such 
a  writ,  and  that  the  sheriff  had  no  right  in  such  case  to  deduct  his  com- 
miiiaion  and  court  house  tax.  Stirling  et  al,  v.  Darling  d  Fowler,  1  L.  C. 
J.  161.  B.  C.  1867. 

4.  An  opposition  en  sous  ordre  which  is  not  based  on  a  judgment  cannot 
be  maintained.  The  Mayors  etc,,  of  Montreal  d  Bisionette  <t  Grand  db  Bis- 
MmeUe,  9  L.  G.  J.  280,  8.  C.  1865. 

6.  In  the  absence  of  an  allegation  of  insolvency  in  an  opposition  en  sotu 
■crdre,  luid  of  proof  of  that  fact,  the  court  will  dismiss  the  opposition  with 
^ostB,  although  no  distinct  issue  be  raised  on  the  point  by  the  contestation 
filed.    Chaarhomuau  dt  Gladu  dt  PaquetU  et  al,,  9  L.  G.  J.  107,  8.  G.  1865.  ^ 

7S4.  Sub- oppositions  must  be  served  upon  the  party 
whose  moneys  are  thus  stopped. 

75S*  The  sab-coUocation  may  follow  the  collocation,  and 
be  included  in  the  general  report,  or  it  may  form  a  separate 
report,  and  is  subject  to  the  same  rules  and  formalities ;  but 
the  costs  thereof  are  borne  by  the  creditor  whose  collocation 
is  thus  opposed.    Poth.  Froc.  285. 

756*  If  a  debtor  fails  to  exercise  his  rights  and  claims, 
his  creditors  may  intervene  in  the  distribution  in  order  to 
exercise  the  rights  of  such  debtor,  and  in  the  same  manner 
and  with  as  little  expense  as  the  debtor  himself  could  have 
done.    Ibid. 

§  18.  Of  the  payment  of  moneys  levied. 

7S7«  At  the  expiration  of  fifteen  days  after  the  date  of 
the  judgment  homologating  a  report  of  distribution,  the 
sheriff  is  bound  to  pay  to  the  parties  entitled  thereto,  the 
moneys  which  he  has  received.    25  Geo.  III.,  c.  2,  s.  29. 
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75S*  The  amoont  of  the  collocation  of  a  creditor  men- 
tioned in  the  registrar's  certificate  and  who  has  not  filed  an 
opposition,  remains  in  the  hands  of  the  sheriff  until  such 
creditor  or  his  legal  representatives  demand  the  same,  and 
give  a  valid  acquittance  therefor.    C.  8.  L.  C.  c.  86,  s.  22. 

See  art.  697  ante. 

1.  On  a  rale  for  contraifUe  par  eorpi  against  the  sheriff  as  gnardian  of 
things  seised,  where  the  latter  had  heen  allowed  to  make  proof  of  the 
valne  of  the  things  seized  hy  the  admission  of  the  plaintiff  himself — 
HM,  that  a  tender  to  the  attorneys  ad  litem  of  the  plaintiff,  where 
the  latter  resides  heyond  the  limits  of  this  provinoe,  of  the  valne  so- 
proved  and  of  the  ooets  of  the  role  (which  has  heen  dismissed  and  an 
appeal  sned  ont  in  oonse^nenoe),  made  before  service  of  appeal,  vTonld 
entitle  the  sheriff  to  the  costs  of  the  appeal,  where  the  judgment  in 
appeal  does  not  award  a  larger  amount  than  that  tendered.  Levenon  et 
aL  V.  Bontm,  8  L.  C.  J.  S28  <ft  9  L.  0.  B.  288,  Q.  B.  1859. 

S.  Where  a  bailiff  resident  in  another  district,  and  charged  with  tiie 
ezecntion  there,  of  a  writ  of  ezecntion  issoed  out  of  the  diBtrict  of 
Montreal,  fails  to  comply  with  the  exigencies  of  the  writ,  he  is  liable  to- 
coercive  imprisonment  in  the  latter  district.  QnoBdinger  §t  al,  ▼•  Denmiin 
et  al.,  91  L.  0.  J.  990, 1  Legal  News,  219  S.  0. 

8.  The  sheriff  is  responsible  for  goods  seized  by  him  in  the  same  way 
as  the  guardian,  except  where  a  solvent  guardian  has  been  appointed  by 
the  defendant  whose  property  has  been  seized,  and  the  sheriff  proves  that 
such  guardian  was  solvent  or  reputed  so  to  the  extent  of  the  value  of  the 
goods  seized  at  the  time  of  his  appointment.  Irwin  v.  Botton  et  oZ., 
9  L.  0.  J.  171;  6  L.  G.  B.  897,  7  L.  0.  B.  488,  Q.  B.  1867. 

4.  The  sheriff  is  responsible  for  all  sales  of  personal  effects  whether 
he  received  the  money  or  not,  for  he  ought  not  to  part  with  an  article 
he  sells  until  he  receives  the  price.    Chtay  v.  Baily,  9  Bev.  de  L4g.  478, 
K.  B.  1819. 

750«  The  sheriff,  or  other  officer  performing  his. 
fonctionsy  may  be  held  by  coercive  imprisonment  to  the 
payment  of  the  moneys  by  him  levied  and  received.  C.  S. 
L.  G.  c.  87,  s.  24. 

7AO.  If  the  moneys  levied,  or  a  portion  thereof  remain 
in  the  hands  of  the  purchaser,  the  judgment  of  distribution 
must  be  served  upon  him,  and  upon  his  failure  to  pay  to 
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the  sheriff,  or  to  the  parties  interested,  within  fifteen  days 
from  such  service,  the  amounts  necessary  to  satisfy  the 
claimants  who  have  priority  over  him,  the  latter  may 
demand  the  resale  of  the  inmioveable  upon  him  for  false 
bidding. 

761*  [Any  party  aggrieved  by  a  judgment  of  distribu- 
tion may  seek  redress  by  means  of  an  appeal,  or  a  petition 
IB  revocation,  if  there  are  grounds  for  it,  whether  he  "has 
appeared  in  the  suit,  or,  his  claim  being  mentioned  in  the 
certificate  of  hypothecs,  he  has  not  appeared.] 

Any  creditor  mentioned  in  the  registrar's  certificate  who 
has  not  appeared  in  the  cause,  may,  moreover,  within 
fifteen  days,  seek  redress  by  means  of  an  opposition  to  the 
judgment. 

!•  Any  pftrty  aggrieved  by  a  judgment  of  distribation  should  seek 
redreeB  by  means  of  an  appeal  or  of  an  opposition  to  the  judgment  within 
fifteen  days,  and  not  by  an  independent  action.  McDonell  et  al.  y.  Buntirit 
7  li.  N.  180,8Q.B.  B.  863  ;  M.L.  B.  1  Q.  B.  1,  Q.  B.  1684;  27  L.O.J.  78, 
8.  C.  1888. 

S.  The  right  dl  opposition  given  by  this  artide  does  not  take  away  the 
of  appeal.    ShortU  ▼.  Normand,  8  Q.  L.  B.  862,  Q.  B.  1877. 


8.  Persons  whose  mortgages  are  mentioned  in  the  Begistrar's  certficate, 
are  entitled  to  appeal  from  the  judgment  homologating  the  report  of  col- 
location, although  they  had  not  contested  the  report  in  the  Court  below. 

A  party  whose  daim  was  filed  after  the  delays  fixed,  should  not  have 
been  coUooated.    ShortU  et  al.  v.  Normand,  I  Legal  News,  86,  Q.  B.  1877. 

Bee  ante,  art.  494,  and  post  art.  1116,  as  to  right  of  appeal, 

708«  [In  the  event  of  a  judgment  of  distribution  being 
reformed,  or  of  the  adjudication  being  set  aside,  or  of  the 
eviction  of  the  buyer  or  his  representatives  by  reason  of  any 
right  from  which  the  property  was  not  discharged  by  the 
sale,  whatever  sums  may  have  been  unduly  paid  must  be 
returned  to  the  sheriff,  and  the  parties  are  bound  to  pay 
hack  such  moneys  upon  an  order  from^  the  court  to  that 
effect.]     Foth.  Proc.  227 ;  Hdric,  294. 
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SECTION  VI. 
OF  ABANDONMENT  OF  PBOPEBTY. 

T68.  (As  amended  by  48  Vict.  c.  22,  s.  1).  Any  debt 
arrested  under  a  writ  of  capias  ad  respondendum,  and  every 
trader  who  has  ceased  his  payments,  may  make  a  judicial 
abandonment  of  his  property  for  the  benefit  of  his  creditors. 

In  the  absence  of  capias  no  abandonment  can  be  made,  if 
the  debtor  has  not  been  so  required  as  hereinafter  provided. 

TeSa.  (Added  by  48  Yiot.  c.  22,  s.  1).  Every  trader 
who  has  ceased  his  payments  may  be  required  to  make  such 
abandonment  by  a  creditor  whose  claim  is  unsecured,  for  a 
sum  of  two  hundred  dollars  and  upwards. 

See  48  Vict.  c.  20,  s.  4,  under  art.  1,  ante. 

764*  This  abandonment  is  effected  by  filing  in  the  pro- 
thonotary's  office  a  statement,  sworn  to  by  the  defendant, 
and  making  known  ; 

1.  All  the  moveable  and  immoveable  property  of  which 
he  is  possessed ; 

2.  The  names  and  addresses  of  all  and  each  of  his  creditors, 
the  amount  of  their  claims,  and  the  nature  of  each  claim, 
whether  privileged,  hypothecary  or  otherwise. 

Such  statement  must  be  accompanied  with  a  declaration 
by  the  debtor  that  he  consents  to  abandon  all  his  property 
to  his  creditors.    0.  S.  L.  G.  c.  87,  ss.  12, 18. 

48  Vict.,  c.  22,  s.  2. 

Article  764  is  amended  by  striking  out  the  words  ''  in  the 
prothonotary's  office,"  and  by  adding  at  the  end  of  the  arti- 
cle the  following  paragraph : 

'^  The  abandonment  is  made  in  the  office  of  the  protho- 
Dotary  of  the  Superior  Court  of  the  district  wherein  issued 
the  capias,  and  in  the  absence  of  capias,  of  the  district  of 
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the  place  where  the  debtor  has  his  principal  place  of  busi- 
ness, and,  in  the  default  of  such  place,  of  the  place  of  his 
domicile." 

1.  Held,  on  petition  of  defendant,  that  canse  being  shown  he  would 
be  permitted,  even  five  months  after  judgment,  to  file  the  statement  of 
affairs  required  by  C.  8.  L.  C.  cap.  87,  sec.  12,  and  thatplaintifTs  petition 
for  impriaonment  would  be  dismissed  in  consequence  of  such  permission. 
Henderwn  v.  Lemieux,  17  L.  C.  B.  414,  8.  C.  <b  8.  0.  B.  1867. 

2.  The  mere  filing  of  the  statement  in  conformity  with  art.  764  does  not 
entitle  the  party  arrested  to  be  released  from  custody,  such  statement 
being  sabjeot  to  attack  by  any  creditor.  Bruckert  v.  Moher,  21  L.  G.  J. 
26,  8.  C.  1876. 

3.  A  defendant  arrested  under  a  eapica  ad  retpandendum  who  has  given 
special  bail  not  to  leave  the  heretofore  Province  of  Canada,  under  C.O.V. 
824,  is  not  liable  to  contrainte  par  corps  if  he  neglect  to  f yle  the  statement, 
and  make  the  declaration  of  abandcHiment  mentioned  in  G.  G.  P.  764, 
within  thirty  days  from  the  date  of  the  judgment  maintaining  the  capias. 
Cosntt  et  oL  v.  Lemieux,  5  L.  N.  254,  2  Q.  B.  B.  14,  Q.  B.  1880,  4  L.  N. 
262,  B.  G.  1881. 

TOS*  [The  debtor  must  give  the  plaintiff  notice  of  the 
filing  of  the  statement  and  of  his  declaration  of  abandonment.] 

48  Vict.  c.  22,  s.  8. 

Article  765  is  repealed  and  replaced  by  the  following : 

765.  The  debtor  must  give  notice  of  the  abandonment 
by  inserting  an  advertisement  to  that  effect  in  the  Quebec 
Official  Oazette,  and  by  a  registered  notice  sent  by  mail  to 
the  address  of  each  of  his  creditors. 

The  notice  addressed  to  the  creditors  must  contain  a  list 
of  the  creditors  of  the  debtor,  mentioning  the  amount  due 
to  each. 

In  default  of  such  notices  being  given  by  the  debtor,  any 
creditor  may  give  them  himself. 

70tt«  A  debtor  who  has  been  admitted  to  bail  is  bound 
to  file  this  statement  and  declaration  within  thirty  days 
from  the  date  of  the  judgment  rendered  in  the  suit  in  which 
he  was  arrested. 
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Any  person  condemned  to  pay  a  sum  exceeding  eighty 
doUarSy  ezolusiye  of  interest  from  service  of  process  and 
costs,  for  a  debt  of  a  commercial  nature,  is  likewise,  after 
such  moveable  and  immoveable  property  as  he  appears  pos- 
sessed of  have  been  discussed,  bound,  upon  being  required 
to  do  so,  to  file  a  similar  statement.    Ibid.  ss.  12, 18. 


FoBM  No.  S9. 

In  connection  with  article  766. 

To  C.  D.,  of  (state  here  the  addreu  and  calling  of  the  party). 
Defendant  in  the  cause  wherein  the  Judgment,  an  authen- 
tic copy  whereof  is  hereunto  affixed,  has  been  rendered. 

Take  Notice  that  the  undersigned,  A.  B.,  Plaintiff  in  the 
said  cause,  hereby  demands  of  you,  under  and  by  virtue  of 
the  provisions  contained  in  article  766  of  the  Code  of  Civil 
Procedure  of  Lower  Canada,  a  copy  of  which  article  is  here- 
unto subjoined  for  your  further  information  in  the  premises 
— that,  within  thirty  davs  from  the  personal  service  to  be 
made  upon  you  of  the  foregoing  certified  copy  of  the  said 
Judgment,  together  with  this  Notice,  you  do  make  and  file 
the  statement  prescribed  in  the  said  article,  in  the  manner 
and  under  the  penalties  therein  set  forth. 

Done  at  ,  this  day  of  ,  18     . 

A.  B.  Plaintiff. 

{Here  imert  a  copy  of  the  $aid  Article.) 


1.  A  debtor  who  has  given  speoial  bail  la  not  bound  to  file  a  etatement 
and  make  the  declaration  mentioned  in  art.  T76.  Poulet  y.  LmmUn,  6Q. 
L«  R.  814,  S.  G.  1874. 
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2.  In  as  mnofa  ms  the  0.  0.  P.  failed  to  attaoh  any  penalty  whatever 
for  not  fllinft  the  statement  required  by  art.  766,  the  penalty  provided  by 
Art.  3274  q,  O.,  and  by  chap.  87  of  the  Gon.  Stat,  of  L.  C.  seo.  12,  §  2, 
cannot  be  enforced.  The  effeot  of  art.  1860  0.  0.  P.  being  to  repeal  the 
proTiflionB  of  the  statate  and  of  the  Givil  Code.  MoUon  v.  CarUr,  26  L. 
G.  J.  169,  Q.  B.  1889 ;  8  Q.  L.  B.  888,  6  L.  N.  189,  27  L.  O.  J.  157,  P.  C. 
1888. 

767*  If  the  debtor  is  in  gaol  he  may  file  such  statement 
and  declaration  at  any  time.    Ibid.  s.  18. 

76S.  (As  replaced  by  48  Vict.  c.  22,  s.  4).  Immedi- 
ately after  the  filing  of  the  statement,  the  prothonotary 
appoints  a  provisional  guardian,  whom  he,  as  fiar  as  pos- 
sible, selects  from  among  the  most  interested  creditors, 
who,  either  personally,  or  by  a  person  whom  he  delegates 
for  that  purpose,  takes  immediate  possession  of  al^  the  pro- 
perty  liable  to  seizure,  and  the  books  of  account  of  the 
debtor. 

The  guardian  may  summarily  dispose  of  any  perishable 
goods,  and  may  take  conservatory  measures  under  the 
direction  of  the  judge,  or  in  the  absence  of  the  latter,  of  the 
prothonotary. 

The  abandonment  being  made,  the  court  or  the  judge, 
upon  demand  of  a  party  interested,  and  after  taking  the 
advice  of  the  creditors  of  the  debtor  convened  for  that  pur- 
pose, appoints  a  curator  to  the  property  of  the  debtor. 

Inspectors  or  advisers  may  also  be  appointed  at  this  or 
any  subsequent  meeting. 

The  meeting  shall  be  convened  within  a  short  delay,  and 
in  the  manner  which  the  court  or  judge  deems  suitable. 

The  record  of  the  proceedings  upon  the  abandonment  is 
then  transmitted  to  the  prothonotary  of  the  Superior  Court 
of  the  district  in  which  the  debtor  has  his  place  of  business. 

7611.  (As  replaced  by  48  Vict.  c.  22,  s.  4).  After 
the  abandonment,  any  proceeding  by  way  of  attachment 
for  rent,  or  attachment  in  execution  against  the  move- 
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ables  of  the  debtor  is  suspended;  and  the  guardian  or 
the  curator  has  a  right  to  take  possession  of  the  goods 
seized,  upon  serving  by  a  bailiff  a  notice  of  his  appoint- 
ment upon  the  seizing  creditor,  or  upon  his  attorney  or  the 
bailiff  entrusted  with  the  writ. 

The  costs  upon  such  attachment  made  after  the  notice, 
or,  in  the  absence  of  such  notice,  incurred  by  a  creditor  after 
he  had  knowledge  of  the  abandonment,  either  personally  or 
by  his  attorney  or  by  the  bailiff,  and  in  all  cases  the  costs 
of  attachment  made  eight  days  after  the  notice  given  by  the 
debtor  or  the  curator,  cannot  be  collocated  upon  the  pro- 
perty of  the  debtor  when  the  proceeds  are  distributed  in 
consequence  of  the  abandonment. 

770.  (As  replaced  by  48  Vict.  c.  22,  s.  6).  The 
curator  ia  bound  to  make  his  appointment  known  by  an 
advertisement  in  the  Quebec  Official  Gazette^  and  by  a 
registered  notice  transmitted  by  mail  to  the  address  of  each 
creditor. 

In  such  notice  the  curator  shall  call  upon  the  creditors 
to  file  their  claims  with  him  within  a  delay  of  thirty  days. 

7709U  (Added  by  48  Vict.  c.  22).  The  curator  ap- 
pointed may  be  required  to  give  security,  the  amount 
whereof  is  fixed  by  the  court  or  judge,  and  he  is  subject  to 
the  summary  jurisdiction  of  the  court  or  judge. 

Such  security  may  be  given  in  favour  of  the  creditors  of 
the  debtor  generally,  without  mentioning  their  names. 

771*  The  curator  takes  possession  of  all  the  property 
mentioned  in  the  statement,  and  administers  it  until  it  is 
sold  in  the  manner  hereinafter  mentioned.  Ibid.  s.  17,  §§ 
1,2. 

772.  (As  amended  by  48  Vict.  c.  22,  s.  6).  The  curator 
has  likewise  a  right  to  receive,  collect  and  recover  any  other 
property  belonging  to  the  debtor,  and  which  the  latter  has 
failed  to  include  in  his  statement. 
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He  may  sell  the  moveables  comprised  in  the  statement, 
but  the  immoveables  can  only  be  sold  under  a  seizure  ob- 
'  tained  at  the  instance  of  a  creditor.    Ibid. 

The  curator  may,  with  the  permission  of  the  court  or 
judge,  upon  the  advice  of  the  creditors  or  inspectors,  exer- 
cise all  the  rights  of  action  of  the  debtor,  and  all  the  actions 
possessed  by  the  mass  of  the  creditors. 

The  curator  may  sell  the  debts  and  moveables  and  im- 
moveables of  the  debtor  in  the  manner  indicated  by  the 
court  or  judge,  upon  the  advice  of  the  parties  interested  or 
the  inspectors. 

Upon  the  demand  of  the  curator,  authorized  by  the  cre- 
ditors, or  by  the  inspectors,  or  upon  the  demand  of  an 
hjrpothecary  creditor,  of  which  demand  sufficient  notice 
must  be  given  to  the  debtor,  the  court  or  judge  may  author- 
ize the  curator,  or  command  him  to  issue  his  warrant  ad- 
dressed to  the  sheriff  of  the  district  where  the  immoveables 
are  situated,  requiring  him  to  seize  and  sell  such  immove- 
ables. 

The  sheriff  is  bound  to  execute  such  warrant,  without  its 
being  necessary  to  make  any  service  upon  the  debtor,  but 
by  otherwise  observing  the  same  formalities  as  in  the  case 
of  a  writ  de  terris ;  and  all  proceedings  subsequent  to  the 
issue  of  the  warrant  are  had  in  the  Superior  Court. 


(Added  by  48  Vict.  c.  22,  s.  7).  The  moneys 
realized  by  the  curator  from  the  property  of  the  debtor, 
shall  be  distributed  among  the  creditors  by  means  of  divi- 
dend sheets  prepared  after  the  expiration  of  the  delays  to 
file  creditors'  claims,  and  are  payable  fifteen  days  after 
notice  is  given  of  the  preparation  of  such  dividend  sheets. 
Such  notice  is  given  by  the  insertion  of  an  advertisement 
in  the  Quebec  Official  Gazette^  and  by  a  registered  notice 
sent  by  mail  to  the  address  of  each  of  the  creditors  of  the 
debtor  who  have  filed  their  claims,  or  who  appear  upon  the 
list  of  creditors  furnished  by  him. 
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The  contestation  for  such  purpose  must  be  filed  with  the 
curator,  who  is  bound  to  transmit  it  immediately  to  the  pro- 
thonotary  of  the  Superior  Court  of  the  district,  in  which  the 
proceedings  upon  the  abandonment  are  then  deposited,  or 
to  such  other  district  as  the  parties  interested  in  the  con- 
testation may  agree  upon,  and  such  contestation  is  pro- 
ceeded upon  and  decided  in  a  summary  manner. 

778*  (As  replaced  by  48  Vict.  c.  22,  s.  8).  Any  credi- 
tor may  contest  the  statement  by  reason : 

1.  Of  the  omission  to  mention  property  of  the  value  of 
eighty  dollars ; 

2.  Of  any  secreting  by  the  debtor  within  the  year 
immediately  preceding  the  institution  of  the  suit,  or  since, 
of  any  portion  of  his  property,  with  intent  to  defraud  his 
creditors ; 

8.  Of  fraudulent  misrepresentations  in  the  statement,  in 
respect  of  the  number  of  his  creditors,  or  the  nature  or 
amount  of  their  claims.    Ibid.  s.  12 ;  s.  18,  §  2,  s.  15. 

In  cases  where  the  debtor  has  given  notice  of  the  aban- 
donment of  his  property  to  his  creditors,  as  above  pre- 
scribed, the  delay  to  contest  the  statement  is  restricted,  as 
to  the  creditors  to  whom  the  notice  is  sent,  to  four  months 
from  the  date  of  sending  such  notice. 

774U  The  contesting  party  is  bound,  within  the  same 
delay,  to  prove  his  allegations  by  all  legal  means.  The  court 
may,  however,  prolong  the  delay  for  making  such  proof, 
but  not  beyond  two  months.    lUd.  s.  18,  §  8. 

775*  The  debtor  is  bound  to  attend  before  the  court  or 
before  a  judge,  under  the  penalty  hereinafter  imposed,  in 
order  to  answer  all  questions  which  may  be  put  to  him  con- 
cerning such  statement.    Ibid.  s.  12,  §  2,  s.  16. 

776.  (As  amended  by  48  Vict.  o.  22,  s.  9).    If  the 

contesting    party  establishes    any    one   of  the  offences 
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mentioned  in  article  778,  or  if  the  defendant  refuses  to 
attend  or  to  answer,  as  required  under  the  preced- 
ing article,  the  court  or  judge  may  condemn  him  to  be 
imprisoned  for  a  term  not  exceeding  one  year. 

If  the  debtor  so  ordered  to  be  imprisoned,  does  not  sur- 
render himself,  or  is  not  surrendered  for  that  purpose 
according  to  such  order,  then  the  sureties  are  liable  to  pay 
the  plaintiff  the  debt,  together  with  interest  and  all  costs. 
Ibid.  s.  12,  §§  2,  8 ;  s.  18,  §§  2,  4 ;  s.  16,  s.  18. 

If  the  debtor,  discharged  upon  bail,  does  not  produce  his 
statement  and  declaration  within  the  thirty  days  mentioned 
in  article  766,  such  debtor  and  his  sureties  are  subject  to 
the  same  penalties  and  recourse  as  hereinabove. 

7T7*  If  the  allegations  of  the  contestation  are  not  proved, 
within  the  delays  above  mentioned,  the  court  or  judge  may 
order  the  discharge  of  the  debtor  ;  and  the  latter 
cannot  again  be  imprisoned  for  any  debt  due  the  plaintifi, 
or  any  otiier  creditor,  by  reason  of  any  cause  of  action  an- 
terior to  his  statement  and  declaration  of  abandonment; 
and  in  case  of  such  imprisonment  he  may  obtain  his  dis- 
charge either  from  the  court  or  from  a  judge,  upon  petition 
and  sufficient  proof.    Ibid.  s.  18,  §  8,  s.  16,  §§  1,  2. 

T78«  (As  amended  by  48  Vict.  c.  22,  s.  10).  The 
abandonment  of  his  property  deprives  the  debtor  of 
the  enjoyment  of  such  properly,  and  gives  his  cre- 
ditors the  right  to  have  it  sold  under  execution  for  the 
payment  of  their  respective  claims.  Poth.  269 ;  C.  N.  1269. 

779*  The  abandonment  of  his  property  discharges  the 
debtor  from  his  debts  to  the  extent  only  of  the  amount 
which  his  creditors  have  been  paid  out  of  the  proceeds  of 
the  sale  of  such  property.  Poth.  269 ;  G.  S.  L.  G.  c.  87,  s. 
20  ;  C.  N.  1270. 

780.  (As  replaced  by  48  Vict.  c.  22,  s.  11).  In  cases 
where  a  capia$  could  not  be  executed  by  reason  of  the  ab- 
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sence  of  the  defendant,  or  because  he  coold  not  be  found, 
and  in  all  cases  in  which  the  defendant  has  left  the  province 
or  no  longer  resides  therein  and  has  ceased  his  payments, 
there  may,  after  notice  to  the  defendant  or  debtor,  in  the 
manner  prescribed  by  the  court  or  judge,  be  appointed  a 
guardian  and  curator,  whose  powers  and  obligations  shall 
be  the  same  as  if  appointed  after  an  abandonment  of 
property. 

SEOnON  YII. 
OF   OOEROIVE  DflPBISOMMENT. 

7Hlm  Coercive  imprisonment  cannot  be  carried  into  exe- 
cution without  a  special  rule  granted  by  the  court,  after 
personal  notice  given  to  the  party  liable  to  it,  unless  such 
party  absconds  in  order  to  avoid  it.  C.  P.  C.  780. 

1.  Notice  mast  be  given  a  witness  against  whom  proceedings  for  con- 
tempt are  taken,  of  all  the  proceedings.  Roy  v.  Beaudry  dt  Lafeniire,  6  L. 
C.  J.  85,  S.  0. 1861. 

2.  Notice  is  not  required  in  the  case  of  a  guardian.  Bodier  v.  MeAvoyt 
20  L.  G.  J.  305,  S.  C.  1876. 

8.  Bat  held,  that  no  man  could  be  imprisoned  withont  previous  notice  to 
himself  personally.    Ber^amin  et  aU  v.  WiUon,  1  L.  G.  J.  4,  S.  G.  1856. 

4.  An  application  for  eantrainU  cannot  be  granted  on  simple  motion ;  the 
proper  coarse  is  to  take  a  rale  of  court.  Higgim  v.  BeU,  17  L.  G.  J.  274, 
S.  G.  1878. 

5.  On  an  application  for  a  role  for  eontrainte  par  corps  against  a  onrator 
under  the  Ordinance  of  1667 — Held,  that  the  Ordinance  does  not  give  that 
remedy  as  a  means  of  enforcing  an  interlocutory  judgment  but  merely  as 
a  final  rule.    Wood  v.  McLennan,  6  L.  C.  J.  258,  8.  G.  1861. 

6.  A  motion  to  have  the  defendant  imprisoned  until  he  pays  the  amount 
of  a  judgment  obtained  against  him  for  personal  damages,  wiU  not  be 
received  untU  after  the  expiration  of  four  months  from  the  service  upon 
him  of  such  judgment ;  and  the  imprisonment  cannot  be  efiPeoted  until 
fifteen  days  after  the  order  of  the  court  on  the  motion.  Nyited  ▼.  Dor&y- 
eon,  9  Q.  L.  B.  822,  B.  G.  1888. 
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7.  Senioe  of  the  motion  for  the  rale  fdn  is  not  necessary,  personal  ser- 
vice of  the  role  being  snfOoient.  Watxo  v.  LaBeUe,  26  L.  0.  J.  121,  C.  C. 
1882. 

8.  Personal  servioe  of  the  role  is  not  necessary ;  personal  service  of  the 
motion  being  sufficient.    DelUle  v.  Scmche,  26  L.  C.  J.  162,  8.  C.  B.  1881. 

8.  Coercive  imprisonment  may  be  accorded  in  a  case  of  damages  resait- 
ing  from  personal  injnry  after  the  judgment  awarding  damages ;  even  if  it 
be  not  demanded  in  the  conclusions  of  the  declaration,  and  it  may  be  even 
so  awarded  in  respect  of  a  condemnation  of  damages  for  925  only.  Ouellette 
V.  VdUire9,  26  L.  C.  J.  891,  C.  G.  1882. 

See  PerrauU  v.  Charbaimeau,  5  L.  N.  204,  S.  C.  1882 ;  and  Loteau  v. 
Charb<nmeau^  S  L.  N.  256. 

7S3«  In  all  cases  of  resistance  to  the  orders  of  the  coart 
respecting  the  execution  of  the  judgment  by  seizure  and 
sale  of  the  property  of  the  debtor,  as  well  as  in  all  cases  in 
which  the  defendant  conveys  away  or  secretes  his  effects,  or 
uses  violence  or  shuts  his  doors  to  prevent  the  seizure,  a 
judge  out  of  court  may  exercise  all  the  powers  of  the  court, 
and  order  the  defendant  to  be  imprisoned  until  he  satisfies 
the  judgment.    C.  8.  L.  C.  c.  88,  ss.  143-4-6. 

1.  On  a  rule  for  imprisonment  against  the  defendant  by  eonirainte  par 
eofp$  for  refusing  to  open  his  doors  to  a  bailiff — Held,  that  by  the  Ordi- 
nance of  1785  the  defendant  was  liable  to  a  writ  of  capias  ad  satUfaciendumt 
and  that  there  was  error  in  the  judgment  of  the  Superior  Court  dismiss- 
ing the  rule.    Mereure  v.  Laframboise  et  aZ.,  6  L.  C.  B.  168,  Q.  B.  1855. 

2.  No  mitigating  oiroumstanoes  oould  prevent  the  issue  of  the  writ 
where  the  rebellion  was  established.  Campbell  et  al.  v.  BeattUy  8  L.  G.  J. 
118,  S.  G.  1858. 

3.  Where  a  writ  of  prohibition  has  issued  addressed  to  "  The  Gorpora- 
tion  of  the  Yilliage  of  L."  forbidding  it  to  proceed  with,  or  to  take  any 
addon  under  a  certain  by-law,  under  any  form  or  pretext,  it  was  held 
that  a  rule  for  contempt  would  not  lie  against  a  person  who  had  caused 
certain  works  to  be  done  at  tl^e  request  of  the  corporation,  and  in  fulfil- 
ment of  snob  by-law ;  and  the  rule  was  dismissed  with  oosts.  ArchambauU 
et  al.  exp.  v.  The  CorporaHon  of  the  V,  of  VAeeomptUm  dt  ArchambauU^  2  B. 
L.  105,  8.  0. 1870. 

4.  A  person  cannot  beheld  to  be  in  contempt  of  oourt  for  having  filed 
a  6audulent  opposition  until  after  a  judgment  on  the  merits  of  his 
opposition.    Daweon  v.  Ogden  40  Ogden,  8  B.  L.  716,  Q.  B.  1877. 

29  F.  0.  0.  P. 
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5.  ImpriBonment  is  a  mode  of  exeonting  the  jadgments  of  the  oonrt 
A  person  imprisoned  for  resisting  the  orders  of  the  court  who  was  con- 
demned to  remain  in  gaol  until  he  paid  the  amount  of  the  judgment,  ii 
entitled  to  an  alimentary  allowance.  An  abandonment  of  his  property 
made  by  the  party  imprisoned  does  not  entitle  him  to  his  discharge  until 
after  the  expiration  of  the  four  months  allowed  for  contesting  the  aban- 
ment.    C6Uy,  Vermette,  9  Q.  L.  B.  340,  S.  G.  1883. 

6.  A  defendant  is  liable  to  coercive  imprisonment  for  conveying  away 
and  secreting  his  effects  under  seizure,  when  said  effects  have  been  trans- 
ferred to  his  father-in-law  by  a  sale  manifestly  fraudulent  and  «|iTn^|ft.^, 
and  defendant  is  a  party  thereto.  The  Jacques  CarHer  P.  B.  So.  v.  Soy, 
3  L.  N.  314,  C.  C.  C.  1880. 

7.  A  defendant  was  held  in  contempt  of  court  who  induced  the  bailiff, 
charged  with  a  writ  of  execution  against  him,  not  to  seize  his  goods  and 
effects,  but  to  accompany  him  to  the  plaintiff's  for  the  purpose  of  effect- 
ing a  settlement,  and  in  the  interval  removed  part  of  his  goods ;  and  he 
was  ordered  to  be  imprisoned  until  he  paid  debt,  interest  and  ooets.  Bo$s 
et  al.  V.  O'Leary,  6  L.  N.  173,  S.  G.  1888. 

8.  Judicial  sureties  are  not  entitled  to  a  delay  of  four  months  before 
becoming  cojUraignables  par  corps.  Dupras  et  al.  v.  Sauv^  et  oZ.,  4  L.  N.  299, 
S.  G.  1881. 

788*  Coercive  imprisonment  cannot  be  granted  against 
tutors  or  curators  for  any  balance  of  account  doe  by  them, 
until  after  the  expiration  of  four  months  from  the  service 
upon  them  of  the  judgment  establishing  such  balance.  Ord. 
1667,  tit.  84,  arts.  8,  10,  11. 

784*  Coercive  imprisonment  can  only  be  effected  in  the 
time  during  which  summonses  may  be  served.  Poth.  259, 
C.  P.  C.  781. 

78S«  The  debtor  cannot  be  arrested  : 

1.  On  a  legal  holiday  ; 

2.  In  a  place  of  public  worship,  during  divine  service ; 
8.  In  a  court  of  justice  when  the  court  is  sitting,  or  before 

any  privileged  tribunal.    Poth.  260,  C.  P.  C.  781. 

786»  Notwithstanding  what  is  contained  in  the  two  pre- 
ceding articles,  the  court  may  order  the  arrest  to  be  made 
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on  a  holiday,  or  at  any  time,  if  it  is  established  thJEii  the 
defendant  is  acting  in  such  a  manner  as  to  escape  it.  Poth. 
259,  260;  C.  P.  C.  781. 

1.  The  exeontion  of  writs  of  capias  on  Sunday  is  not  governed  by  arti- 
cle 786  C.  C.  P.    The  MoUU  Iron  Co,  v.  OUen,  18  L.  C.  J.  29,  Q.  B.  1874. 

2.  Notwithstanding  C.  S.  L.  G.  cap.  88,  sec.  7,  which  says  "  that  every 
day  not  being  a  Sunday  or  holiday  shall  be  deemed  a  juridical  day  for  the 
purposes  of  this  act " — Heldy  that,  where  a  party  declares  that  he  will  sus- 
tain dama^  or  lose  his  debt  by  waiting  until  Monday,  the  judge  is  justi- 
fied in  causing  a  writ  of  capias  to  issue  on  Sunday.  RedptUh  v.  Gidding$t 
9  L.  C.  J.  225,  S.  C.  1868. 

7S%  Coercive  imprisonment  can  only  be  executed  in 
yirtue  of  a  writ  or  order  from  the  court  or  judge,  which 
may  be  addressed  to  the  same  officers,  and  is  clothed  with 
the  same  formalities,  and  contains  the  same  matters  of  re- 
cital as  those  required  in  writs  of  execution.  C.  S.  L.  C.  o. 
88,  s.  141. 

7S8.  Whenever  the  person  condemned  to .  coercive  im- 
prisonment resides  in  another  district,  the  writ  inust  be 
addressed  to  and  executed  by  the  sheriff  of  such  district. 
Ibid.  s.  209.  Languedoe  v.  Coitagne,  11  B.  L.  837,  S.  C. 
1882. 

781I*  Coercive  imprisonment  is  effected  by  arresting  the 
debtor  and  placing  him  in  custody  of  the  keeper  of  the 
common  gaol  of  the  district  in  which  the  writ  issued. 

If  there  is  no  gaol  in  the  district  he  must  be  imprisoned 
in  the  nearest  gaol.    Poth.  261 ;  C.  S.  L.  C.  c.  110,  s.  18. 

790*  Any  person  thus  imprisoned,  may,  upon  petition 
to  the  court  or  to  a  judge,  previously  served  upon  the  credi- 
tor, and  accompanied  with  an  affidavit  that  he  is  not  worth 
[fifty]  dollars,  obtain  an  order  commanding  the  creditor  to 
pay  him,  as  an  alimentary  allowance,  during  the  period  of 
his  imprisonment,  a  sum  not  less  than  seventy  cents,  and 
not  exceeding  one  dollar  per  week.    C.  S.  L.  C.  c.  87,  s.  6. 
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1.  A  jndioial  surety  is  not  entitled  to  an  alimentary  allowance.  Craap 
V.  Coquerau  et  aX.,  8  L.  N.  883,  8.  G.  1880 ;  Matkieu  ▼.  Tremblay,  4  L.  N. 
299 ;  25  L.  C.  J.  162,  8.  C.  1881.  . 

2.  Nor  is  a  party  imprisoned  for  contempt  of  conrt.  Vermette  y.  Fm- 
taine,  6  Q.  B.  L.  159,  G.  G.  1880 ;  Leroux  ▼.  De$  LawrUn,  4  L.  N.  256,  B. 
G.  1881. 

8.  Where  the  defendant  was  arrested  nnder  three  different  writs  of 
capias,  and  made  application  for  an  alimentary  allowanoe— fTsId,  that 
the  allowance  referred  to  in  G.  8.  L.  G.  cap.  87,  sec.  6,  will  be  divided, 
and  the  plaintiffs  ordered  to  p&y  a  share  each,  according  to  the  nxmiber 
of  soits  pending  nnder  which  the  defendant  is  detained.  Jfoct  etaLv, 
Wilion,  14  L.  G.  B.  26,  8.  C.  1868. 

4.  In  an  action  of  capias  by  three  different  plaintiffs  against  the  same 
defendant — Held,  that  each  of  the  plaintiffs  was  bonnd  to  fnrnish  the  de- 
fendant with  an  alimentary  allowance.  Warner  et  al,  v.  Fyaon,  2  L.  G.  J. 
105,  8.  G.  1858. 

5.  Where  it  was  proved  that  the  agent  of  one  of  the  plaintiffs  had  ten- 
tered  him  ten  English  shillings  and  seven  English  sixpences  for  all  the 
plaintiffs,  bnt  was  unable  to  indicate  the  coins  composing  the  payment  of 
each  of  plaintiffs,  and  that  one  of  the  shilling  pieces  was  defaced  by  a 
mark  across  it,  and  another  had  a  cross  drawn  by  a  knife  or  other  shaip 
instrument  upon  it,  and  one  of  the  sixpences  had  also  been  defaced— 
Heldt  that  the  tender  was  bad,  and  the  -defendant  was  discharged  from 
custody.    Crawford  et  al  v.  Fyion,  2  L.  G.  J.  105,  8.  C.  1858. 

6.  Held,  also,  that  the  provisions  of  the  Imperial  8tatute  16  A  17  Vic. 
cap.  102,  respecting  the  legality  of  such  tender,  applied  to  this  ooxmtry. 
Ibid. 

7.  Where  a  defendant  under  capias,  being  confined  in  gaol,  obtained  an 
order  for  the  payment  to  him  by  the  plaintiff  of  five  shillings  a  week  as 
alimentary  allowance,  and  the  plaintiff  in  pursuance  of  such  order  ten- 
tered  to  the  defendant  an  American  gold  dollar — Held,  that  such  tender 
was  not  a  legal  tender.    Bruneau  v.  Miller,  2  L.  G.  J.  189,  8.  G.  1858. 

701«  If  however  the  debtor  afterwards  becomes  owner 
of  property  exceeding  in  value  the  amount  above  mentioned, 
the  creditor  may  be  relieved  from  paying  the  weekly 
allowance. 

792.  The  debtor  mayi  if  he  has  grounds  for  doing  so» 
seek  redress  against  such  imprisonment,  by  petition  or 
motion  to  the  court  or  judge  served  upon  the  creditor*  G. 
P.  C.  796. 
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1.  The  Court  of  Queen's  Bench  has  no  reyiaory  power  except  by  way  of 
appeal  over  the  proceedings  of  the  Superior  Court,  and  it  cannot,  on  an 
application  for  habeas-corpns,  examine  into  proceedings  of  that  court  in 
order  to  see  whether  a  warrant,  committing  a  person  to  gaol  for  rebeUion 
djtutiee  in  a  dvil  suit,  requires  him  to  pay  (in  order  to  get  his  discharge) 
a  sum  greater  than  he  was  condemned  to  pay  by  a  judgment  of  the 
court.    Ej!p.  PoUoek,  5  L.  N.  298,  Q.  B.  1881. 

2.  A  person  over  seventy  years  of  age  is  not  exempt  from  imprisonment 
for  contempt  of  ooturt.  Rast  et  aL  y.  0*Leary  db  O^Leary,  27  L.  C.  J.  220, 
6  L.  N.  241,  8.  C.  1883.  See  also  Levenon  v.  Bcwton,  2  L.  C.  J.  292  ; 
Ouimet  ▼.  De^ardins,  3  L.  N.  108,  Q.  B.  1880. 

3.  Where  a  rule  for  contrainU  par  corps  has  been  made  absolute,  the 
party  oondeomed  cannot,  by  a  subsequent  petition,  allege  payment  and 
non-indebtedness  previous  to  the  judgment  on  the  rule.  Genereux  v. 
HowUy  etoLdt  Jonet,  21  L.  C.  J.  162,  S.  C.  1877. 

4.  Where  motion  is  made  for  a  rule  of  contempt  the  party  resisting  it 
may  urge  immediately  all  the  grounds  he  might  urge  against  the  rule 
itself.    Crevier  dit  St.  Jean  v.  Cretner  dit  8t,  Jean,  9  B.  L.  813,  8.  C.  1877. 

79Sm  The  debtor  may  obtain  his  discharge : 

1.  By  paying  into  the  hands  of  the  sheriff  or  of  the  pro- 
thonotary,  the  amount  of  the  condemnation,  in  principal, 
interest  and  costs ; 

2.  With  the  consent  of  or  a  release  from  the  creditor ; 
8.  Upon  the  failure  of  the  creditor  to  pay  in  advance  into 

the  hands  of  the  gaoler  the  alimentary  allowance  granted 
to  him ; 

4.  By  the  abandonment  of  bis  property,  as  mentioned  in 
the  preceding  section ; 

5.  By  means  of  the  discharge  from  liability,  obtained  un- 
der the  provisions  of  law  concerning  insolvent  traders  ; 

6.  If  he  has  completed  his  seventieth  year. 

794«  Such  discharge  must,  however,  be  ordered  by  a 
judge  upon  application,  of  which  notice  has  been  given  to 
the  prosecuting  creditor.  Poth.  268-4-5 ;  1  Pig.  887  et  seq; 
27-28  V.  c.  17,  ss.  9  et  seq. ;  C.  P.  C.  800. 
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705.  When  the  debtor  has  been  discharged  by  reason  of 
default  of  payment  of  the  alimentary  allowance,  he  is  no 
longer  liable  to  coercive  imprisonment  for  the  same  debt. 


BOOK    SECOND. 


TITLE    FIRST. 

OF  PBOVISIONAL  PROCEEDINGS  WHICH  ACCOMPANY  SUM 

MONS  IN  CERTAIN  CASES. 


GENERAL  PROVISION. 

796ii  A  plaintiff  may,  in  certain  cases,  simoltaueously 
with  the  summons,  or  pending  the  suit  and  before  judg- 
ment, have  the  person  or  the  property  of  his  debtor,  or  the 
object  in  dispute,  placed  in  judicial  custody,  as  explained 
in  the  following  chapters  [subject  to  a  right  of  action  by  the 
latter  to  recover  damages,  upon  establishing  by  proof 
against  the  creditor  a  want  of  probable  cause] .  C-  P-  L. 
208-287. 

The  following  cases  may  be  oonsnlted  as  to  the  meaning  of  the  words 
**  probable  oanse."  Chartrand  t.  Pudney,  Sf  L.  N.  237,  S.  C.  B.  18S0. 
BancUyne  v.  The  Canadian  Paper  Co.,  25  L.  C.  J.  14,  8  L.  N.  207,  8.  G. 
B.  1880.  Shaw  v.  Mackenzie,  3  L.  N.  369,  25  L.  G.  J.  40,  1  Q.  B.  B.  25, 
Q.  B.  1880,  4  L.  N.  89,  6  Sap.  Gt.  Bep.  181,  Sup.  Gt.  1881.  Perry  ▼.  PeU; 
WaUon  ▼.  Thcmpsan,  24  L.  C.  J.  129,  8.  G.  1879 ;  Brtmtseau  v.  Seyboldy  6 
L.  N.  389,  8.  G.  1883 ;  BraU  v.  The  Corporation  o/LongueuU,  5  L^  N.  212, 
8.  G.  B.  1882 ;  Orothd  v.  Sanders,  5  L.  N.  213,  8.  G.  1882 ;  LeeUsire  ▼. 
CopeUmd,  5  L.  N.  340,  8.  G.  B.  1882  ;  Chapman  v.  Benallaek,  5  L.  N.  109, 
198,  8.  G.  B.  1882;  Marchand  ▼.  Snovoden,  7  L.  N.  44,  8.  G.  1884;  QerbU 
y.  Bessette,  7  L.  N.  156,  8.  C.  1884. 
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CHAPTEE    FIRST. 

OF  CAPIAS  AD  RESPONDENDUM. 


SECTION  I* 
OF    THB  ISaUINO  OF  THE   0APU8. 

79T*  When  the  amotint*  claimed  exceeds  forty  dollars, 
the  plaintiff  may  obtain,  from  the  prothonotary  of  the 
Superior  Comrt,  a  writ  of  summons  and  arrest  against  the 
defendant,  if  the  latter  is  about  to  leave  immediately  the 
Province  of  Canada,  or  if  he  secretes  his  property  with  in- 
tent to  defraud  his  creditors.  Ibid.  210 ;  G.  S.  L.  C,  c. 
87,  8.  1. 

1.  The  Provinoe  of  Manitoba  does  not  make  part  of  Canada  in  the  terms 
of  art.  797  C.  C.  P.,  and  oonaeqaently  the  debtor  who  leaves  the  Province 
of  Qnebeo  for  that  part  of  the  Dominion  cannot  claim  to  be  exempt  from 
arreet  mider  capias  on  that  ground.  LatW  et  al.  v.  Clarke,  2  B.  C.  282, 
8.  C.  B.  1872. 

79^*  This  writ  is  obtained  upon  an  affidavit  of  the 
plaintiff,  his  bookkeeper,  clerk,  or  legal  attorney,  declaring 
that  the  defendant  is  personally  indebted  to  the  plaintiff  in 
a  sum  amounting  to  or  exceeding  forty  dollars,  and  that  the 
deponent  has  reason  to  believe  and  verily  believes,  for  rea- 
sons specially  stated  in  the  affidavit,  that  the  defendant  is 
about  to  leave « immediately  the  Province  of  Canada,  with 
intent  to  defraud  his  creditors  in  general,  or  the  plaintiff  in 
particular,  and  that  such  departure  will  deprive  the  plain- 
tiff of  his  recourse  against  the  defendant ;  or  upon  an  affi- 
davit establishing,  besides  the  existence  of  the  debt  as  above 
mentioned,  that  the  defendant  has  secreted  or  made  away 
with,  or  is  about  immediately  to  secrete  or  make  away  with 
}m  property  and  effects  with  such  intent.    C  P*  L.  21244^ 
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1.  On  a  motion  to  qnash  a  capias,  on  the  ground  that  the  affidavit  did 
not  show  that  it  had  been  sworn  to  by  the  plaintiff,  or  by  his  bookkeeper, 
clerk  or  legal  attorney,  as  required  by  26  G^.  8,  cap.  2 — ffeld,  confirmiiig 
the  decision  of  the  court  below,  that  the  rule  obtained  on  such  motion 
should  be  dismissed.     Coates  v.  the  Bank  of  Montreal^  2  Bev.  de  L^.  328. 

2.  An  affidavit  made  by  the  bookkeeper  of  a  branch  of  the  Upper 
Canada  Bank  was  held  to  be  sufficient.  The  Bank  of  Upper  Canada  ?. 
Alain,  5  L.  G.'  B.  318,  S.  C.  1855. 

3.  An  affidavit  commencing,  *'  T.  8.,  of  the  City  of  Montreal,  book- 
keeper of  H.  H.,  the  plaintiff,  being  duly  sworn,  doth  depose  and  say  "— 
was  lield  to  be  sufficient  without  any  statement  in  the  body  of  the  affidavit 
that  he  was  such  bookkeeper.  Hogan  v.  Hotkinst  12  L.  C.  B.  84,  S.  C. 
1861. 

4.  The  president  of  an  incorporated  company  may  make  the  affidavit. 
The  Mouie  Iron  Co.  v.  Ohen,  18  L.  C.  J.  29,  Q.  B.  1874. 

5.  An  affidavit  to  hold  to  bail  made  by  the  plaintiff's  wife  is  sufficient. 
ChrAien  v.  MeLane,  3  Bev.  de  L^g.  848. 

6.  Action  of  capias  was  taken  by  several  plaintiffs  for  debts  due  to  eaoh 
of  them,  and  the  affidavit  was  made  by  one  of  them,  setting  out  that  the 
defendant  was  indebted  to  him  in  a  sum  exceeding  £10  currency,  and 
action  was  brought  for  the  whole  amount  due — Held,  that  the  capias 
must  be  quashed,  the  deponent  not  appearing  to  act  as  the  agent  or  Isf^al 
attorney  of  the  other  legatees,  his  co-plaintiffs.  Bounuia  v.  Broueau  et  oZ., 
14  L.  G.  B.  28,  S.  G.  1863. 

7.  Where  the  cause  of  action  as  stated  in  the  affidavit  differs  from  the 
cause  of  action  as  stated  in  the  declaration — Held,  on  motion,  that  the 
writ  must  be  quashed.    Malhiot  v.  Bemier,  1  L.  C.  B.  889,  8.  0. 1851. 

8.  An  affidavit  may  contain  several  different  averments  of  debt  inoon- 
sistont  with  one  another,  and  is  not  void  because  one  of  them  is  insoffi- 
cient.     Green  v.  Hatfield,  12  L.  G.  B.  115,  8.  G.  1862. 

9.  Alleged  differences  between  the  affidavit  and  the  declaration  cannot 
be  attacked  by  petition  to  quash.  Shetidan  v.  Hennesey,  28  L.  G.  J.  218* 
9  B.  L.  691,  8.  G.  1879. 

10.  The  debt  is  sufficiently  set  forth  in  the  affidavit  by  stating  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  sum  of  £39,  without  sUting 
the  cause  of  debt,  or  the  place  where  it  was  contracted.  Debien  v.  ManoA, 
14  L.  G.  B.  89,  8.  C.  1863. 

11.  Where  the  affidavit  alleged  that  the  deponent  was  agent  at  Montreal 
of  the  plaintiffs,  and  that  the  defendant  was  justly  and  personally  indebt- 


J 


OF  THE  IR8UINO  OF  THE  CAPIAS,  ABT.  798.  457 

ed  to  the  plaintiffs  in  a  emn  exceeding  940»  to  wit  in  a  sum  of  92,500, 
being  aa  and  for  the  price  of  a  large  quantity  of  glass  sold  by  the  deponent 
as  agent  of  the  plaintiffs  to  the  defendant — Held^  that  the  cause  of  action 
was  snffioiently  set  forth.  Oregory  v.  The  Boston  dt  Sandwich  Glass  Co,, 
9  L.  G.  J.  184  &  16  L.  C.  B.  476  <S;  1  L.  C.  L.  J.  37,  Q.  B.  1866. 

12.  The  allegations  that  the  defendant  is  personally  indebted  to  the 
plaintiff  for  work  done  by  the  plaintiff  for  the  defendant,  and  for  wages 
and  salary  earned  by  the  plaintiff  in  the  service  of  the  defendant,  is  suf- 
ficient, although  it  is  not  stated  that  the  work  was  done  at  the  instance  or 
zequisst  of  the  defendant.    JotUras  v.  Dunlop,  7  L.  C.  B.  420,  S.  C.  1857. . 

13.  The  statement  that  the  defendant  is  personally  indebted  to  the 
plaintiff  in  the  sum  of  9300  for  the  balance  of  an  account  for  various 
transactions  which  the  said  defendant  had  with  the  plaintiff  in  their  busi- 
ness as  wood  merchants,  which  axmi  defendant  had  acknowledged  to  owe 
the  plaintiff,  is  a  sufficient  statement  of  the  cause  of  debt  to  entitle  the 
plaintiff  to  the  capias.    Kenny  v.  McKeovm,  9  L.  C.  J.  104,  S.  C.  1864. 

14.  An  affidavit  for  capias  is  insufficient  if,  being  taken  for  damage 
suffered  by  goods  on  board  ship,  it  does  not  state  with  certainty  that  the 
goods  were  so  damaged  while  in  the  custody  and  safe-keeping  of  the 
defendant,  and  before  delivery.  Gale  et  at.  v.  Brown^  3  L.  O.  B.  148,  S. 
C.  1862.      - 

15.  An  affidavit  to  obtain  a  capias,  which  states  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  certfun  sum  for  board  and  lodging  during 
the  space  of  six  months  and  for  articles  of  clothing  furnished  him,  is  bad. 
Cuthbert  v.  Barret,  1  L.  G.  B.  212. 

16.  An  affidavit  for  capias  must  set  forth  the  cause  of  action  and  the 
nature  of  the  defendant's  indebtedness.  Bolland  v.  QuilbauUt  12  L.  G.  J. 
276,  8.  G.  1868. 

17.  A  writ  of  capias  will  be  quashed  on  motion  if  the  place  where  the 
debt  was  contracted  is  not  mentioned  in  the  affidavit.  Brison  v.  McQueen, 
7  li.  G.  J.  70,  8.  G.  1862.  See  remarks  of  Monk,  J.,  23  L.  G.  J.  129,  anent 
this 


18.  An  affidavit  alleging  a  debt  to  exist  need  not  state  when  the  same 
was  oontracted,  nor  show  that  it  was  contracted  within  the  five  years 
next  preceding ; 

Nor  that  the  sale  and  delivery  were  made  to  the  defendant  when  they  are 
alleged  to  have  been  made  **at  his  instance  and  request."  Maguire  v. 
Roekett,  3  Q.  L.  B.  347,  S.  G.  1877. 

19.  And  held,  also,  that  it  is  unnecessary  in  describing  a  promissory 
note  as  the  oause  of  debt  to  state  where  the  same  was  made.  Berry  v. 
May,  18  L.  G.  B.  8,  8.  G.  1869. 
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20.  It  is  not  neoeuary  to  stftte  in  the  affidavit  where  or  when  the  in* 
debtedne98  was  incarred.  VKewwx  t.  Jfaitincott,  6  Q.  L.  B.  275,  8.  C. 
1880  ;  ShmAooi  v.  HeimeMiey,  28  L.  G.  J.  212,  9  B.  L.  691,  8.  G.  1879. 

21.  The  ezistenoe  of  the  debt  at  the  time  of  the  alleged  secretion  musk 
appear.    MeAUan  v.  Aihby,  4  L.  N.  50,  8.  G.  B.  1881. 

22.  The  affidavit  shoold  state  snooinctly  the  oansee  of  platntifTs 
right  of  action.  The  allegations  which  would  be  sufficient  in  a  declaration 
to  explain  the  nature  of  the  demand  suffice  for  the  affidavit ;  it  is  not 
necessary  to  state  where  nor  at  what  time  the  debt  was  contracted- 
Depoxient  most  give  reasons  saffioient  to  satisfy  the  court  that  it  is  with 
the  intent  of  defrauding  that  the  debtor  is  about  to  depart.  HurtubUe  v. 
Bourret,  23  L.  G.  J.  130,  9  B.  L.  638,  Q.  B.  1879. 

23.  The  affidavit  upon  which  a  capias  issued  stated  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  £24  13s.  10^.,  whereof  the 
sum  of  £4  16b.  lOJd.  was  for  work  and  labour  done  and  performed  by  the 
plaintiff  for  the  defendant,  and  the  balance  was  the  amount  of  a  claim 
transferred  to  him  by  another,  by  a  deed  of  assignment  or  transfer  before 
notaries.  '  On  motion  to  quash — Held,  notwithstanding  that  no  notice  of 
such  transfer  had  been  given  to  defendant,  except  by  the  service  of  the 
action,  that  it  was  sufficient  to  support  the  writ,  and  the  motion  was  dis- 
missed.    Quinn  v.  Atches(m,  4  L.  G.  B.  878,  8.  G.  1854. 

24.  In  an  action  to  recover  damages  for  malicious  arrest  under  capias 
where  it  was  proved  that  the  plaintiff^s  claim  amounted  to  £9  lis.  7d., 
and  that  in  order  to  make  up  the  necessary  amount  he  procured  the 
transfer  to  him  of  a  sum  of  fourteen  shillings  due  to  another  party,  and 
without  any  notice  to  the  defendant  of  the  transfer,  caused  the  capias  to 
issue — Held,  confirming  court  below,  that  such  proceeding  was  altogether 
illegal,  and  would  justify  an  action  of  damages  for  false  arrest.  Laidlaw 
V.  BurnB,  16  L.  G.  B.  818,  Q.  B.  1866. 

25.  Where  the  plaintiffs  by  their  evidence  showed  that  two  notes,  con- 
stituting the  greater  part  of  their  claim,  were  obtained  merely  for  the  pur- 
pose of  enabling  them  to  adopt  any  course  they  might  think  proper  against 
the  defendant,  and  without  their  becoming  actual  owners  of  the  notes — 
Held,  that  they  nevertheless  had  the  right  to  arrest  defendant  by  capias 
as  their  personal  debtor  for  the  whole  sum  by  them  demanded.  Wiwung 
et  al,  V.  Fraser,  13  L.  C.  J.  167,  8.  G.  1869. 

26.  On  a  motion  to  quash  a  capias  on  the  ground  that  the  word  "  per- 
sonally "  was  omitted  in  the  affidavit — Held,  that  the  affidavit  must  con- 
tain the  allegation  that  the  party  sought  to  be  detained  is  pereonally  ia- 
debted  to  the  plaintiff.    Alexander  v.  McLachlan,  1  h.  0.  J.  6,  8.  G.  18(6. 
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27.  Where  the  affidavit  shows  a  personal  oaase  of  action,  the  allegation 
that  the  defendant  is  personally  indebted  is  not  essentiallj  necessary. 
Lan^pton  y.  Smith,  7  L.  C.  B.  426,  8.  0. 1857 ;  Sheridan  v.  Henne$$ey,  23  L. 
C.  J.  212 ;  9  B.  L.  691 ;  8.  C.  1879. 

28.  An  affidavit  to  hold  to  bcdl  most  be  positive  that  the  debt  is  dae« 
The  words  **  aa  appears  by  the  plaintiffs  books,"  or, "  as  the  plaintiff 
believes,"  is  not  snf&oient,  and  the  defendant  in  snch  ease  will  be  dis« 
charged  on  filing  a  cominon  appearance.  Hodgun  v.  Oliva,  8  Bev.  de 
Leg.  349. 

29.  In  an  af&davit  for  capias,  the  plaintiff  stated  that  the  defendant 
was  indebted  to  him  in  the  snm  of  £15,  pour  eff€t$  d'/pieeries  vendus  et 
UvrA  d  Quebec,  and  gave  no  other  statement  as  to  the  indebtedness.  The 
reason  given  for  his  belief  that  the  defendant  was  aboat  to  leave  the 
oonntiry  was  certain  information  he  had  received,  bat  the  names  of  his 
informants  were  not  given — Held,  that  the  affidavit  was  insufficient  on 
botib  these  points,  and  the  capias  was  quashed.  Lehel  v.  O^Brien,  2  B.  C. 
238,  8.  G.  1872. 

30.  Where  an  affidavit  alleged  a  personal  indebtedness  of  1155,000, 
value  of  certain  American  bonds,  etc.  **atolen  from  the  plaintiffs  in  New 
York  and  then  in  the  possession  or  under  the  control  of  the  defendants  in 
Montreal,  and  also  that  the  defendants  had  secreted  said  bonds,  etc., 
and  were  about  immediately  to  leave  the  Province  of  Canada,"  etc., 
giving  as  reasons  of  belief  the  character  of  the  defendants  who  were 
prof eesional  thieves,  and  the  information  of  the  New  York  detectives  to 
that  esSeoAr—Held,  that  although  the  persons  making  the  affidavit  had  no 
abflolnte  personal  knowledge  of  the  facts  set  forth  in  it,  the  affidavit  was 
nevertheless,  in  itself  sufficient.  T?ie  Royal  Inturance  Co,  v.  Ktuipp  dt 
Griffln,  H  L.  C.  J.  1,  <S;  2  L.  0.  L.  J.  189  A  201,  8.  C.  1867. 

81.  Bat  held,  also  that  under  such  circumstances  the  cause  of  action 
in  a  foreign  country,  and  the  defendant  must  be  discharged.     Ibid, 


32.  A  suit  will  not  lie  where  the  defendant  is  domiciled  in  the  United 
States  and  is  merely  returning  home  after  a  temporary  sojourn  here,  and 
where  there  is  no  allegation  of  any  special  circumstances  of  fraud.  Renatid 
V.  Vandueen,  21  L.  C.  J.  44,  Q.  B.  1872  ;  Marcotte  v.  Moodie,  11  B.  L.  460, 
8.  C. ;  6  L.  N.  358,  859,  8.  G.  B.  1882. 

88.  An  allegation  that  deponent  had  been  informed  that  defendant 
«*  had  come  to  Montreal  to  attend  the  meeting  of  the  Graphic  Co.,  and 
that  he  intended  to  go  to  New  York,"  is  insufficient  to  justify  the  belief 
that  be  was  about  to  leave  Canada  with  the  intent  of  defrauding  his 
eraditors.  Canada  Paper  Co.  v.  Bannatyne,  28  L.  C.  J.  261,  S.  C.  1879 ; 
Ce^rey  ▼.  UghthaU,  2  Q.  B.  B.  10,  Q.  B.  1881. 
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84.  PUuntiff  brought  action  of  damages  for  malicious  arrest,  commenc- 
ing by  a  capias  which  was  allowed  by  a  judge  to  issue  for  $1500.  The 
defendant  moved  to  quash  on  the  ground  of  insufficiency  of  the  affidavit, 
and  especially  because  the  declaration  contained  no  averment  that  the 
criminal  proceedings  complained  of  were  determined.  Plaintiff  replied 
that,  as  defendant  was  about  to  leave  the  country,  he  was  forced  to  take 
his  action  before  the  determination  of  the  charge— -HeZd,  that  the  capias 
was  properly  issued  ;  and,  as  the  criminal  proceedings  had  sinoe  ended, 
plaintiff's  motion  to  amend  the  declaration  to  that  effect  was  granted. 

Fraur  v.  Qenie,  2  R.  C.  477,  S.  C.  1872. 

• 

35.  When  the  facts  upon  which  his  belief  is  based,  are  sworn  to  directly 
and  not  as  hearsay,  deponent  need  not  disclose  the  name  of  any  informant. 
Maguire  v.  Rockett,  8  Q.  L.  R.  847,  S.  C.  1877. 

36.  Where  the  plaintiff  in  his  affidavit  for  a  capias  after  judgment 
deposed,  as  the  ground  of  his  belief,  that  the  defendant  was  about  to  leave 
the  Province  of  Canada  with  intent  to  defraud,  that  he,  the  defendant 
had  made  no  attempt  to  pay  the  amount  of  the  judgment  against  him, 
and  was  a  seafaring  man,  resident  out  of  the  Province  of  Canada,  and 
was  only  temporarily  in  Montreal  as  master  of  a  sea-going  vessel,  and 
was  about  to  depart  from  Montreal  in  command  of  said  vessel — Reld^  that 
the  grounds  of  belief  were  sufficient  to  maintain  a  capias.  Macd(mgaU  v. 
Torrance,  5  L.  C.J.  148,  8.  C.  1861. 

87.  HeU,  that  the  plaintiff  was  justified  in  his  belief  that  the  defendant 
was  about  immediately  to  leave  the  Province  of  Canada,  with  intent  to 
defraud  the  plaintiff,  in  that  the  defendant  had  bought  from  the  plain- 
tiff a  large  quantity  of  wheat  of  the  value  of  #8,298.75,  payable  cash  on 
delivery,  and  had  received  delivery  of  the  wheat,  but  had  only  paid  por- 
tion of  the  price,'  leaving  a  balance  of  #2,998.67  unpaid ;  and  that  the 
defendant,  upwards  of  two  months  afterwards,  was  about  to  go  abroad  to 
Scotland,  his  original  domicile,  where  his  family  had  resided  for  five 
years,  without  paying  the  plaintiff  the  said  balance,  and  without  leaving 
any  property  in  Canada  out  of  which  the  plaintiff  could  be  paid,  and  after 
repaated  applications  to  him  for  payment.  Bou  et  al,  v.  Burm,  7  L.  C.  J. 
85,  8.  C.  1862  A  10  L.  C.  J.  89,  Q.  B.  1864. 

38.  An  affidavit  contains  sufficient  grounds  for  belief  of  the  defendant's* 
departure  with  fraudulent  intent,  if  it  be  stated  that  he  refuses  to  pay  the 
sum  sworn  to  be  due,  that  the  vessel  of  which  he  is  master  is  immediate- 
ly about  to  sail  for  Europe,  and  that  the  defendant  is  to  sail  therein. 
LefehvreY.  TuUoek,  5  L.  C.  R.  42,  8.  C.  1854. 

89.  An  affidavit  in  which  it  is  stated  that  the  reasons  for  believing  that 
the  defendant  is  about  to  leave  the  Province  with  a  fraudulent  intent  are, 
that  he  is  the  master  of  a  vessel  which  is  loaded  and  ready  for  sea,  with 
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the  defendant  m  master,  and  that  the  defendant  himself  had  stated  that 
he  was  immediately  about  to  sail  to  parts  beyond  the  sea,  is  soffioient. 
Quinn  v.  Atchemm,  4  L.  G.  B.  878,  8.  C.  1864. 

40.  Where  an  affidavit  stated  that  the  deponent's  groonds  for  believing 
that  the  defendant  was  about  to  leave  the  Provinoe  with  intent  to  defraud 
his  creditors  were,  that  the  defendant's  vessel  was  loaded  and  ready  for 
sea,  and  that  he,  the  defendant,  intended  sailing  in  her,  and  had  told  the 
dq;>oiient  that  he  would  not  return  to  Canada,  it  was  held  to  be  sufficient. 
WiUon  V.  Jteid,  4  L.  C.  B.  157,  S.  C,  &  Berry  v.  Dixon,  4  L.  C.  B.  218,  S. 
G.  1854.    See  5  Q.  Ij.  B.  367,  note. 

41.  Defendant  had  by  false  pretenoes  obtained  possession  of  400  bags 
of  the  value  of  $80  belonging  to  the  plaintiff,  and,  being  master  of  a  ship 
on  board  of  which  they  were  carried,  was  about  to  leave  the  port — Held, 
that  the  plaintiff  was  entitled  to  a  writ  of  capias  for  the  recovery  of  the 
value  of  the  bags.    Milligan  v.  Mauan,  17  L.  C.  J.  159,  8.  C.  B.  1872. 

42.  Where  the  plaintiff  had  set  up  as  ground  for  capias  "that  the  defen- 
dant was  about  to  sail  in  his  said  vessel  for  Europe  or  other  parts  of  the 
world"  it  was  held  insufficient.  Paquet  v.  McNab,  3  B.  L.  456,  8.  C.  1871. 

43.  And  it  is  sufficient  if  deponent  swear  as  one  of  his  grounds  that 
defendant  was  master  of  a  ship,  and  that  said  ship  was  entered  at  the 
custom  house,  though  without  saying  that  this  was  done  by  defendant  or 
that  he  was  going  in  her,  or  naming  her  destination.  Milligan  v.  Mason, 
17  li.  C.  J.  159,  8.  G.  B.  1873. 

44.  On  a  motion  to  quash  a  writ  of  capias  on  various  grounds — Held, 
•with  regard  to  the  departure  of  the  defendant,  that,  where  the  deponent 
alleged  ap  his  ground  of  belief  that  the  defendant  was  about  to  leave  the 
province,  the  fact  that  the  defendant  was  a  nuuriner,  having  no  domicile 
in  the  provinoe,  and  was  about  to  sail  with  his  ship,  it  was  sufficient. 
Hasfet  V.  Mvlealiey,  6  L.  C.  B.  15,  8.  0. 1856. 

45.  It  is  not  necessary  to  state  in  such  affidavit  that  the  defendant  has 
been  asked  to  pay  the  debt  and  refuses  to  do  so.    Ibid. 

46.  The  grounds  of  the  deponent's  belief  are  sufficiently  set  forth  by  a 
statement  to  the  effect  that  defendant  stated  to  deponent  at  a  time  and 
place  mentioned  that  he  was  about  to  go  to  Galifomia,  one  of  the  United 
States  of  America,  to  make  money,  and  asked  the  deponent  to  procure  him 
money  for  the  voyage,  and  afterwards  made  the  same  statements  to 
persons  named  in  the  affidavit.  Debien  v.  Manant,  14  L.  G.  B.  89,  8.  G. 
1803. 

47.  The  allegation  in  an  affidavit  that  the  defendant  himself  stated  that 
he  was  leaving  for  Galifomia  was  held  to  be  sufficient  to  justify  the  issuing 
of  a  writ  of  capias.    Bet^anUn  et  al.  v.  WiUon,  1  L.  C.  B.  861,  8.  G.  1850. 
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48.  The  allegation  that  the  defendant  had  taJcen  away  goods  placed  with 
the  plaintiff  as  seoarity  for  the  payment  of  a  note,  that  he  had  ref ased  to 
deliver  a  horse,  and  that  he  was  a  stranger  and  had  failed  to  keep  appoint- 
ments, and  that  he  had  withdrawn  himself  from  his  creditors,  are  not 
sufficient  to  justify  a  capias.  Leeming  v.  Cochrane^  1  L.  C.  B.  352,  S.  G. 
1861. 

49.  Heidi  that  in  such  affidavit  it  was  necessary  that  the  party  making 
it  should  swear  defendant  was  immediately  ahout  to  leave  the  province 
with  intent  to  defraud  the  plaintiff  in  particular  or  his  creditors  in  general 
WiUon  V.  Roy,  4  L.  C.  B.  159,  S.  C.  1854. 

50.  The  allegation  that  the  defendant,  who  resides  at  Bouse's  Point,  in 
the  United  States,  is  on  the  point  of  inmiediately  leaving  the  province  to 
go  there,  and  giving  the  names  of  plaintiff's  informants,  discloses  no  in- 
tention of  fraud,  and  is  insufficient.  LaRocque  v.  Clarke,  4  L.  C.  B.  403, 
S.  C.  1854. 

51.  The  omission  to  set  forth  an  intent  to  defraud  is  fatal.  Ford  v. 
Leger,  21  L.  C.  J.  191,  S.  C.  1877  ;  Lamarehe  v.  Lebroeq,  1  L.  C.  B.  215, 
S.  0. 1851. 

52.  An  affidavit  for  capias,  which  alleges  '*  that  the  defendant  is  about 
to  leave  the  province,  and  that  the  belief  of  the  deponent  that  he  is  about 
to  leave  the  province  with  intent  to  defraud,  is  founded,"  is  insufficient* 
as  the  affidavit  must  specifically  allege  that  the  defendant  is  about  to  leave 
the  province  with  intent  to  defroud,  UHoitt  v.  ButU,  10  L.  G.  B.  204,  B.  C. 
1860. 

58.  Where  the  defendant  moved  to  quash  on  the  ground  that  no 
fraudulent  intent  whatever  was  disclosed  by  the  reasons  given  in  the 
affidavit,  and  also  on  the  ground  of  vagueness — Held,  that  there  was 
nothing  in  the  act  which  required  that  the  fraudulent  intent  on  the  part 
of  the  defendant  should  be  alleged  in  the  reasons  of  plaintiff.  Hendenon 
V.  Ermess,  2  L.  G.  J.  186,  S.  G.  1858. 

54.  Defendant,  a  marine  insurance  agent,  native  of  Canada,  and  who 
had  resided  in  Quebec  during  about  three  years,  being  without  means  of 
supporting  his  family,  and  unable  to  get  work  during  the  winter  season 
here,  at  the  dose  of  navigation  was  about  to  go  to  Boston  in  the  hope  of 
obtaining  employment  there.  He,  at  the  time,  owed  plaintiff  $80  for 
board,  and  was  about  to  leave  without  paying  her,  the  fact  being  that  he 
had  not  the  means  of  doing  so.  It  was  held  that  under  the  circumstances 
plaintiff  was  not  justified  in  swearing  that  defendant  was  about  to  leave 
with  intent  to  defraud,  and  the  writ  was  quashed.  Henderson  v.  Dttggan, 
5  Q.  L.  B.  864,  8.  G.  1879 ;  PatUet  v.  Antaya,  3  L.  N.  154, 10  B.  L.  829, 
S.  G.  B.  1880.  . 
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55.  An  allegation  charging  an  intent  to  defraud  does  not  necefisarily 
mean  an  intent  to  deprive  the  creditor  finally  and  completely  of  his  debt 
or  his  remedy.  Shaw  v.  Mackenzie,  2  L.  N.  5,  28  L.  C.  J.  52,  9  B.  L. 
621,  S.  C.  1878. 

56.  The  words  "  may  lose  his  debt  or  snstain  damage  "  suffice.  Ander- 
wn  y.  Bruigaard,  3  Q.  L.  B.  287,  G.  C.  1877. 

57.  Contra,  Stevenson  v.  Bobertton,  21  L.  C.  J.  102,  S.  0.  1877 ;  Ford  v. 
Leger,  21  L.  C.  J.  191,  S.  C. 

58.  The  statement  that  the  departure  of  defendant  will  cause  the  plain- 
tiff to  loee  his  debt  and  to  suffer  damages,  is  equivalent  to  the  allegation 
that  it  will  make  him  lose  his  recourse,  and,  therefore  suffices.  Piey  v. 
Bemier,  10  Q.  L.  B.  351,  B.  0.  B.  1884 ;  Lampion  v.  Smith,  7  L.  C.  B. 
425.  8.  C.  1867. 

59.  An  affidavit  in  substantial  compliance  with  form  42  to  the  effect 
that  '*  without  the  benefit  of  a  writ  of  capias  to  seize  and  attach  the 
body  of  the  defendant  to  abide  the  judgment  herein,  the  said  plaintiff  will 
be  deprived  of  his  remedy,"  and  omitting  the  words  "  that  such  depart- 
pre  wiU  deprive  the  plaintiff  of  his  recourse  against  the  defendant," 
suffices.    Rhodei  v.  Bobimon,  23  L.  C.  J.  166,  2  L.  N.  216,  S.  C.  1879. 

60.  It  is  not  necessary  that  deponent  should  give  the  name  of  the 
person  who  informed  him  that  the  defendant  was  secreting  or  about  to 
secrete,  nor  the  special  reasons  which  lead  him  to  believe  that  the  facts 
are  true.  BaiU  v.  CurrU  db  Maedonald,  1  L.  N.  58,  22  L.  C.  J.  84,  S.  G. 
1877. 

61.  In  an  affidavit  for  capias  it  is  necessary  to  disclose  the  name  of  the 
parties  from  whom  the  information  "that  the  defendant  was  inmiediately 
about  to  abscond"  was  obtained.  Cameron  v.  Brega,  10  L.  G.  J.  88  dk  1 L. 
C.  L.  J.  65, 1865. 

62.  Where  the  affidavit  for  capias  did  not  disclose  the  name  of  the 
deponent's  informant,  the  capias  was  quashed.  Eoberts  v.  West,  1  L.  G. 
L.  J.  94,  8.  G.  1865. 

63.  Where  the  affidavit  set  out  that  the  defendant  was  immediately 
about  to  leave  the  province  "with  the  intention  of  defrauding  his  creditors 
in  general,  or  the  plaintiff  in  particular,  and  has  secreted  or  is  about  to 
secrete,  etc." — Held  bad,  and  capias  quashed.  Talbot  v.  Donnelly,  11  L. 
C.  B.  5,  8.  G.  1860. 

64.  An  affidavit  for  capias  alleging  in  the  alternative  that  the  defendant 
has  secreted  or  made  away  with  his  property  and  effects  is  insufficient. 
OtUU  V.  Peloqvin,  20  L.  G.  J.  48,  8.  C.  1875.  McMaster  v.  Robertson,  21 L. 
C.  J.  161,  8.  0. 1877. 
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65.  Held,  th&t  it  is  not  neoeeaary  that  it  be  sworn  that  the  plaintiff, 
withoat  the  beneflt  of  a  writ  of  attachment  against  the  body  of  the  defen- 
dant, may  be  deprived  of  his  remedy.  Tftu  et  al,  ▼.  PeUetiert  6  L.  C.  B. 
32,  8.  G.  1856 ;  LelUvre  v.  DonneUy,  6  L.  G.  B.  247,  S.  G.  1856 ;  Bemf  ▼. 
May,  13  L.  G.  R.  8,  8.  G.  1859. 

66  An  affidavit  which  does  not  allege  that  the  departnre  of  defendant 
will  deprive  plaintiff  of  his  recourse,  but  is  worded  "  whereby  the  said 
plaintiff  may  be  deprived  of  his  remedy,"  is  bad,  and  will  be  set  aside. 
Boyd  V.  Freer,  15  L.  G.  J.  109,  8.  O. 

67.  It  is  sufficient  if  the  deponent  swear  that,  without  the  benefit  of  a 
writ  of  capias,  the  creditor  will  lose  his  debt  or  suffer  damage,  and  the 
omission  of  the  words  "will  lose  his  remedy"  is  not  fataL  HosMtv. 
Mulcahy,  6  L.  G.  B.  16. 

68.  In  an  affidavit  the  deponent  must  state  specially  the  reasons  that 
lead  him  to  believe  that  the  debtor  is  making  away  with  or  secreting  his 
goods  with  the  intention  of  defrauding  his  creditors,  without  being  obUged 
however  to  state  who  gave  him  the  information  or  when  he  received  it, 
provided  that  it  appear  by  the  terms  of  the  affidavit  and  the  circumstan* 
ces  therein  related  that  the  information  was  given  to  him  at  a  time  suffi- 
ciently recent  to  support  an  affidavit.  Bell  v.  Vigneault  dt  HouUsUm,  5  B. 
L.  697,  8.  G.  1874. 

69.  The  allegation  "that  the  plaintiff  has  been  credibly  informed  that 
the  defendant  had  secretly  removed  his  goods  in  the  night  time,  with 
intent  to  depart  the  province,"  is  not  sufficient  to  support  a  writ  of  capias, 
the  name  of  the  party  from  whom  the  information  is  obtained  not  being 
disclosed.    ConUU  y.  MerHU,  1  L.  G.  B.  35K,  B.  G.  1851. 

70.  In  an  affidavit  for  a  capias,  on  the  ground  of  intention  to  depart, 
though  the  omission  to  disclose  the  names  of  defendant's  informants  as 
to  his  ground  of  belief  would  be  fatal  if  his  belief  rested  on  information 
only,  yet  the  affidavit  is  good  if  the  deponent  swears  directly  to  another 
of  his  grounds  of  belief,  which  is  in  itself  sufficient.  MilUgan  v.  Momm, 
17  L.  C.  J.  159,  8.  G.  B.  1878. 

71.  If  the  plaintiff  swears  he  believes  the  defendant  is  about  to  leave 
the  province  from  his  own  knowledge,  he  must  state  the  cause  of  his  be- 
lief, because  that  is  the  best  criterion  for  the  exercise  of  the  judge's 
discretion.  If  he  founds  his  belie  on  the  information  of  others,  he  must 
swear  that  he  is  credibly  informed  and  hath  just  reason  to  beUeve,  and  in 
his  conscience  doth  verily  and  sincerely  believB,  that  the  defendant  is 
immediately  about  to  leave  the  province.  ChreUen  v.  MeLeme,  8  Bev.  de 
L^g.  848. 
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73.  Where  the  grounds  alleged  in  an  affidavit  are  that  the  defendant  has 
concealed  or  is  concealing  his  property  with  intent  to  defraud,  it  is  not 
necessary  to  give  reasons.    Ca$avant  v.  Patenaudef  8  B.  L.  446,  S.  0. 1871. 

78.  The  allegation  that  deponent  believes  and  is  informed  that  defen- 
dant is  about  to  secrete  "  ie»  biem  meubU$  et  effets  tnMlien  "  is  bad.  Aug/ 
V.  Majprand,  21  L.  G.  J.  216,  S.  G.  B.  1876 ;  Hurtubi$e  v.  Leriehe,  18  L.  G. 
J.  88,  S.  G.  1868. 

74.  A  writ  of  capias  issued  against  the  defendant,  charging  him  with 
secreting  his  estate  and  efiFeots  by  disposing  of  his  immoveable  property — 
he  being  at  the  time  insolvent,  and  having  no  other  estate — and  in  the 
deed  of  which  sale  defendant  had  made  a  statement  that  he  had  received 
only  f  198  on  said  sale,  whereas  he  had  actually  received  |466 — Held,  that 
the  fact  of  the  defendant  alienating  his  real  estate  was  not  of  itself  a  suf- 
ficient ground  for  issuing  the  writ,  but  as  there  was  evidence  of  fraud  in 
the  transaction,  the  motion  would  be  rejected  without  costs.  Dumont  v. 
Cawrt,  7  L.  C.  J.  119,  S.  G.  1862. 

75.  Where  an  affidavit  for  capias  set  forth  that  the  defendant  had 
seoreted  and  made  away  with  his  individual  estate,  debts  and  effects  with 
intent  to  defraud  his  creditors,  and  it  was  proved  that  the  property  which 
he  had  disposed  of  was  immoveable  property — Held,  that  that  was  a 
secretion  with  intent  to  defraud  sufficient  to  support  the  capias.  Langley 
V.  Chamberlain,  5  L.  G.  J.  49,  8.  G.  1858. 

76.  Where  it  was  proved  that  the  defendant  hsd  no  effects  of  his  own, 
and  that  the  goods  he  was  disposing  of  were  his  wife's,  the  capias  was  set 
aside  and  quashed.  Gendron  v.  Lemieux  dt  Lendeux,  12  L.  G.  B.  222,  B.  G. 
1857. 

77.  The  defendant  appealed  from  a  judgment  of  the  Superior  Gourt  dis- 
misaing  his  petition  to  be  released  from  custody  under  capias,  on  the 
ground  that  the  allegations  of  plaintiff's  affidavit  had  been  disproved — 
Heid,  although  the  special  ground  of  plaintiff  set  out  in  the  affidavit  had 
been  disproved,  yet  if  the  plaintiff  establish  that  his  pretensions  as  to 
defendant's  intended  departure  from  the  province  with  fraudulent  designs 
were  well  founded,  the  capias  would  be  maintained.  Blackensee  v. 
SharpUy,  6  L.  G.  J.  288  &  10  L.  G.  B.  240,  Q.  B.  1860. 

78.  On  motion  to  quash  a  capias — Held,  that  under  art.  798,  an  affi- 
davit for  capias  should  set  up  directly  that  the  defendant  had  secreted  or 
made  away  with,  or  was  immediately  about  to  secrete  or  make  away  with 
hie  property  and  effects,  with  intent  to  defraud,  etc.,  and  that  the  old  for- 
nudity,  that "  deponent  is  credibly  informed,  hath  every  reason  to  believe, 
and  doth  verily  and  in  his  conscience  believe,"  is  not  sufficient.  Hurtu- 
hise  et  al  v.  Leriehe,  18  L.  G.  J.  88,  S.  G.  1868. 

80  F.  0.  0.  P. 
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79.  An  affidavit  setting  forth  that  deponent  is  informed  that  defendant 
is  secreting  his  effects,  or  is  on  the  point  of  secreting  them,  is  insnffident 
nnless  it  gives  the  reasons  which  move  the  deponent  to  swear,  and  nnless 
it  contains  the  names  of  those  from  whom  he  derived  his  informatioii. 
The  defendant  has  a  right  to  know  who  are  these  persons,  and  whence 
deponent  got  his  information,  in  order  that  he  may  be  in  a  position  to 
contradict.  Mullarky  v.  Phanoeuf,  9  B.  L.  529,  S.  C.  1879;  Joteph  v. 
Donovan,  6  Q.  L.  B.  11,  S.  G.  1879. 

80.  The  article  of  the  code  does  not  require  any  particular  form  of 
words  for  the  affidavit.  All  that  it  requires  is  that  it  establish  the  fact 
that  defendant  has  secreted  or  is  about  to  secrete ;  and  this  is  sufficiently 
done  by  the  deponent's  swearing  to  his  belief.  Blake  v.  Wadleigh,  6  L.  N. 
3,  Q.  B.  1882;  Montgomery  v.  Lytter,  8  Q.  L.  B.  875,  S.  C.  B.  1882; 
Drapeau  v.  Pacaud,  6  Q.  L.  B.  9,  S.  C.  B.  1879. 

81.  Where  deponent  swears  that  he  believes  the  defendant  is  secreting 
his  property,  it  is  not  necessary  to  state  the  grounds  of  snoh  belief. 
Drapeau  v.  Pacaud,  6  Q.  L.  B.  9,  B.  G.  B.  1879. 

82.  An  affidavit  in  which  as  to  the  alleged  secretion  the  deponent 
swears  "  that  he  is  credibly  informed,  has  every  reason  to  believe  and 
verily  believes  in  his  conscience,  etc."  and  gives  the  names  of  his  infor- 
mants, was  held  good.    Croteau  v.  Demers,  7  Q.  L.  B.  277,  S.  C.  1881. 

88.  It  is  not  neceesary  to  set  forth  in  the  affidavit  the  gionndB  of 
affiant's  belief  that  the  defendant  is  secreting  his  effects  with  an  intent  to 
defraud.    D'AnJou  v.  TMbaudeau,  11  B.  L.  512,  Q.  B.  1882. 

84.  Defendant  refused  to  deliver  wood  according  to  contract,  demand- 
ing a  higher  price  than  had  been  stipulated  in  a  notarial  agreement. 
This  was  held  not  to  be  a  secreting.  Mantha  v.  S^guin,  6  L.  N.  12,  8.  C. 
1882. 

85.  A  capias  was  maintained  against  a  tenant  who  had  secretly 
removed  his  furniture  from  Montreal  without  settling  for  his  rent,  and 
had  intimated  his  intention  of  going  to  the  United  States.  McCrae  t. 
Miller,  4  L.  N.  324,  S.  C.  1881. 

86.  A  writ  of  capias  will  lie  against  a  debtor  resident  in  Ontario,  on  the 
ground  of  secreting  property  in  Ontario,  if  he  be  found  in  this  Province. 
Gait  et  al.  v.  Robertson,  21  L.  C.  J.  281,  S.  C.  B.  1877. 

87.  A  capias  may  He  against  a  debtor  who  has  made  an  assignment 
under  the  Insolvent  Act.  Moherteon  et  al,  v.  Hale  dt  Hale,  21  L.  G.  J.  38, 
S. G.  1877. 
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88.  Application  was  made  by  the  defendant  to  be  discharged  from  im- 
prisonment under  capias,  on  the  gronnd  that  he  had  made  an  assignment 
of  his  estate  for  the  benefit  of  his  creditors,  previous  to  the  issuing  of  the 
capias — Held,  that,  as  the  Insolvent  Act  did  not  expressly  take  away  the 
right  of  capias  after  assignment,  and  as  the  dronmstancee  showed  syste- 
matio  fraud  on  the  part  of  the  defendant,  the  application  must  be  refused. 
Stevemon  et  al.  v.  McOwan,  8  L.  G.  L.  J.  38,  B.  0. 1867. 

89.  A  creditor  who  brings  action  against  the  insolvent,  accompanied  by 
capias  for  a  sum  of  money  due  at  the  time,  is  not  bound  to  proceed  in  the 
name  of  the  assignee.    Roy  et  al.  v.  Beavdin,  6  B.  L.  282,  8.  C.  1878. 

90.  And  such  an  action  after  assignment  is  good,  under  the  Insolvent 
Act,  1869.    Beaudin  v.  Boy  et  al,,  20  L.  G.  J.  808,  Q.  B.  1876. 

91.  Held,  reversing  the  judgment  of  the  Superior  Gourt,  that  a  capias  on 
the  ground  of  fraud  and  secretion  may  issue  at  the  suit  of  a  creditor  after 
the  assignment  by  the  debtor  in  insolvency  and  the  appointment  of  an 
assignee ;  but  an  attachment  of  the  debtor's  efifects  en  main  tierce  will  not 
be  maintained.  Nield  v.  Ferland  db  Ferland  v.  Nield,  1  Q.  L.  B.  228,  8.  G. 
B.  1875. 

92.  Undue  preference  and  insolvency  do  not  constitute  secretion  or 
making  away  with  property  so  as  to  justify  capias.  Emmanual  et  al,  v. 
Hageiu  4t  Hagem,  6  B.  L.  209,  8.  G.  1874. 

93.  A  fraudulent  preference  given  by  a  debtor  to  one  of  his  creditors  by 
selling  him  goods  as  security  for  a  debt  is  not  a  secreting,  and  does  not 
constitute  a  sufficient  ground  for  a  capias.  OauU  v.  DonneUy,  1  L.  C.  L. 
J.  119,  8.  C.  1866,  afe  8  L.  C.  L.  J.  66.  Q.  B.  1867. 

94.  Circumstances  which  amount  to  fraudulent  preference  by  the 
debtor  insolvent  do  not  amount  to  secretion,  and  were  not,  therefore, 
sufficient  grounds  for  a  capias ;  but  where  there  was  satisfactory  evidence 
of  the  intention  of  the  defendant  to  abscond  as  well,  a  capias  would  lie. 
Tremain  v.  Santum,  4  L.  G.  J.  48,  8.  G.  1860. 

96.  Th^  fact  that  defendant  purchased  a  quantity  of  flour  from  plain- 
tiff for  cash,  to  be  paid  inmiediately  after  delivery,  and  then  obtained 
advances  on  the  flour  and  pledged  the  same  for  such  advances,  and  wholly 
fuled  to  pay  the  vendor,  asserting  as  his  reason  for  not  doing  so  that  he 
was  insolvent,  is  a  sufficient  ground  for  the  issuing  of  a  writ  of  capias. 
JUi^hael  V.  McDonald,  9  L.  C.  J.  336,  8.  C. 

96.  The  intent  to  defraud  required  to  constitute  secretion  must  be  an 
intent  to  defraud  the  plaintiff  in  particular  and  the  creditors  in  general, 
and  not  either  of  these  alone.    The  diverting  the  proceeds  of  a  security 
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pledged  for  the  pAyment  of  »  parftioalar  debt  to  the  extmetUm  of  other 
liahilitieB,  is  not  a  secretion  snoh  as  will  open  the  right  to  the  writ  of 
capias.    MoUon's  Bank  v.  MeMitm,  24  L.  C.  J.  256,  S.  G.  B.  1874. 

97.  Fraudulent  preference  by  which  assets  which  should  be  available  to 
the  creditors  generally  are  given  to  one  or  more,  is  equivalent  to  seoretioiL 
OauU  v.  Duuault,  4  L.  N.  821,  Q.  B.  1881. 

98.  The  words  **  to  defraud  his  creditors  in  general  or  the  plaintiff  in 
particular  "  snfELoe.    Montgomery  v.  Ly$Ur,  8  Q.  L.  K  875,  S.  C.  B.  1882. 

99.  On  motion  to  quash  a  writ  of  capias,  on  the  ground  that  there  was 
no  sufficient  statement  of  the  debt,  inasmuch  as  it  was  stated  to  be  doe 
in  sterling  money — Held,  that  the  amount  due  may  be  legally  so  stated, 
as  the  value  of  the  pound  sterling  was  defined  by  the  Canada  Currenoy 
Act.    The  Bank  of  Montreal  v.  Brown,  17  L.  0.  B.  144,  8.  G.  1867. 

100.  The  amount  may  be  stated  in  dollars,  without  any  qualification  as 
to  a  particular  currency.    Hall  v.  Zemichtm,  4  Q.  L.  B.  268,  8.  C.  1878. 

101.  The  words  "  at  Quebec  "  in  the  jurat  show  sufficiently  where  the 
deponent  was  sworn.    Berry  v.  May,  18  L.  G.  B.  8,  6.  G.  1859. 

102.  In  an  affidavit  for  capias  where  the  creditor's  name  was  writfem 
'*  Justius  *'  instead  of  **  Joutras  '^--Held  to  be  good.  Jouirat  v.  DunUm,  7 
L.  C.  B.  420,  8.  G.  1857. 

108.  It  is  no  ground  of  petition  to  quash  that  the  initialBaDly  of 
defendant's  Ghristian  names  are  given.  Hall  v.  Zemichon,  4  Q.  L.  B. 
268,  8.  G.  1878. 

104.  The  fact  that  the  day  of  the  month  or  the  year  is  expressed  in 
Arabic  figures  in  the  jurat  is  not  suffcient  to  quash  the  writ.  Berry  v. 
May,  18  L.  G.  B.  8,  8.  G.  1859. 

105.  Where  motion  was  made  to  quash  the  writ  on  the  ground  of 
irregularities  in  the  affidavit — Held,  that,  where  the  plaintiff  was 
described  as  "of  the  city  of  Kingston,  Ganada  West,'*  it  was  a  sufficient 
indication  of  his  domicile.    Berry  v.  May,  18  L.  G.  B.  8,  8.  G.  1859. 

106.  And  the  words  **  maketh  oath  and  saith,*'  were  held  to  be  a  sofli- 
cient  averment  that  the  deponent  was  sworn,  and  that  it  was  conaequsntly 
unneoeesary  to  say  that  he  had  been  duly  sworn.    Ihid, 

107.  An  allegation  that  defendant  is  immediately  about  to  leave  the 
Province  of  Quebec,  is  insufficient.  Doyer  v.  WaUh,  8  L.  N.  804,  8.  G.  C. 
1880;  Maury  v.  Dunnd.  M.  L.  B.  1,  8.  G.  847.  8.  G.  1882. 
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106.  The  affidavit  iB  not  bad  beoanse  it  states  that  the  debtor  is  aboat 
to  leave  the  Dominion  of  Canada,  when  it  oan  be  gathered  from  the  other 
allegations  of  plaintiff  that  the  departore  is  really  from  a  point  within  the 
limits  of  the  former  Provinoe  of  Canada.  The  MoUU  Iron  Co,  y.  OUea^  18 
L.  C.  J.  29,  Q.  B.  1874. 

109.  It  is  not  neoessary  that  it  should  be  stated  positively  that  at  the 
time  of  making  the  affidavit  the  debtor  is  aotnally  within  the  limits  of 
the  former  Province  of  Canada.    Ibid. 

110.  On  the  6th  December,  the  appellant  was  arrested  on  a  capias 
inoed  on  the  2nd,  and  returnable  on  the  14th  of  the  same  niionth.  Find- 
ing that  a  sufficient  delay  for  the  return  was  not  allowed,  the  plaintiff 
took  out  an  alxa»  writ,  returnable  later — Heldt  on  an  exception  to  the 
form,  that  the  proceeding  was  valid  and  the  judgment  a  quo  was  con- 
Urmed.    Richard  v.  WurUle,  1  Legal  News,  82,  Q.  B.  1877. 

111.  Where  the  defendant,  having  been  arrested  on  a  capias,  pleaded 
that  the  issue  of  the  writ  had  not  been  demanded  in  the  af&davit — Held^ 
that  the  fiat  was  all  that  was  neoessary  lor  that  purpose.  Doutre  v. 
MeOirmis,  6  L.  C.  J.  158,  S.  C.  1861. 

112.  The  affidavit  for  a  capias  may  be  sworn  before  the  deputy  pro- 
thonotary.    The  Maine  Iron  Co.  v.  OUen,  18  L.  C.  J.  29,  Q.  B.  1874. 

113.  An  affidavit  for  capias  is  sufOcient  if  it  contain  all  the  allegations 
required  by  the  statute  though  in  a  different  order.  Qregcry  v.  Ireland,  9 
L.  C.  J.  131.  Q.  B.  1866. 

114.  An  affidavit  to  hold  to  bail,  though  bad  in  part  may  be  efficient 
for  the  remainder.    PaUereon  et  al.  v.  Bume,  8  Bev.  de  L^.  847. 

116.  SfPeot  of  lapse  of  time  between  the  alleged  secretion  and  the 
issnanoe  of  the  writ  of  capias.    MoUon  v.  Carter,  8  L.  N.  268,  Q.  B.  1880. 

116.  A  capias  was  maintained  against  a  party  who  in  1876  secreted  his 
property  and  left  Canada,  with  intent  to  defraud,  and  in  1882,  came 
temporarily  into  the  country  with  the  intention  of  again  departing. 
MtFarlane  v.  MeNeiee,  7  L.  N.  896,  B.  C.  1884. 

117.  Where  a  party  has  been  arrested  under  a  capias,  and  the  arrest 
declared  illegal,  he  must  be  completely  and  fully  restored  to  his  liberty 
before  he  can  be  arrested  under  a  second  capias,  and  consequently  the 
service  of  a  writ  of  capias  or  the  arrest  of  a  party  already  in  custody  is 
illegal.    Hamel  et  oL  y.  CMet  al.,  11  L.  C.  B.  479,  S.  C.  1861. 

118.  Where  the  affidavit  on  which  a  capias  issued  disappears  from  the 
record,  the  capias  cannot  be  maintained,  though  the  contestation  is  mani- 
festly unfounded.  Uatte  v.  Cvarrie  dt  McDonald  db  Chrdon  et  al.,  1  Legal 
News,  68,  B.  C.  1877,  22  L.  C.  J.  84. 
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119.  One  affidavit  whioh  oontains  all  the  neoessary  avermeiita  suffices 
for  the  isBnance  of  a  writ  of  capias  and  of  a  writ  of  attachment  in  the 
same  case ;  and  the  fact  that  the  words  whioh  may  have  been  erased  and 
the  marginal  notes  which  may  have  been  added  to  the  affidavit  are  not 
summarized  at  the  end  thereof,  does  not  make  it  nnll. 

Where  the  plaintiff,  in  snoh  case,  prayed  for  no  farther  condemnation 
in  the  declaration  attached  to  the  saisie  arrH  than  what  he  had  claimed 
in  the  declaration  attached  to  the  capias,  the  defendant  was  not  allowed 
to  file  two  sets  of  pleadings.  The  fact  that  defendant  carried  off  hi» 
effects  during  the  night  time  without  plaintiff's  knowledge  and  to  the 
latter's  detriment,  and  refused  to  pay  his  creditor  or  to  declare  whither 
he  had  taken  his  effects,  was  held  to  constitute  a  secreting.  SU  Michel  v. 
VidUr,  M.  L.  B.  1,  S.  G.  168,  S.  G.  1885. 

See  art.  884  infra. 

799.  {As  replaced  by  48  Vict.  cap.  22,  «.  12.)  The  writ 
may  also  be  obtained  if  the  affidavit  establishes,  besides  the 
debt,  that  the  defendant  is  a  trader,  that  he  has  ceased  his 
payments  and  has  refased  to  make  an  assignment  of  bis 
property  for  the  benefit  of  his  creditors.  C.  S.  L.  G.  c.  88, 
s.  47  ;  c.  87,  s.  9. 

1.  In  an  affidavit  for  a  writ  of  capias  it  is  necessary  to  all^f^  the  insol- 
vency of  the  debtor,  and  that  such  debtor  being  insolvent  refuses  to  make 
an  assignment  of  his  estate  for  the  benefit  of  his  creditors.  Hamel  et  al. 
V.  C^et  oZ.,  11  L.  G.  B.  446,  S.  C.  1S61. 

2.  An  affidavit  to  hold  to  bail  which  does  not  disclose  any  ground  for 
the  allegation  that  the  defendant  is  a  trader,  and  that  he  is  notoriously 
insolvent  and  has  refused  to  compromise  or  arrange  with  his  creditors,  and 
does  not  allege  that  he  has  refused  to  make  a  ce89um  de  bieru  to  them,  is 
bad,  even  although  it  be  alleged,  as  required,  that  he  had  secreted  his 
estate,  debts  and  efiFects  with  intent  to  defraud,  and  the  capias  issued  in 
virtue  of  such  affidavit  will  be  quashed  on  motion.  Warren  et  al.  ▼• 
M(yrgan,  9  L.  G.  B.  806,  Q.  B.  1S69. 

3.  Where  the  affidavit  stated  the  cause  of  debt  fully,  the  insolvency  of 
the  defendant,  a  trader,  and  that  he  refused  to  make  an  assignment  and 
carried  on  trade — Held^  to  be  sufficient,  and  a  motion  to  quash  was  dis- 
missed.   Macfarlane  v.  Beliveau,  9  L.  G.  B.  261,  6.  G.  1859. 

4.  The  debtor  may  make  the  assignment  aathorised  by  this  artiole  to  an 
uninterested  third  party,  for  the  b^iefit  of  all  his  oreditoTB.  Bimrfeaie  v. 
Piedalue,  <tc.,  7  L.  N.  891,  S.  C.  1884. 
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5.  Where  both  parties  are  domiciled  in  Upper  Canada,  the  affidavit 
most  also  declare  that  the  defendant  does  not  possess  within  the  limits  of 
Upper  Canada  any  immoveable  property  out  of  which  the  plaintiff  can 
reasonably  expect  to  be  paid.    G.  S.  L.  C.  o.  87,  s.  2,  8  L.  C.  B.  100. 

SOO*  The  writ  of  capias  may  likewise  be  obtained  by  any 
creditor  having  an  hypothecary  or  privileged  claim  npon  an 
immoveable,  upon  an  affidavit  establishing  that  his  claim 
exceeds  forty  dollars,  and  that  the  defendant,  whether  he  is 
the  original  hypothecary  debtor  or  simply  the  holder  of  the 
property,  is,  with  the  intent  of  defrauding  the  plaintiff, 
damaging,  deteriorating  or  diminishing  the  valne  of  the  im- 
moveable, or  is  about  to  do  so  himself  or  by  others,  so  as  to 
prevent  the  creditor  from  recovering  the  whole  or  any  part 
of  his  claim,  to  the  amount  of  forty  dollars,  as  provided  by 
chapter  47  of  the  Consolidated  Statutes  for  Lower  Canada. 
C.  S.  L.  C.  c.  48,  s.  8. 

1.  Where  the  defendant  had  been  arrested  on  a  capias  nnder  C.  S.  L.  G. 
cap.  47,  on  the  ground  that  he  was  wilfoUy  damaging  and  deteriorating  a 
certain  immoveable  property  of  which  the  plaintiff  was  a  hypothecary 
creditor,  bat  the  allegation  that  he  was  doing  so  wilfully  was  omitted  in 
the  affidavit — Held,  that  it  was  not  actually  necessary  to  aUege  in  the 
affidavit  that  it  was  so  done.  Doutre  v.  McGinnU,  5  L.  C.  J.  168,  S.  C. 
1861. 

2.  It  is  not  necessary  in  the  affidavit  to  ask  for  the  issue  of  the  writ,  the 
fiat  being  all  that  is  necessary  for  that  purpose.    Ibid. 

SOI*  [If  the  demand  be  founded  upon  a  claim  for  unli- 
quidated damages,  the  writ  of  capias  cannot  issue  without 
a  judge's  order,  after  examining  into  the  sufficiency  of  the 
affidavit;  and  the  affidavit  in  such  case  must  state  the 
nature  and,  moreover,  amount  of  the  damages  sought,  and 
the  facts  which  give  rise  to  them,  and  the  judge  may,  in  his 
discretion,  either  grant  or  refuse  the  capias,  and  may  fix  the 
amount  of  the  bail  upon  giving  which  the  defendant  maybe 
released.] 

1.  A  capias  sued  out  without  a  judge's  order  may  be  set  aside  on  motion 
and  the  defendant  discharged  from  custody  on  filing  a  common  appear- 
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anoe.    Des  Barret  y.  Chemer,  8  Bev.  de  L6g.  307,  K.  B.  1820 ;  GayetU  y. 
McDonald,  4  B.  L.  688,  8.  C.  B.  1878. 

2.  A  writ  to  hold  to  bail  for  anliquidated  damages  may  be  had,  but  not 
for  a  penalty.     Pattenon  et  al.  v.  Farran,  8  Rev.  de  L^.  848,  K.  B.  1811* 

803*  The  writ  of  capias  may  be  joined  with  the  writ  of 
sommons,  or  may  be  issued  afterwards  as  an  incident  in  the 
cause.  In  the  latter  case  it  must  be  accompanied  with  a 
summons  for  a  fixed  day  to  shew  cause  why  the  writ  should 
not  be  declared  valid  aud  joined  with  the  principal  demand. 

The  writ  may  also  issue  after  judgment  has  been  obtained 
for  the  recovery  of  the  debt.    8  Q.  L.  B.  875. 

1.  A  capias  to  hold  to  bail  may  be  had  pendente  lite  upon  the  osiial  affi- 
davit that  the  defendant  is  about  to  leave  the  Province.  CoUinM  v.  Hunter, 
8  Bev.  de  L^.  849. 

2.  Where  the  capias  was  taken  against  the  defendant  during  the  aotionf 
and  motion  was  made  to  qoash  on  the  gronnd  that  it  did  not  appear  by 
the  affidavit  that  any  legal  or  snfificient  cause  of  debt  existed  to  justify 
the  issuing  of  the  capias,  or  in  other  words  that  there  was  no  deoIarstioQ 
— Held,  that  a  reference  to  the  declaration  filed  with  the  original  action 
was  sufficient.    Malo  v.  Lab'elle,  2  L.  C.  J.  194,  S.  G.  1868. 

8.  A  capias  founded  on  a  debt  for  which  judgment  has  been  rendered  is 
good  and  that  even  where  the  capias  is  made  the  commencement  of  a  new 
action,  it  being  perfectly  indifferent  to  defendant  whether  he  wu  arrested 
under  the  old  action  or  under  a  new  one.  Perry  v.  Milnet  8  L.  C.  J.  222, 
8.  G. 1864. 

4.  In  a  capias  after  judgment,  reference  in  the  declaration  to  the 
grounds  of  capias  set  out  in  the  affidavit  suffices.  Trust  <t  Loan  Co.  v. 
Cattidy,  8  L.  N.  117,  8.  G.  1880. 

6.  Where  a  plaintiff  has  obtained  judgment  against  a  defendant,  he 
cannot  cause  the  issue  of  a  capias  founded  on  such  judgment,  except  as  an 
incident  in  the  original  cause ;  and  in  the  same  district.  Mathew9on  v. 
Bush,  4  L.  K.  842,  8.  G.  1881,  3  Q.  L.  B.  196,  Q.  B.  1883. 

808«  The  amount  for  which  the  writ  of  capias  has  is- 
sued and  the  name  of  the  person  who  made  the  affidavit 
must  be  endorsed  upon  the  writ.     10-11  Geo.  lY.  c.  26. 


J 
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804«  It  is  not  necessary  that  the  declaration  or  state- 
ment of  the  demand  should  be  served  upon  the  defendant 
at  the  time  of  his  arrest,  but  it  suffices  to  leave  a  copy  of  it 
either  with  him,  or  at  the  office  of  the  prothonotary,  within 
the  [three  days  which  follow  the  service.]  C.  S.  L.  C.  c. 
88,  8.  67. 

* 

1.  Where  a  qaeetion  arose  as  to  the  service  of  the  declaration  on  the 
defendant — Held,  that  a  service  made  by  filing  a  copy  at  the  prothono- 
tary's  office  was  sufficient,  provided  a  certificate  of  such  service  was  writ- 
ten by  that  officer  on  the  original.  Oaudette  v.  LcdiberU,  1  B.  L.  747,  S. 
C.  1869. 

2.  In  an  action  oommenced  by  capias  also,  which  was  served  on  the 
thirty-first  of  Hay,  and  returnable  on  the  twelfth  of  June — HM^  that  a 
service  of  the  declaration  b^^  depositing  it  in  the  prothonotary*s  office  on 
the  seventh  Jane  was  a  legal  service  of  the  declaration  on  defendant,  and 
that  a  delay  of  ten  days  between  the  service  and  return  of  declaration 
was  not  required.    Raphael  v.  McDonald,  10  L.  G.  J.  19,  S.  G.  1865. 

8.  The  declaration  must  set  forth  that  defendant  is  secreting  or  has 
secreted  his  property,  or  that  he  intends  to  abscond  with  intent  to  defraud, 
or.  at  the  least,  should  refer  to  the  affidavit  which  led  to  the  capias.  The 
oonrt  wiU  take  cognizance  of  any  defect  on  this  point,  even  when  the  de- 
fendant has  not  contested  the  declaration.  Howard  v.  Howard,  9  Q.  L.  B. 
173.  8.  C.  1888. 

4.  Even  where  the  plaintiff  has  already  taken  out  an  attachment  before 
judgment  accompanied  by  a  declaration,  a  capias  issued  in  the  same  cause 
for  like  reasons,  should  also  be  accompanied  by  a  declaration.  Morandat 
V.  Vartt,  M.  L.  B.,  1  S.  C.  109,  S.  C.  B.  1884. 

See  art,  860  infra. 

S4Mk  Saving  the  exceptions  contained  in  articles  2272 
and  2273  in  the  Civil  Code,  a  writ  of  capias  cannot  issue : 

1.  Against  priests  or  ministers  of  any  religious  denomin- 
ation whatever ; 

2.  Against  septaagenarians ; 
8.  Against  females. 

C.  8.  L.  C.  c.  87,  s.  7,  §  1. 

1.  A  minor  carrying  on  trade  may  legally  bind  himself  for  his  board 
and  lodging,  and  in  such  case  may  be  arrested  under  a  writ  of  capias. 
Browmng  v.  YuU  dt  Wales,  13  L.  G.  B.  292,  8.  G.  1862. 
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A06*  It  cannot  issue  for  any  debt  created  oat  of  the 
Province  of  Canada,  nor  for  any  debt  under  forty  dollars. 
Ibid.  s.  2. 

1.  Barbadoes  is  a  foreign  oonntry  within  the  meaning  of  C.  S.  L.  C. 
cap.  87,  sec.  8.     Trobridge  et  al.  v.  Morange,  6  L.  C.  J.  312,  S.  G. 

2.  England  mast  be  considered  to  be  a  foreign  country,  and  a  defen- 
dant arrested  in  Lower  Canada  for  a  debt  contracted  there,  and  for  which 
defendant  had  accepted  a  bill  of  exchange  drawn  upon  him  at  his  other 
place  of  business  at  Toronto,  but  made  payable  at  a  bank  in  Engkmd, 
must  be  discharged  and  the  capias  quashed,  notwithstanding  the  disclo- 
sure of  evident  fraud.  BottomUy  v.  LunUey,  IS  L.  G.  B.  227,  8.  C.  A 15 
L.  G.  B.  218,  Q.  B.  1863. 

3.  An  acknowledgment  in  Quebec  of  a  foreign  debt  and  of  the  obliga- 
tion to  pay  it  is  not  sufficient  to  create  a  new  debt  within  Canada,  so  as 
to  render  the  debtor  liable  to  arrest  by  way  of  capias.  Metacomet  Bank 
V.  Paine,  5  Q.  L.  B.  872,  Q.  B.  1879. 

4.  A  capias  will  not  lie  in  favour  of  one  alien  against  another  alien, 
both  being  temporarily  in  the  province — for  an  alleged  debt  arising  out  of 
a  contract  entered  into  in  a  foreign  country,  where  the  allegation  of  the 
affidavit  sets  forth  the  immediate  departure  of  defendant  with  intent  to 
defraud.     VenHni  v.  Ward,  23  L.  G.  J.  267,  9  B.  L,  629,  S.  C.  1879. 

See  Qault  et  al,  v.  Robertton,  iupra,  No.  86,  under  art.  798. 

807*  The  affidavit  required  in  the  above  articles  may  be 
made  by  one  person  only,  or  by  several  persons  swearing 
each'  to  a  portion  of  the  necessary  facts,  and  it  may  be 
received  and  sworn  to  before  a  judge  of  the  Superior  Court, 
or  a  commissioner  of  the  Superior  Court,  or  by  the  protho- 
notary  who  certifies  the  writ  of  capias.  G.  S.  L.  C.  c.  88, 
8.  6 ;  0.  87,  s.  1. 

1.  An  affidavit  for  oapias  may  be  sworn  before  a  deputy  prothonotary. 
The  MoUie  Iron  Company  et  al.  v.  Olsen,  18  L.  C.  J.  29,  Q.  B.  1874. 

2.  If  the  person  receiving  the  affidavit  sufficiently  indicates  his  title, 
to  enable  the  court  to  recognise  its  officer,  it  will  suffice.  Montgomery  ▼. 
Lyster,  8  Q.  L.  B.  376,  8.  G.  B.  1882 ;  ParadU  v.  Poirier,  11  Q.  L.  R.  M. 
S.  C.  B.  1885. 

3.  An  affidavit  which  does  not  show  by  whom  it  was  received  is  insof- 
ficient :  the  omission  of  the  words  be/ore  me  or  tu  is  fataL  Tate  v.  Smith, 
12  B.  L.  438,  8.  C.  1878. 

See  Hetigh  v.  Ro$$,  13  L.  C.  B.  82 ;  under  art.  884,  post. 
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SOH*  The  Superior  Court  aJone  has  jurisdiction  in  mat- 
ters of  capias.  12  Y.  c.  88,  ss.  82,  47 ;  G.  S.  L.  C.  c.  78, 
s.  5. 

1.  In  a  oase  of  capias  in  an  action  for  Iobb  than  £15 — Held,  that  the 
qnasbing  of  the  writ  did  not  deprive  the  Superior  Court  of  juriBdiction 
over  8Uoh  action  with  regard  to  subsequent  proceeding  thereon.  Elwet  v. 
Franeiteo,  1  L,  C.  J.  188,  S.  C.  1857. 

2.  But  in  another  oase  in  which  a  capias  had  issued  for  a  claim  of  968, 
but  had  not  been  executed— ffe/d,  that  the  Superior  Court  had  no  further 
jurisdiction  in  the  matter.    Tesner  v.  LegatUt,  5  B.  L  472,  S.  C.  1874. 

8.  Where  the  plainti£f  discontinues  proceedings  on  the  capias,  he  cannot 
proceed  in  the  Superior  Court  to  recover  the  967  which  he  claims.  Tur- 
coUe  V.  JUgtUer,  1  Legal  News,  851,  S.  C.  1878  ;  22  L.  C.  J.  132. 

^OO.  When  the  capias  is  issued  by  the  prothonotary  of 
the  Superior  Court  it  is  addressed  to  the  sheriff  of  the  dis- 
trict where  it  is  to  be  executed.  12  V.  c.  88,  s.  47 ;  C.  S.  L. 
G.  c.  88,  s.  8,  §  2. 

See  83  Yict.  c.  17,  s.  1  (Que.)  under  Art.  48  supra. 

1.  A  writ  of  attachment  in  revendication  addressed  to  **one  of  the 
bailiffs  of  our  Superior  Court  for  the  district  of,*'  etc.,  must  be  executed 
by  one  of  such  bailiffs,  and  the  writ  may  not  be  served  by  a  bailiff  and  the 
declaration  by  a  sheriff.    Brassard  v.  Turgeon,  5  B.  L.  123,  S.  C.  1873. 

HIO*  It  may  be  issued  by  a  clerk  of  the  Circuit  Court, 
in  which  case  it  is  addressed  to  the  sheriff  or  to  any  bailiff 
of  the  district  in  which  it  is  to  be  executed.  12  V.  c.  63  ; 
C.  S.  L.  C.  c.  83,  s.  6. 

811*  The  clerk  of  the  Circuit  Court  acts  in  such  case  as 
an  officer  of  the  Superior  Court,  and  the  writ  of  capias  must 
be  worded  throughout  as  if  it  was  issued  by  the  prothono- 
tary.    Ibid. 

1.  A  writ  of  capias  signed  "  F.  H.  Mardhand,  Clerk  of  the  Circuit 
Court,"  attested  with  the  seal  of  the  Circoit  Court,  St.  Johns,  returnable 
into  the  Superior  Court,  and  headed  in  the  margin  **  in  the  Superior 
Court,**  is  irregular,  and  such  writ  is  not  a  writ  in  the  Superior  Court  as 
required  by  the  Judicature  Act.  Hitchcock  v.  Meigs,  6  L.  C.  R.  175,  S.  C. 
1856. 


476  OF  CAPIAS  AB  BESFOMDENDtn^  ABT8.  812-818. 

812.  In  all  cases  in  which  a  writ  of  capias  may  issue,  a 
warrant  of  arrest  may  be  granted  by  a  commissioner  of  the 
Superior  Court  and  be  addressed  by  him  either  to  the  sheriff 
or  a  bailiff  or  any  other  peace  officer  in  his  vicinity.  G.  8. 
L.  G.  c.  88,  s.  68. 

48  Vict.  c.  20,  (Que.) : 

12.  Artiole  812  is  amended  by  adding  thereto  the  following  ; 

**  The  oommiBsioner  cannot  issne  a  mmilar  warrant  at  the  ehef-liea  of  a 
distriot  nnleee  it  be  eetabliahed  before  him  by  affidavit  that  it  was  impoe* 
sible  for  the  plaintiff  or  his  agent  to  obtain  sooh  writ  of  capisB  from  the 
prothonotary  or  his  deputy." 

818*  Such  warrant  is  in  the  name  of  the  commissioner 
who  grants  it :  it  orders  the  arrest  of  the  person  therein 
designated  and  his  delivery  over  to  the  gaoler  of  the  district, 
who  is  commanded  to  keep  him  in  his  custody  during  forty- 
eight  hours,  and  no  longer,  unless  before  the  expiration  of 
that  time  the  plaintiff  has  obtained  and  caused  to  be  execut- 
ed against  such  defendant  a  writ  of  capias  in  the  ordinary 
course.    9  Gea  lY.,  s.  27. 

48  Vict.  c.  20,  (Que.) : 

18.  Article  818  is  amended  by  snbstitaiing  the  word  '*  sheriff,"  for  the 
word  "  gaoler,"  in  the  third  line  thereof. 


FoBM  No.  43« 

In  connection  with  articles  812,  818. 

Affidavit  for  Warrant  of  Arrest, 

A.  B.,  of  Ac.,  being  duly  sworn,  doth  depose 

and  say,  that  G.  D.,  of  is  personally  indebted  to 

in  a  sum  exceeding  forty  dollars,  to  wit :  in  the 

sum  of 
That  this  deponent  is  credibly  informed,  hath  every  rea- 


OF  THB  ISSUINa  OF  THB  CAPU8»  ABT.  818.  4*/? 

son  to  believe,  and  doth  verily  and  in  his  conscience  believe, 
that  the  said  is  immediately  about  to  leave  the 

Province  of  Canada  {allege  speciaUy  the  reasons  which  lead 
to  the  belief  tiiat  the  defendant  is  about  to  leave  the  Province 
of  Canada)^  whereby  the  said  ,  without  the  benefit 

of  a  warrant  of  attachment  against  the  body  of  the  said 
,  may  be  deprived  of  remedy  against  the 

said  :  and  this  deponent  hath 

Sworn  before  me,  this  day  of 


FoBH  No.  48. 

In  connection  with  articles  812,  818. 

Warrant  to  arrest  the  person. 

Lower  Canada,  district  of 

A.  B.,  Esquire,  Commissioner  of  the  Superior  Court  in  the 
district  of 

To  and  to  the  keeper  of  the  common  gaol  of 

the  said  district,  greeting : 

I  command  you,  that  you  take  of  in 

the  county  of  in  the  district  of  if  he 

be  found  in  and  him,  with  all  due  diligence, 

convey  to  the  common  gaol  of  the  said  district,  and  deliver 
to  the  keeper  thereof,  together  with  this  warrant ;  and  I  do 
hereby  command  you,  the  said  keeper,  to  receive  the  said 
and  him  safely  keep  for  the  space  of  forty-eight 
hours,  and  no  longer,  unless,  before  the  expiration  of  that 
time,  a  writ  of  capias  ad  respondendum  be  duly  served  upon 
him,  to  compel  him  to  be  and  appear  personally  in  the 
Superior  Court  for  the  said  district  on  the  day  of  the  return 
of  such  writ,  to  answer  of  of  a  certain  debt, 

interest  and  costs,  amountiug  to  the  sum  of 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  of  Her  present  Majesty. 
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1.  A  defendant  was  committed  by  a  oommissioner  onder  a  wanant 
whioh  empowered  the  gaolor  to  detain  him  for  forty-eight  hours  and  no 
longer,  unless  before  the  expiration  of  that  time  a  writ  of  eapi<u  be  served 
on  him.  Ko  writ  of  capicu  was  served  within  that  time,  bat  the  defen- 
dant was,  nevertheless,  detained  two  days  longer,  and  then  a  capias  was 
served.  Held^  that  the  detention  of  defendant  after  the  f orty-ei^t  hours 
had  elapsed  was  illegal,  and  that  the  arrest  under  the  capiat  while  defen- 
dant was  detained  was  void.  Hingston  v.  J^cKerUy,  12  L.  C.  J.  25,  4  L. 
C.  L.  J.  42,  S.  C.  1867. 

814.  The  debtor  cannot  be  detained  in  prison  in  virtue 
of  such  warrant  any  longer  than  forty-eight  hoars.  Ibid. 
8.  54. 

91 5*  The  commissioner  granting  such  warrant  must, 
without  delay,  transmit  a  duplicate  of  it,  together  with  the 
original  affidavit  upon  which  it  was  granted  and  a  certifi- 
cate of  his  proceedings,  to  the  prothonotary  of  the  Superior 
Court  of  the  district,  who  must  file  the  same  and  keep 
them  as  part  of  the  record  in  the  case.    Ibid.  s.  65. 

SECTION  n. 
OF   THE   EXECUTION  OF  WRITS  OF  OAPIAS. 

816*  If  the  writ  of  capias  is  addressed  to  a  bailiff,  the 
bailiff  who  is  charged  with  it  arrests  the  defendant  and  de- 
livers him  over,  together  with  the  writ,  to  the  sheriff,  who 
thereupon  becomes  responsible.    C.  S.  L.  G.  c.  83,  s.  6,  §  2. 

The  word  district  refers  to  that  of  defendant's  residence,  and  not  to  the 
place  whence  the  writ  issned.    Languedoe  v.  Ca$tagne,  11  B.  L.  837,  S.  C. 

1882. 

817*  If  the  writ  of  capias  is  addressed  to  the  sheriff  he 
is  then  bound  to  execute  it  or  to  cause  it  to  be  executed  by 
his  officers. 

SIH.  The  sheriff  is  bound  to  keep  the  defendant  in  the 
common  gaol  of  the  district,  until  the  latter  gives  security 
or  is  discharged  as  hereinafter  provided.     Ibid.  c.  87,  s.  1. 
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SECTION  ni. 
OF   THE    CONTESTATION   OF  "WBITS   OF   CAPIAS. 

810.  Upon  a  petition  presented  to  the  court,  or  to  a 
judge  in  term  or  in  vacation,  the  defendant  may  obtain  his 
discharge  by  establishing  that  he  is  not  liable  to  be  impri- 
soned, or  by  shewing  that  the  essential  allegations  of  the 
affidavit  upon  which  the  capias  is  founded  are  false  or  in- 
sufficient. Ibid.  ss.  8, 9,  §§  1-2  ;  c.  47,  s.  8,  §  8  ;  C.  P.  L.  218. 

1.  A  dfifefudant  rnoBt  raise  ftU  his  objections  against  the  sufficiency  of 
the  affidavit  in  limine  litiSt  and  not  merely  in  appeal.  Heyneman  t.  Smith, 
21  L.  G.  J.  396,  Q.  B. 

2.  The  want  of  a  sufficient  affidavit  to  hold  to  bail  is  not  a  subject  for 
an  exception  to  the  form.  Patterton  v.  Hartf  8  Bev.  de  L6g.  195.  Chap- 
man V.  BlennerhaMet,  2  L.  G.  J.  71. 

8.  No  advantage  can  be  taken  of  any  defect  in  the  affidavit  to  hold  to 
bail  by  an  exception  to  the  form.    Ibid.t  8  Bev.  de  L^.  848,  K.  B.  1811. 

4.  In  case  of  any  irregularity  in  issuing  a  capias,  a  motion  to  discharge 
the  defendant  from  the  sheriff's  custody  for  want  of  a  sufficient  affidavit 
to  hold  to  bail,  and  not  an  exception  to  the  form,  is  the  mode  of  taking 
advantage  of  such  irregularity.    Barney  v.  Harris,  8.  B.  52,  E.  B.  1811. 

5.  A  petition  to  quash  a  capias  cannot  aUege  irregularities  such  as 
would  found  an  exception  to  the  form,  and  if  it  does,  wiU  be  rejected  on 
demnnrer.    Jjemay  v.  Lem/ay,  8  B.  L.  82,  8.  G.  1871. 

6.  A  judge  in  chambers  cannot  render  judgment  quashing  a  capias,  but 
may  order  the  release  of  the  defendant  on  petition  to  that  effect.  Hogan 
it  al.  V.  Gordon^  2  L.  G.  J.  161,  8.  C.  1858 ;  Emmanuel  et  at.  v.  Hagent  dt 
Hagent,  6  B.  L.  209,  8.  G.  1874 ;  The  Canadian  Bank  of  Commerce  v.  Browne 
ft  aZ.,  6  B.  L.  26,  8.  C.  1874. 

7.  Petition  was  brought  for  the  release  of  the  defendant  after  issue 
joined — Heldt  that  there  was  no  presumption  of  waiver  of  right  to  peti- 
tion for  release  arising  from  delay  or  from  pleading  to  the  action.  Oiap- 
man  v.  Blennerhastet,  2  L.  G.  J.  71,  8.  C.  1857. 

S.  Defendant,  after  filing  a  plea  to  the  merits,  may  disprove  the  allega- 
tionfl  of  the  affidavit  upon  which  the  capias  issued.  Perry  v.  Milne,  8  L. 
C.  J.  222,  8.  G.  1864. 
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9.  A  defend&nt  may  apply  by  petition  in  term  for  the  quashing  of  a 
writ  of  capias,  and  saoh  proceeding  is  more  regular  under  the  Code  than 
to  apply  by  motion.    Worthen  y.  HoU^  15  L.  C.  J.  161,  8.  C.  1871. 

10.  When  the  writ  is  issaed  on  the  order  of  the  prothonotary,  acting  in 
the  absence  of  the  jndge,  on  a  claim  for  miliqnidated  damages,  a  petition 
concluding  with  a  general  prayer  to  quash  the  writ  and  to  discharge  tlw 
defendant  includes  an  application  to  revise  the  order  of  the  prothonotary. 
Ibid, 

11.  This  petition  is  an  independent  proceeding,  and  petitioner  may 
invoke  the  same  grounds  therein  as  those  already  set  forth  in  an  excep- 
tion to  the  form.  A  minor  arrested  under  a  capias  may  petition  to  obtain 
his  discharge  under  art.  819.  Morgan  v.  LeBouHUier,  5  Q.  L.  B.  SlS,  S. 
C.  1879. 

12.  Affidavits  to  procure  revendication,  capias  or  attachment  are  com- 
pletely exhausted  by  the  issue  of  the  writ,  and  are  of  no  value  as  proof  in 
the  case.    Crehen  v.  Hagerty,  8  Q.  L.  B.  822,  C.  C.  1877. 

13.  Under  a  petition  to  be  discharged,  it  is  incumbent  on  defendant  to 
establish  that  the  allegations  of  the  affidavit  are  false  or  insufficient.  Car- 
ter  V.  Mol$<m,  25  L.  C.  J.  65,  Q.  B.  1880. 

14.  On  a  petition  to  discharge  from  custody,  if  the  defendant  fail  to 
explain  circumstances  which  evidence  a  strong  suspicion  of  guilt,  and 
which  he  might  easily  explain  if  innocent,  his  omission  furnishes  a  for- 
cible inference  against  him.  MeNamee  et  al,  v.  Jonet  et  al.  8  L.  N.  S71,  S. 
G.  B.  1880,  10  B.  L.  688. 

15.  The  affidavits  upon  which  a  capias  issues  after  judgment  is  the 
only  proof  required  of  the  allegations  of  fraud  which  form  the  grounds  of 
the  capias,  and  additional  evidence  is  no  more  required  when  the  capias 
issues  after,  than  when  it  issues  before  judgment. 

A  capias  issued  after  judgment  can  only  be  contested  in  the  manner 
indicated  by  art.  819.  Drapeau  v.  Paeaud,  6  Q.  L.  B.  140,  S.  C.B.  1880. 

16.  The  petition  may  urge  the  falsity  and  insufficiency  of  the  allega- 
tions.   Baxter  v.  SilU,  4  L.  N.  221,  S.  C.  1881. 

17.  Where  to  an  action  of  capias  the  defendant  by  petition  after 
judgment  set  up  that  the  allegations  of  the  affidavit  on  which  the  oapias 
issued  were  false,  and  prayed  for  his  release — Held,  that  the  exception  to 
the  affidavit  could  not  be  taken  after  final  judgment  rendered.  BofM 
et  al.  V.  Gordon,  2  L.  C  J.  162,  8.  G.  1858. 

18.  A  notice  on  a  petition  to  be  released  from  custody  under  a 
capias,  served  on  Saturday  between  four  and  five  o'dook  in  the  afternoon 
for  presentation  on  Monday  at  ten  o'clock  in  the  forenoon,  was  he!d  to  be 
sufficient.    Trobridge  et  al  v.  Morange,  6  L.  G.  J.  812,  8.  G.  1862. 
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S90*  In  order  to  decide  upon  the  incidental  proceeding 
the  conrt  or  judge  may  order  the  immediate  return  of  the 
said  writ  of  capias  and  of  the  proceedings  had  upon  it,  al- 
though the  day  fixed  for  the  return  should  not  yet  be  ar- 
rived. 1  L.  C.  R.  148. 
» 

1.  A  defendant  need  not  present  a  petition  to  have  a  writ  of  capiae 
retomed  immediately,  but  a  judge  may  order  snch  return  upon  simple 
motion  to  that  effect.  The  Maine  Iron  Co,  v.  Ol$en  et  al.,  17  L.  C.  J. 
823,  8.  G.  1878. 

2.  The  plaintiff  oannot  obtain  the  retnm  of  the  writ  earlier  than  the 
day  fixed  for  retom.  in  order  to  have  it  amended.  Slater  y.BelUUf  8  L.  N. 
888.  8.  C.  B.  1880. 

8.  The  delays  to  file  preliminary  pleas  ran  from  the  retom-day  men- 
tioned in  the  writ,  and  not  from  the  day  upon  which  the  retnm  has  been 
made  in  conformity  to  a  judge's  order.  Morandafv,  Varet,  7L.  N.  882,  M. 
L.  R.  1,  8.  G.  109,   8.  C.  B.  1884. 

^21*  If  the  contestation  is  merely  as  to  the  sufficiency 
of  the  allegations  of  the  affidavit,  the  judge  or  the  court 
may  dispose  of  it  after  hearing  the  parties. 

But  if  the  contestation  is  founded  upon  the  falsity  of  the 
allegations,  issue  must  be  joined  upon  the  petition  of  the 
defendant,  in  the  ordinary  course  and  independently  of  the 
contestation  upon  the  principal  demand,  unless  the  exigibi- 
lity  of  the  debt  depends  upon  the  truth  of  the  allegations  of 
the  affidavit,  in  which  case  the  writ  may  be  contested 
together  with  the  merits  of  the  case.     10  L^  C«  B.  241. 

1.  An  affidavit  to  hold  to  bail  oannot  be  contradicted  by  oomiter  affi- 
davits.   Lawrence  ▼.  Hinckley,  8  Bev.  de  L6g,  348. 

2.  In  an  attachment  before  judgment  where  an  exception  to  the  form 
and,  mbseqnently,  a  petition  were  filed  against  the  validity  of  the  seisare 
in  the  manner  provided  for  the  contestation  of  writs  of  capias — HelA^ 
that  the  enqwtte  on  the  petition  might  oe  proceeded  with,  independent  of 
the  oonteetation  on  the  exception  to  the  form.  The  Quebec  Bank  Jt  Steen 
et  al.  V.  Seymour  et  al.,  11  L.  0.  J.  227,  S.  G.  1868. 

8.  Under  art.  821,  C.  C.  P.  the  contestation  of  an  attachment  before 
judgment  should  be  made  with  the  contestation  upon  the  merits,  and  not 
on  petition,  when  the  debt  is  not  yet  due  or  exigible.  Metreae  v.  Bri^e  db 
QuilbauU,  16  L.  G.  J.  259,  8.  G.  1871. 

81  7.  0.  0.  P. 
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4.  The  pretenaionB  of  a  defendant,  who,  after  arrest,  leaves  the  ooontxy 
and  refuses  to  appear  for  examination,  will  not  be  favoorably  regarded  by 
the  court.    The  MoUon't  Bank  y.  Campbell,  21  L.  C.  J.  280,  S.  C.  1877. 

6.  Where  plaintiff  amended  his  writ  and  declaration,  and  omitted  to 
amend  the  affidavit,  the  capias  was  quashed.  A  writ  against  Alfred  Nekon 
B.  cannot  be  ezeonted on  Alfred  Napoleon  B,  Slater  v.  Beliile,^  L.  N.  238, 
8.  G.  B.  1880. 

833.  A  defendant  whose  application  to  be  discharged  is 
rejected  may  appeal  from  the  decision.    8  L.  C.  J.  292. 

1.  Where  a  defendant  under  capias  petitioned  to  be  released,  and  the 
petition  was  rejected — Heldt  that  he  had  a  right  to  appeal  from  snob 
judgment  de  piano,  and  therefore  an  application  by  him  to  be  permitted 
to  appeal  was  dismissed  on  that  ground.  Blackensee  v.  Sharpley,  3  L.  C. 
J.  292, 1859 ;  Gt^y  v.  Fergtuon,  12  L.  G.  B.  254,  Q.  B.  1862 ;  T?ie  Camdian 
Bank  of  Commerce  v.  Brotone  et  al.,  16  L.  G.  J.  110,  Q.  B.  1874. 

2.  An  appeal  may  be  had  from  a  judgment  dismissing  a  petition  for 
release  under  a  capias  without  obtaining  the  previous  permission  of  the 
court.    Pkillipi  V.  Sutherland,  19  L.  C.  J.  134,  Q.  B.  1876. 

Bee  art.  494  ante,  and  ari.  1116  post. 

83S*  [If  the  court  or  judge  orders  the  defendant  to  be 
discharged,  the  plaintiff  may  obtain  a  suspension  of  the 
order,  by  declaring  immediately  that  henintends  to  have 
the  decision  reviewed  and  depositing  the  amount  required 
by  article  497.  He  may  likewise  appeal  from  the  judgment 
in  review,  if  he  declares  immediately  his  intention  of  doing 
so,  and  causes  the  writ  of  appeal  to  be  served  within  three 
juridical  days  from  the  rendering  of  the  judgment  in  review. 

If  the  plaintiff  fails  to  comply  with  these  formalities  the 
defendant  is  discharged.] 

See  Metacomet  Nat.  Bank  v.  Paine,  under  Art.  806  ante. 
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SECTION  IV. 
OF  DISCHARGE  UPON  BAIL. 

824*  The  defendant  may  obtain  his  discharge  npon 
giving  two  good  and  sufficient  sureties,  that  he  will  not 
leave  the  province  of  Canada,  and  that,  in  case  he  does  so, 
such  sureties  will  pay  the  amount  of  the  judgment  that  may 
be  rendered,  in  principal,  interest  and  costs,  or  the  amount 
fixed  by  the  judge  in  the  case  of  article  801. 

But  this  bail  cannot  be  received  after  the  expiration  of 
the  eighth  day  from  the  day  fixed  for  the  return  of  the 
writ  of  capias,  unless  with  leave  of  the  court,  expressly 
granted  upon  sufficient  cause  shewn.    C.  S.  L.  C.  c.  87,  s.  8. 

1.  The  temporary  abaenoe  of  the  debtor  from  the  provinoe  is  a  vio- 
lation of  the  bond,  and  gives  the  creditor  the  right  to  proceed  against 
the  Boretiee.    Thon^pwn  et  al  v.  Lacroix  et  al.,  4  Q.  L.  B.  312,  S.  0. 1878. 

2.  In  an  action  npon  a  recognizance  of  special  bail — Heldt  that  the 
omission  in  snoh  recognizance  of  the  conditions  required  in  the  provincial 
statute  6  Geo.  lY.  cap.  2,  regarding  the  liability  of  the  cognizor,  makes 
the  recognizance  null  and  void.  Stewart  v.  Hamel  et  a/.,  1  Bev.  de  L6g. 
212,  Q.  B.  1846. 

8.  The  baU  given  to  the  sheriff  in  a  case  of  capias  is  null  if  it  contain  a 
danse  that  the  party  should  furnish  a  special  bail  on  the  day  of  the 
retom,  and  not  at  any  time  before  or  after  judgment.  Raymond  v.  WalkeTt 
8  Ber.  de  L6g.  297,  Q.  B.  1848. 

4.  Held,  also,  that  the  decease  of  the  defendant  before  judgment 
liberates  the  surety.    Ibid. 

5.  A  defendant  arrested  on  capias  can  put  in  special  bail  at  any  time 
after  judgment,  although  the  bond  to  the  sheriff  has  been  assigned  to  a 
third  party  who  has  brought  action  on  it.  Campbell  v.  Atkins  et  al.,  9  L. 
C.  B.  74,  S.  G.  A  Q.  B.  1857. 

6.  The  bailsman  even  when  sued,  and  two  years  after  judgment,  may 
be  allowed  to  put  in  special  bail.  Lefehvre  v.  ValUe,  8  L.  G.  J.  117,  S.  G. 
1858. 
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7.  On  ft  moikm  to  be  pflrmitked  to  poft  in  mpeeial  liftfl  after  ei^t  dfty* 
from  the  leiuin  dfty,  iHiera  the  me/tiaa  dad  no4  eel  tetii  eeperiel  groondft 
in  eapport  thereof — Heid^  the4  it  oonld  not  be  leeeived.  Begm  ef  el.  y. 
BeUetal.,  8  Ii.  G.  B.  1S8,  8.  G.  1858. 


8.  On  oftoee  ehewn,  a  defencUtttt  will  on  petitian  be  allowed  to  give 
special  bail  after  ei^t  days  from  letam*  and  even  at  any  zeaaonable 
time  thenafter,  and  that  without  hie  eoiety  joining  in  the  petitknL 
MiUa  ▼.  AMpimwaa,  7  L.  G.  J.  134,  8.  G.  1882. 


9.  The  bond  to  be  given  by  a  epeeial  bailie  the  aameae  was  leqniiedbj 
the  lawB  of  Iiower  Ganada,  in  f oroe  beCofe  the  peaHing  of  the  ISth  ^lot 
eap.  4S,  Tie.,  by  the  6  Oeo.  IV.  oap.  2,  SewOl  ▼.  Vamievar,  14  L.  G.  B. 
289  A  9  Ii.  G.  J.  966.  Q.  B.  1864. 

10.  And  Aeld,  aleo,  that  the  defendant  may  pat  in  endi  ^eoial  bafl  or 
aeoority  at  any  time,  and  even  after  jodgment  lendered  in  the  original 
Boit,  npon  special  applicaticm  therefor,  and  on  satiefactory  canae  ahown 
for  extending  the  time  for  patting  in  each  q^ecial  baiL     Ibid, 

11.  And  in  default  of  the  defendant  patting  in  each  qsecial  ball  hift 
sozetiee  who  have  given  bafl  to  the  eheriff  for  hie  appearanoe  may  do  bo 
at  any  time  npon  application  for  that  pnipoee  and  solBcieBt  caoae  shown. 
Ihid. 


12.  Where  jodgment  was  rendered  in  the  Saperior  Coort,  iwwkiwft^fwwg 
a  writ  of  oapiae,  and  the  defendant  prooented  a  petition  sapported  by 
affidavit,  praying  to  be  allowed  to  pot  in  baU  or  secority  that  he  would 
sonender  himself  to  the  sheriff  within  a  month  after  serrioe  opon  him- 
self or  his  Boretiee  of  a  judgment  requiring  soeh  surrender— H^Id,  that 
he  would  on  cause  shewn  be  allowed  to  put  in  such  bafl  in  place  of  the 
bafl  given  to  the  sheriff.  Hendemm  ▼.  LamtmmLx,  17  L.  G.  B.  414,  8.  C. 
1867. 

13.  The  bafl  entered  into  by  a  defendant  for  release  under  capias  should 
not  be  reduced.    Winmimg  et  al.  ▼.  Fnuer,  18  L.  G.  J.  167,  8.  C.  1869. 

14.  Bafl  may  be  put  in  by  leave  of  the  Coort  even  after  judgment. 
BiUmger  v.  Balfimr,  2  B.  C.  237,  8.  C.  1872. 

15.  Whefe  the  suzetiee  of  a  party  origumUy  ameled  under  capias  have 
caused  him  to  be  imprisoned  by  means  of  a  writ  of  etrntramte  par  earp9 
issued  at  their  instance,  in  order  that  he  should  undergo  the  impriaonment 
impoeed  by  C.  8.  L.  C.  cap.  87,  sec.  12,  $  2,  they  oftnnot  for  that  reason 
alone  claim  that  their  bafl  bond  should  be  cancelled  and  disobatged. 
MaeforUme  v.  Lynek,  10  L.  C.  J.  26,  8.  C.  1865. 
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16.  In  aa  aotion  against  the  soreties  of  a  penon  arrested  under  capias, 
Trhere  the  plaintijff  sought  to  hold  them  for  an  amount  greater  than  that 
originally  sned  for — Held^  notwithstanding  the  sureties  had  given  bail 
for  doable  the  amount  endorsed  oh  the  writ  and  sworn  to  in  the  affi- 
davit, and  although  the  plaintiff  had  afterwards  obtained  judgment  for 
an  amount  greater  than  that  sworn  to  in  the  affidavit,  that  he  oould  re- 
cover for  the  amount  thus  sworn  to  with  oosts  and  no  more.  Torrance  et 
al.  V.  Gilmour  et  al,,  2  L.  C.  B.  231,  S.  G.  1851. 

17.  The  bail  to  the  sheriff  for  a  defendant  arrested  on  capias  are  only 
liable  for  the  amount  stated  in  the  bail  bond,  and  not  for  the  f  uU  amount 
ot  the  judgment  rendered.    JoiephY»  CuUivier,  5  L.  G.  B.  94,  8.  C.  1865. 

18.  The  sureties  for  a  defendant  arrested  under  oapias  are  judicial 
suretieB,  and  as  such  are  liable  to  imprisonment  to  compel  payment  of  a 
judgment  against  them  on  their  bond.    Winning  et  al.  v.  Leblane  et  al, 
14  L.  G.  J.  298,  8.  C.  1870. 

19.  The  suretiee  of  a  defendant  arrested  under  capias  who  have  bound 
themselveB  that  the  defendant  will  surrender  himself  when  required 
to  do  0O  by  an  order  of  the  court  or  judge  within  one  month  from 
the  service  of  such  order  upon  defendant  or  his  sureties,  and  in  de- 
fault thereof  to  pay  the  debt,  will  not  be  held  liable  because  of  the 
service  of  a  copy  of  the  judgment  served  upon  the  defendant  and  them, 
rendered  on  the  contestation  of  the  statement  filed  under  764  A  776  G.  G. 
P.,  condemning  the  defendant  to  be  imprisoned  for  three  months,  and  the 
service  of  such  copy  of  judgment  is  not  service  of  an  order  such  as  men- 
tioned in  the  bond,  or  such  as  is  required  by  825  C.  C.  P.  Broaard  v. 
Benramd,  20  L.  G.  J.  125,  Q.  B.  1875. 

20.  Where  the  defendant  made  motion  to  be  allowed  to  put  in  special 
bail  and  the  motion  was  rejected— JTisZii,  that  this  was  no  compliance 
with  the  requirements  of  the  writ,  so  as  to  release  the  bail  to  the  sheriff. 
ITarrance  et  al.  v.  QiJmmr  et  oZ.,  2  L.  C.  B.  231,  8.  G.  1851. 

82fS»  The  defendant  may  also  obtain  his  discharge  at 
any  time  before  judgment,  by  giving  good  and  sufficient 
sureties  to  the  satisfaction  of  the  court  or  judge,  or  protho- 
notary,  that  he  will  surrender  himself  into  the  hands  of  the 
sheriff,  when  required  to  do  so  by  an  order  of  the  court  or 
judge,  within  one  month  from  the  service  of  such  order 
upon  him  or  upon  his  sureties,  and  that  in  default  they  will 
pay  the  amount  of  the  judgment  in  principal,  interest  and 
costs,  or  the  amount  fixed  by  the  judge  in  the  case  of  article 
«01.    lUi.  8.  10. 
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1.  The  Ixisolvent  Act  of  1875,  8. 127,  does  not  repeal  art.  825  C.  C.  P. 
MeMoiter  et  al.  v.  Eobertton,  1  Legal  News,  77»  S.  G.  R.  1878. 

2.  Where  bail  was  given  nnder  art.  825,  and  the  oondemnation  was  for 
a  sam  lees  than  180,  the  ooort  on  a  aimple  motion  to  that  effect  made  by 
plaintiff  after  the  final  judgment  declaring  the  capias  valid,  granted  a 
peremptory  order  to  the  defendant  to  surrender  himself  into  tlie  faand^ 
of  the  sheriff  within  one  month  from  the  service  upon  him  or  his  soietieB 
of  such  order.  BrotMeau  v.  CrMer,  25  L.  G.  J.  11,  2  L.  N.  402,  S.  C.  B. 
1879. 

8.  A  defendant  who  has  given  bail  nnder  825  G.  G.  P.  is  bound  to  file  s 
statement  within  80  dajrs  after  judgment  maintaining  the  capias,  or  in 
default  may  be  imprisoned.  La  Banque  d'Hoehelagay,  Ooldring,  4  L.  N. 
824,  S.  C.  1881. 

820.  This  bail  is  offered  after  a  notice  served  upon  the 
plaintiff  or  his  attorney,  with  one  intermediate  day's  delay. 

837«  The  sureties  offered  must,  if  required,  justify  their 
sufficiency  upon  oath,  but  need  not  justify  upon  real  estate. 
Ibid.  B.  10  §  2. 

See  Civil  Code  1989. 

1.  The  surety  need  not  justify  upon  real  estate  notwithstanding  art 
1989  of  the  Civil  Code.  Hoehelaga  Bank  y.  QMring  2  L.  N.  276, 10  B.  L. 
284,  6.  C.  1879. 

2.  Bailiffs  who  have  become  sureties  in  violation  of  R.  of  P.  6,  cannot 
plead  that  rule  in  defence  to  an  action  against  them  on  the  bond.  Dvpra« 
y.  Sawoi,  4  L.  N.  164,  S.  C.  1881. 

8.  The  sureties  are  liable  absolutely  without  an  order  previously 
obtained  requiring  the  defendant  to  surrender  himself  into  the  hands  of 
the  sheriff.    Duquette  v.  Patenaude  et  al.,  4  L.  N.  187,  S.  C.  1881. 

4.  The  sureties  are  freed  if  on  the  return  day  they  deliver  up  defen- 
dants to  the  sheriff.    Angers  v.  Trudel  et  al.,  10  R.  L.  567,  Q.  B.  1879. 

828.  A  defendant  arrested  upon  a  capias  may  obtain 
his  provisional  discharge  by  giving  good  and  sufficient  sure- 
ties to  the  sheriff  to  the  satisfaction  of  the  latter,  before  the 
return  day  of  the  writ,  that  he  will  pay  the  amount  of  the 
judgment  that  may  be  rendered  upon  the  demand,  in  prin- 
cipal, interest  and  costs,  if  he  fails  to  give  bail  pursuant  ta 
Article  824  or  to  Article  826.  Ibid.  s.  22,  and  form  No.  4, 
Henderson  v.  Lamoureva. 
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Form  No.  44. 

In  connection  with  article  828. 

Form  of  Bail-bond. 

Enow  all  men  by  these  presents,  that  we,  (name  here  the 
Defendant  and  his  bail,)  are  held  and  firmly  bound  to  (name 
here  the  Sheriff,)  Sheriff  of  the  District  of  ,  in  Lower 

Canada,  in  the  sum  of  {state  here  the  amount  sworn  to  and 
endorsed  on  the  Writ^  with  twenty-five  per  centum  added  for 
interest  and  costs,)  to  be  paid  to  the  said  Sheriff  or  his  cer- 
tain attorney,  executors,  administrators  or  assigns  ;  for 
which  payment,  to  be  well  and  faithfully  made,  we  bind 
ourselves,  and  each  of  us  by  himself  for  the  whole  and  every 
part  thereof,  and  the  heirs,  executors  and  administrators  of 
us,  and  every  of  us,  firmly  by  these  presents,  sealed  with 
our  seals,  and  dated  this  day  of  ,  in  the 

year  of  the  Eeign  of  Our  Sovereign  Lady  Victoria, 
by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  Queen,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas  the  above  bounden  {name  here  the  Defendant)  has 

been  by  the  said  Sheriff  arrested  under  and  by  virtue  of  a 

certain  writ  sued  out  of  the  Superior  Court  in  the  District  of 

,  at  the  instance  of  {name  here  the  Plaintiff),  and 

to  the  said  Sheriff  in  due  course  of  law  delivered ; 

The  condition  of  this  obligation  is  such  that  if  the  said 
{name  here  the  Defendant)  do  on  {state  here  the  return  day  of 
the  Writ),  or  at  any  time  previously  thereto,  or  within  eight 
days  thereafter,  give  good  and  sufficient  security  to  the 
satisfaction  of  the  Superior  Court  in  the  said  District  or  of 
any  one  of  the  Judges  of  the  said  Court,  that  he,  the  said 
{nam^  here  the  Defendant),  will  surrender  himself  into  the 
custody  of  the  said  Sheriff  whenever  required  so  to  do  by 
any  order  of  the  said  Court,  or  any  Judge  thereof,  made 
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as  by  law  provided,  or  in  default  thereof,  will  pay  to  the 
said  {name  here  the  Plaintiff),  the  debt  for  which  he,  the 
said  (name  here  the  Defendant)^  has  been  arrested  as  afore- 
said, with  interest  and  costs  ;  or  do  on  (state  here  the  return 
day  of  the  Writ),  or  at  any  time  previously  thereto,  or 
within  eight  days  thereafter,  put  in  special  bail,  as  by  law 
provided,  to  the  action  wherein  the  said  Writ  has  been  sued 
out  as  aforesaid,  then  this  obligation  shall  be  void  and  of 
no  force,  but  otherwise  shall  stand  in  full  force,  vigour  and 
effect. 

Signed,  sealed  and  delivered  in  the  presence  of 


1.  Where  a  capias  has  been  declared  good  and  valid,  and  the  defendant 
in  appeal  gives  security  for  the  costs  only,  and  files  a  declaration  that  be 
does  not  object  to  the  execution  of  the  judgment,  the  appeal  doee  not  sus- 
pend proceedings  against  the  bail  on  their  bond  to  the  sheriff.  Lajde  ▼. 
MuUin  et  al.,  21  L.  G.  J.  59,  Q.  B.  1876,  9  B.  L.  48. 

829.  The  sheriff  in  such  case  is  responsible  only  for  the 
sufficiency  of  the  sureties  at  the  time  when  bail  was  given. 
Ibid. 

880«  He  may  free  himself  by  offering  an  assignment  of 
the  bail-bond  he  has  taken. 

This  assignment  may  be  effected  by  simply  endorsing  his 
name  upon  the  bail-bond.  Ibid.  Aseelin  v.  Ma$on,  9th 
November,  1848. 

881«  The  sureties  may  at  any  time  arrest  the  defendant 
and  surrender  him  into  the  hands  of  the  sheriff,  and  thus 
discharge  themselves  from  their  bond.  G.  8.  L.  G.  c*  87,  s.  6. 

1.  Where  the  sureties  of  a  party,  originally  arrested  under  capias,  had 
caused  him  to  be  imprisoned  under  a  writ  of  cofUrainte  par  corps,  issued  at 
their  instance,  in  order  that  he  should  undergo  the  imprisonment  imposed 
as  a  punishment  by  C.  S.  L.  C.  cap.  87,  sec.  12,  §  2,  the  sureties  cannot 
for  that  reason  alone  claim  that  their  bail-bond  should  be  canceUed  and 
discharged.  Macfarlane  v.  Lynch,  10  L.  C.  J.  26,  and  1  L.  C.  L.  J.  99,  8. 
0. 1865. 
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S8Stm  [The  sheriff  however,  is  not  bound  to  receive  the 
defendant,  without  a  written  requisition  to  that  effect  signed 
by  the  sureties  or  by  one  of  them,  or  by  their  authorized 
attorney. 

The  requisition  must  contain  the  title  of  the  court,  the 
names  of  the  parties  to  the  suit,  and  of  the  sureties,  and 
must  require  the  sheriff  to  take  the  debtor  into  his  custody ; 
and  it  is  the  duty  of  the  sheriff  to  give  the  sureties  a  certi- 
ficate of  such  surrender.] 


[If  the  sureties  apprehend  resistance,  then  upon  an 
afSdavit  of  one  of  them,  alleging  their  suretyship,  sworn  to 
before  a  judge,  the  prothonotary,  a  commissioner  of  the 
Superior  C!ourt,  or  a  justice  of  the  peace  of  the  district  in 
which  the  debtor  then  is,  and  upon  a  requisition  to  that 
effect  written  upon  the  back  of  the  affidavit,  any  bailiff  or 
constable  may  arrest  the  debtor  with  such  forcible  assist- 
ance as  may  be  necessary,  and  hand  him  over  to  the  sheriff.] 


CHAPTER   SECOND. 

OF  ATTACHMENT  BEFORE  JUDGMENT. 


SECTION   I. 
OF   SIMPLE  ATTACHMENT. 

A  creditor  has  a  riglit,  before  obtaining  judgment, 
to  attach  the  goods  and  effects  of  his  debtor  : 

1.  In  the  case  of  the  dernier  /quipeur;  * 

2.  In  all  cases  where,  as  plaintiff,  he  produces  an  affidavit 
establishing :  that  the  defendant  is  personally  indebted  to 
him  in  a  sum  exceeding  five  dollars,  that  the  defendant 
absconds  or  is  about  immediately  to  leave  the  province,  or 
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is  secreting  his  property,  with  the  intent  to  defraud  his 
creditors  and  the  plaintiff  in  particular  ;  or  that  the  defen- 
dant is  a  trader ;  that  he  is  notoriously  imolvent ;  that  he 
has  refused  to  arrange  with  his  creditors  or  to  make  an 
assignment  of  his  property  to  them  or  for  their  benefit^  and 
that  he  still  carries  on  his  business ;  and  in  either  case,  that 
the  deponent  verily  believes  that  without  the  benefit  of  the 
attachment  the  plaintiff  will  lose  his  debt  or  sustain  damage. 
C.  S.  L.  C.  c.  88,  ss.  46-7, 58  &  176 ;  Poth.  180-1 ;  C.  P.  L.  240. 

86  Vict.  c.  6,  (Que.) : 

18.  Article  884  is  hereby  amended  by  inserting  therein,  immediately 
after  the  word  *'  secreting,"  the  words  "  or  is  abont  to  secrete,**  and  by 
snbstitnting  in  place  of  the  words  "creditors  and  the  plaintiff,"  the  words 
"  creditors  or  the  plaintiff.*' 

48  Vict.  0.  22,  8.  18. 

Artide  834  is  amended  by  strildng  out  the  words,  "is  notorionaly 
insolvent ;  that  he  has  refused  to  arrange  with  his  creditors,  or  to  make 
an  assignment  to  them  or  for  their  benefit,  and  that  he  still  carries  on  his 
business;"  and  by  substituting  therefore  the  words,  "has  ceased  his 
payments  and  has  refused  to  make  an  assignment  of  his  property  for  the 
benefit  of  his  creditjors." 

1.  The  dernier  ^uipeur  is  entitled  to  a  writ  of  attachment  before 
judgment  for  the  amount  of  his  claim  on  the  vessel  subject  to  it,  even 
when  several  months  have  elapsed  since  the  debt  was  incurred,  and  the 
proprietor  has  been  in  possession  of  his  vessel.  Qirard  v.  St,  Louis,  6  B. 
L. 46,  O.  0. 1874. 

2.  Where  the  affidavit  for  an  attachment  before  judgment  stated  that 
the  sum  of  money  due  was  for  the  price  of  inunoveable  property  which 
the  plaintiff  promised  to  sell  and  the  defendant  promised  to  purchase— 
Held,  to  be  sufficient.    Shaw  v.  McConnell,  4  L.  G.  B.  49,  S.  C.  1854. 

3.  The  omission  to  state  in  the  affidavit  that  the  defendant  is  personally 
indebted  to  the  plaintiffs  and  to  state  also  the  cause  of  debt,  and  that 
the  defendant  hath  or  had  an  intent  to  defraud  his  creditors  and  the 
plaintiff  in  particular,  is  fatal,  and  the  attachment  by  garnishment  in 
such  case  will  be  quashed  on  motion.  Lynch  v.  Elliee  et  aZ.,  12  L.  C.  J. 
209,  S.  C.  B.  1867. 

4.  An  affidavit  in  an  action  for  money  paid  out  and  expended,  and  lent 
and  advanced  by  the  plaintiff  to  the  defendant,  and  at  his  request,  is  bad 
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for  not  distinctly  stating  that  the  money  "paid,  laid  ont  or  expended'* 
was  so  paid,  etc.,  to  the  use  of  the  defendant  and  at  his  request.  Maguire 
Y.  Link,  16  L.  G.  B.  872,  8.  G.  1866. 

5.  And  where  such  affidavit  embraces  several  causes  of  action  and  one 
of  them  is  defectively  stated,  it  vitiates  the  whole  affidavit.    Ibid, 

6.  Although  the  debtor  whose  liability  is  secured  hypotheoarily,  is 
liable  to  taitii  orrH  and  even  capias,  yet  in  such  case  the  court  will  require 
very  dear-evidence  of  fraud  to  justify  the  issuing  of  a  writ,  all  the  pre- 
sumptions being  against  the  existence  of  fraud.  Leaving  Ganada  with 
unsatisfied  and  unsecured  debts  is  not  of  itself  conclusive  proof  of  fraud. 
LaQOiC^  y.AyoUe,  6  Q.  L.  B.  88,  Q.  B.  1680 ;  5  Q.  L.  B.  240,  B.  0.  B.  1879. 

7.  The  immoveables  of  the  debtor  may  not  be  seized  under  a  writ  of 
attachment  before  judgment.  Corbeil  et  al,  v.  Charbonneau  db  Martineau, 
et  a/.,  12  B.  L.  816,  4  L.  N.  277,  S.  C.  B.  1881.  Bee  8  L.  N.  881,  4  L.  N. 
60. 

8.  An  attachment  before  judgment  was  founded  upon  an  affidavit  set- 
ting forth  that  the  defendant  was  indebted  to  the  plaintiff  in  a  sum  of 
money  mentioned  therein  "  for  the  price  and  value  of  goods,  wares  and 
merchandise,  by  the  said  plaintiff  then  and  there  sold  and  delivered  as 
will  appear  by  the  account  thereof  to  be  filed  in  this  cause" — Heldy  on  a 
motion  to  quash,  that  the  affidavit  must  state  the  cause  of  indebtedness 
with  sufficient  accuracy  to  enable  the  court  to  judge  whether  the  defend- 
ant is  indebted  to  the  plaintiff  or  not,  and  if  any  fact  material  to  such 
judgment  be  omitted,  its  absence  will  not  be  cured  by  the  assertion  by  the 
creditor  of  the  indebtedness  of  the  debtor.  Beaufitldk  et  al.  v.  Wheeler,  5 
L.  C.  J.  44,  B.  G.  1860. 

9.  Where  an  affidavit  for  an  attachment  before  judgment,  founded  on 
a  claim  for  work  done,  omitted  to  allege  that  the  work  was.  done  at  the  re- 
quest of  the  defendant,  but  alleged  an  acknowledgment  of  the  debt  in  the 
shape  of  a  promissory  note — Held,  to  be  sufficient.  McNamara  v.  Meagher, 
5  L.  C.  J.  49,  S.  C.  1861. 

10.  On  a  contestation  arising  out  of  the  seizure  of  a  quantity  of  timber 
— Held,  that  raftsmen  have  no  privilege  or  right  of  retention  as  to  the 
raft  upon  the  timber  of  which  they  have  been  employed.  Duguayv. 
FleurarU  dt  Bennett  et  al,  1  Q.  L.  B.  87,  8.  G.  1872. 

11.  Where  a  creditor  was  notified  by  his  debtor  that  she  was  about  to 
leaye  the  Province  for  a  short  time,  and  the  creditor  consented  thereto, 
but  just  as  she  was  on  the  point  of  departure  placed  an  attachment  before 
judgment  on  her  effects  at  the  railway  station — Held,  that  the  attachment 
would  not  lie  as  there  was  no  intention  to  defraud.  Riopel  v.  Arpin,  4  B. 
L.  270,  C.  C,  1872. 
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12.  An  affidavit  for  an  arvH  wimple  most  state  the  fact  "  that  tiiie  de- 
fendant is  about  to  seorete  his  effects"  absolutely,  or  "  that  the  plaintiff 
is  informed  and  hath  good  reason  to  believe  that  the  plaintiff  is  about  to 
secrete  his  effects.*'  Lamoureux  v.  Kimmeryt  8  Bev.  de  L^.  307,  K.  B. 
1819. 

13.  An  affidavit  made  before  the  passing  of  Q.  36  Vict.  c.  6,  sec.  18,  to 
the  effect  merely  that  the  defendant  is  immediately  about  to  seorete  his 
property  is  insufficient.   QriffUh  v.  McGovem,  16  L.  C.  J.  836,  8.  C.  B.  1872. 

14.  An  affidavit  affirming,  after  setting  out  the  indebtedness  of  the  de- 
fendant, "  that  the  deponent  is  credibly  informed,  hath  every  reason  to 
believe  and  doth  verily  and  in  his  conscience  believe  that  the  defendant 
is  secreting,"  Ao.,  with  the  grounds  of  belief,  is  sufficient  to  obtain  a 
warrant  of  attachment  before  judgment.  Clement  v.  Moore,  13  L.  C.  J. 
163,  S.  C.  1869. 

15.  Nor  is  the  omission  of  the  word  '*  verily,"  in  the  conclusion  of  the 
affidavit,  *'  doth  verily  believe  that,  without  a  warrant  of  attachment,"^, 
fatal.    Ibid. 

16.  And  the  deponent  should  state  specially  his  reasons  for  believing 
that  the  debtor  is  secreting  or  making  away  with  his  goods,  with  the  in- 
tention of  defrauding  his  creditors,  but  need  not  state  from  whom  he 
received  the  information.  Bell  v.  VigneatUt  d  HoulUton,  6  B.  L.  697, 8. 
C.  1874. 

17.  An  attachment  before  judgment  will  be  quashed  and  set  aside  upon 
motion  if  the  affidavit  does  not  aver  that  "  the  defendant  is  secreting  oris 
about  to  secrete  his  estate,  debts  and  effects."  McNeven  v.  McAndrew,  18 
L.  C.  J.  70,  8.  C.  1873. 

18.  The  article  of  the  Code  of  Procedure  which  provides  for  the  issuing 
of  writs  of  attachment  before  judgment,  has  not  in  any  way  altered,  with 
respect  to  the  affidavit  required  for  such  writs,  the  law  as  previously  in 
force,  and  in  such  affidavit  it  is  sufficient  to  state  that  the  defendant  is 
about  to  leave  Lower  Canada,  or  that  he  is  about  to  leave  the  Province 
with  intent  to  defraud  his  creditors,  without  stating  that  he  is  about  to 
leave  the  heretofore  Province  of  Lower  Canada  with  such  intent.  BeauHeu 
V.  Linklater,  17  L.  C.  B.  406,  C.  C.  1867. 

19.  The  deponent  must  follow  the  words  of  the  statute  and  swear  "  that 
he  is  credibly  informed,  hath  every  reason  to  believe  and  doth  verily  and 
in  his  conscience  believe  that  the  defendant  is  secreting  his  estate,  and 
that  without  the  benefit  of  a  writ  of  eaieie  arrH  he  will  lose  his  debt,  Ac.*' 
Boudrot  V.  Locke  et  al.,  13  L.  C.  B.,  469  C.  C. ;  Jolnn  v.  Sfmmont,  14  L.  C. 
B.  14,  C.  C.  1863. 
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90.  If  the  deponent  sweara  *'  that  he  is  credibly  informed  and  verily  in 
hifl  conscience  beUevee  that  the  defendant  is  immediately  about  to  secrete 
his  estate,  and  that  without  the  benefit  of  a  writ  of  attachment  he  may 
lose  his  debt  or  sustain  damage,"  it  is  sufficient.  Shaw  y.  MeConneUf  4 
L.  C.  B.  49.  8.  G.  1864. 

21.  An  affidavit  for  a  writ  of  attachment  before  judgment  in  which  it 
is  alleged  "  that  the  deponent  is  credibly  informed,  has  every  reason  to 
believe  and  doth  verily  in  his  conscience  believe,  that  the  defendant  has 
secreted  and  is  about  to  secrete  his  estate,  debts  and  effects  with  intent, 
4fto.,"  is  sufficient.    Laing  et  al,  v.  Bre$ler,  5  L.  C.  B.  195,  S.  0. 1865. 

22.  An  affidavit  for  attachment  before  judgment  in  which  it  is  said 
'*  that  the  deponent  is  credibly  informed,  hath  every  reason  to  believe  and 
doth  verily  and  in  his  conscience  believe,  that  the  defendant  is  imme- 
diately about  to  secrete  his  estate,  debts  and  effects  with  intent  to  de- 
fraud," is  sufficient.  WurUle  et  al.  v.  Price,  5  L.  C.  B.  214,  8.  G. ;  Hayes 
V.  Kelly,  6  L.  C.  B.  386,  8.  G. ;  Fitxback  et  al  v.  Chalifaux,  5  L.  C.  B.  886, 
8.  C.  1865. 

23.  The  time  of  the  secreting  and  absconding  shoxdd  appear  by  the 
affidavit.    Weinrobe  v.  Solonum,  7  L.  N.  109,  8.  C.  1884. 

24.  An  affidavit  to  the  effect  that  defendant  is  secreting  or  is  on  the 
point  of  secreting  his  property  is  insufficient.  Qarmon  v.  Wright,  5  L.  N. 
404,  8.  C.  1882.    PlamU  v.  Carrier,  6  Q.  L.  B.  860,  8.  C.  1879. 

26.  An  affidavit  is  insufficient  which  charges  an  intent  to  defraud  the 
defendant's  creditors  or  the  plaintiff.  Vineberg  v.  Harromtch,  12  B.  L. 
648,  8.  C.  1884. 

Contra  :  Areaiid  v.  Flanagan,  7  Q.  L.  B.  266,  C.  C.  1880. 

26.  Held,  that  where  the  affidavit  for  such  attachment  concluded  with 
the  averment  in  the  disjunctive  that  '*the  plaintiff  without  the  benefit  of 
a  writ  of  attachment  would  lose  his  debt  or  sustain  damage,"  it  was  not  bad 
for  uncertainty.    Milne  v.  Ron  et  al.,  4  L.  C.  J.  8,  8.  C. 

27.  Where  the  words  **  is  credibly  informed  "  and  "  in  his  conscience  " 
were  omitted,  the  affidavit  was  held  to  be  insufficient.  Baile  v.  NeUon  et 
oL,  6  L.  C.  B.  216,  8.  C.  1865. 

28.  Where  the  words  "hath  every  reason"  and  "in  his  conscience"  were 
omitted,  the  affidavit  was  held  to  be  insufficient.  Magtdre  v.  Harvey,  6 
L.  C.  B.  261,  8.  C.  1866. 

29.  Where  the  affidavit  alleged  that  "without  the  benefit  of  a  writ,  etc., 
the  plaintiffs  may  lose  their  debt  and  sustain  damage,"  it  was,  on  motion 
of  defendant,  declared  bad  and  set  aside  for  want  of  certainty*  Sobertion 
et  al.  ▼.  AUweU  db  MeDougall,  7  L.  C.  J.  48,  8.  C.  1862. 
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30.  Held,  also,  that  the  writ  issned  on  saoh  affidaTit,  must  be  quashed 
on  motion.    Ibid. 

31.  The  omission  of  the  words  "will  lose  his  debt"  does  not  yitiate  the 
affidavit,  or  entitle  the  defendant  to  have  the  writ  quashed.  Godin  ▼. 
MeCanmll,  13  L.  C.  B.  466,  C.  C.  1863. 

32.  The  words  '*  may  be  deprived  of  his  remedy  and  may  lose  his  debt 
and  sustain  damage  '*  are  insuffioient  to  justify  the  issuing  of  a  writ  of 
attachment  before  judgment.  Ferres  v.  RiUherford  et  al,  db  The  Montreal 
and  Chan^lain  Railway  Company,  9  L.  C.  J.  102,  B.  C.  1864. 

33.  On  a  motion  to  quash  a  writ  of  attachment  on  the  ground  that  the 
allegation  in  the  affidavit  was  "  that  without  the  benefit  of  such  a  writ 
the  plaintiffs  may  lose  their  said  debt'* — Held,  that  the  use  of  the  word 
will  was  unnecessary,  and  that  the  affidavit  as  it  stood  was  sufficient. 
Sharpies  et  al.  v.  Ba$a,  17  L.  C.  R.  89,  B.  C.  1867. 

84.  An  affidavit  for  attachment  before  judgment  in  which  the  word 
"  celer"  instead  of  the  word  "  reeeler"  was  used  and  the  latter  word  erased 
in  the  body  of  the  affidavit  and  the  former  put  in  the  margin,  without 
reference  thereto  in  the  jurat,  was  held  to  be  good.  Bowroiea  v.  Haws, 
8  L.  C.  B.  136,  B.  C.  1868. 

36.  The  omission  to  state  in  the  affidavit  that  the  defendant  **  is  secret- 
ing his  property,  or  (in  the  case  of  a  trader  alleged  to  be  insolvent), 
"  that  he  still  carries  on  his  business"  is  fatal.  Osbom  et  al.  v.  Nitseh  dt 
Nitsch,  21  L.  C.  J.  262,  1  Legal  News,  213,  8.  C. 

36.  The  court  will  not  quash  a  writ  of  attachment  because  in  the  jurat 
of  the  affidavit  upon  which  it  issues,  subscribed  by  the  prothonotary  of 
the  court  (the  office,  being  held  by  two  •  persons),  the  oath  is  stated  to 
have  been  taken  before  me ;"  nor  will  the  affidavit  be  held  bad  by  reason 
of  erasures  not  mentioned  in  the  jurat  of  immaterial  words,  or  words 
without  which  the  affidavit  is  otherwise  complete.  The  City  Bank  v. 
Hunter  d  Maitland,  2  Bev.  de  L^.  170,  Q,  B.  1847. 

37.  Held,  confirming  judgment  of  court  below,  that  the  omission  of  the 
words  **  before  us"  in  an  affidavit  for  an  attachment  against  goods,  sworn 
to  before  the  prothonotaries  of  Montreal,  is  a  fatal  irregularity,  and  a 
writ  of  attachment  before  judgment  issued  upon  such  affidavit  will  be 
quashed  on  motion.  Heugh  et  al.  db  Ross  et  al,,  13  L.  C.  B.  82,  B.  C.  A  8 
L.  C.  J.  96.  Q.  B.  1864. 

38.  No  attachment  for  debt  can  be  obtained  before  judgment  without 
an  affidavit,  except  in  cases  of  taisie  gagerie  of  the  dernier  iquipewr.  Tiffawy 
V.  Derling,  3  Bev.  de  L6g.  304,  K.  B.  1810 ;  LtibeavU  v.  Robertson,  8  L.  C. 
J.  334.  C.  C.  1864. 
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39.  Whether  the  person  doing  the  last  zepairfl  to  a  ship  be  the  dernier 
iquipewr  or  not,  he  cannot  obtain  process  of  attachment  before  judgment, 
without  affidavit.    PUmte  v.  Clark,  17  L.  C.  B.  75,  C.  C.  1866. 

40.  An  attachment  before  judgment  will  not  lie  against  a  tenant  without 
an  affidavit  charging  him  in  the  usual  form  with  intent  to  defraud. 
BJianger  v.  McCarthy  A  The  Imperial  Insurance  Co^  18  L.  C.  J.  188, 8.  C. 
1874. 

41.  An  affidavit  for  a  writ  of  attachment  before  judgment  gwom  before 
a  oommiBsioner  of  the  Superior  Court  is  irregular.  Fleming  v.  Fleming, 
6  L.  C.  B.  478,  S.  C.  1854. 

42.  Where  a  writ  of  attachment  before  judgment  was  issued  upon  an 
affidavit  sworn  before  the  deputy  prothonotary,  but  which  purported  to 
be  sworn  before  a  commissioner  of  the  Superior  Court — Held,  to  be  null, 
and  that  the  deputy  prothonotary  would  not  be  permitted  to  correct  the 
error,  inasmuch  as  such  act  having  a  retroactive  effect  might  prejudice  the 
interests  of  the  defendant.  Qagnon  v.  Btnueeau,  6  L.  C.  B.  461,  S.  C.  1855. 

43.  The  affidavit  when  founded  on  a  note  not  yet  due,  must  allege,  be- 
side the  ordinary  allegations,  the  insolvency  of  the  debtor.  Trempe  v. 
Vidal,  5  B.  L.  539,  G.  C.  1874. 

44.  Where  the  affidavit  for  an  attachment  before  judgment  was  at- 
tacked by  exception  to  the  form  on  the  ground  that  the  allegations  of  the 
affidavit  were  false,  and  the  plaintiffs  demurred  on  the  ground  that 
the  allegations  of  the  affidavit  could  not  be  put  in  issue  by  an  exception 
to  the  form,  the  exception  was  maintained  and  the  demurrer  dismissed. 
Letlie  et  al,  v.  The  MoUatCi  Bank,  8  L.  C.  J.  1,  A  12  L.  C.  B.  265,  Q.  B. 
1861. 

45.  Where  the  affidavit  set  up  that  "  the  defendant  was  concealing  his 
property  with  intent  to  defraud  his  creditors,  etc.,"  and  the  defendant 
contested  the  truth  of  the  affidavit  by  exception  to  the  form — Hetd,  that 
the  exception  was  properly  brought  and,  being  proved,  was  maintained 
with  costs.  Biroleau  v.  Lebet,  6  L.  C.  J.  168,  C.  C.  1862,  Chapman  v. 
Nimmo,  8  L.  C.  J.  42,  A  14  L.  C.  B.  108,  S.  C.  1868. 

46.  No  reasons  for  quashing  a  writ  of  attachment  before  judgment 
other  than  those  set  forth  in  the  motion  can  be  taken  into  consideration 
by  the  court.    Oodin  v.  McConneU,  13  L.  C.  B.  465,  C.  C.  1863. 

47.  The  facts  set  forth  in  the  affidavit  and  sworn  to  there  cannot  be 
traversed  by  exception  to  the  form.  Anelin  v.  Kemp,  15  L.  C.  B.  191,  C. 
0»  1864. 
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48.  The  affidavit  for  a  writ  of  attachment  before  judgment  and  the  writ 
itself  may  be  attacked  by  exception  to  the  form.  Oiroux  v.  Qareau^  14  L. 
G.  B.  447,  <ft  8  L.  G.  J.  164,  S.  G.  1864. 

49.  On  appeal  from  a  judgment  dismiBsing  a  contestation  of  an  attach- 
ment before  judgment — Held,  confirming  court  below,  that  the  affidavit 
on  which  the  attachment  issued  was  proof  sufficient  of  fraud  or  fraudulent 
intent  or  concealment  on  the  part  of  the  debtor,  and  that  the  plaintiff 
was  not  bound  to  make  any  further  proof  of  such  allegation  in  order  to 
obtain  judgif  ent  against  the  defendant,  and  that,  notwithstanding  that 
part  of  the  claim  on  which  the  attachment  issued  was  not  yet  due  or 
exigible  at  the  time  of  the  action.  Prifantaine  v.  Prho$t  6t  at.,  1  L.  C.  J. 
104,  Q.  B.  1857. 

See  cases  under  819  ante. 

50.  An  attachment  before  judgment  cannot  be  justified  by  facts  subse- 
quent to  the  seizure.  Demaiwimewoe  v.  Larue  ds  Lckbranchet  8  L.  N.  28,  S.  C. 
1885. 

51.  An  affidavit  such  as  is  required  for  an  attachment  before  judgment, 
is  hot  necessary  for  a  saiaie  arrH  contervatoire,  which  is  a  common  law 
process,  and  cannot  be  attacked  by  petition  to  quash.  Burnett  v.  Poswry, 
et  aZ.,  7  L.  N.  110,  S.  C.  1884. 

52.  The  process  of  attachment  before  judgment  cannot  be  made  use  of 
as  a  means  of  compelling  dilatory  debtors  to  pay  doubtful  debts,  it  bong 
allowed  by  law  only  against  debtors  guilty  of  fraud.  Powell  v.  PatUrton, 
4  Q.  L.  B.  192,  S.  G.  1878.    Perry  v.  PeU,  2  L.  N.  404,  S.  G.  1879.     . 

53.  A  prothonotary  is  not  liable  for  the  damages  caused  by  the  illegal 
issue  of  a  Writ  of  Attachment  before  judgment,  unless  he  acted  in  bad 
faith  or  without  reasonable  and  probable  cause.  McLerinan  et  al.  v.  ffuftert 
etal.,  22  L.  G.  J.  294,  23  L.  G.  J.  273,  Q.  B.  1874. 

54.  The  form  of  affidavit  in  Oagnon  et  aU  v.  Hall,  8  L.  N.  71,  G.  C.  1884, 
was  approved. 

55.  A  Boitie  comervatoire  being  attacked  by  exception  to  the  form,  the 
latter  was  dismissed.  Motion  for  leave  to  appeal  was  refused,  because  a 
more  expeditious  mode  of  meeting  the  seizure  existed,  and  nothing  bat 
delay  would  result.    Lebel  v.  Paeaud,  2  L.  N.  202,  Q.  B.  1879. 

And  see  art.  798,  supra. 

885*  [If  the  claim  is  founded  on  tinliqnidated  damages, 
the  writ  of  attachment  cannot  issue  without  the  order 
of  a  judge,  after  examining  into  the  sufficiency  of  the  affi- 
davits, which,  moreover,  must  state  the  nature  and  amount 
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of  the  damages  claimed  and  the  facts  which  gave  rise  to 
Ihem,  and  the  jadge  may,  in  his  discretion,  either  grant  or 
refuse  the  writ,  and  fix  the  amount  of  the  bail  npon  giving 
idiieh  the  property  may  be  released.]     Ai;^.  801  ante. 

HS9.  Simple  attachment  is  effected  by  means  of  a  writ 
addressed,  when  in  the  Superior  Court,  to  the  sheriff  of  the 
district  in  which  it  is  to  be  executed,  or,  when  in  any  other 
court,  to  any  bailiff,  requiring  such  sheriff  or  bailiff  to  seize 
the  moveables  and  effects  of  the  defendant,  and  to  sum- 
mon him  to  appear  on  a  day  fixed  at  the  office  of  the  pro- 
thonotary  or  clerk,  to  answer  the  demand  and  show  cause 
why  the  attachment  should  not  be  declared  valid.  G.  S.  L. 
C.  c.  88,  s.  6. 

Vide  88  Yict.  c.  17,  s.  1  (Que.)  ante  under  art.  48. 

The  formalitieB  of  a  writ  of  attaohxnent,  like  those  of  a  writ  of  execa- 
tion,  are  de  rifpuwr^  and  must  be  strictly  obsetred  on  pain  of  nullity. 
Btouard  v.  Twrgeon^  6  B.  L.  123,  S.  G.  1878. 

8S7«  The  amount  of  the  plaintiff's  claim  must  be  en- 
dorsed upon  the  writ,  or  the  sum  for  which  security  may  be 
given.    10-11  Geo.  IV.,  c.  26 ;  G.  S.  L.  C.  c.  88,  s.  62. 

888*  The  writ  is  issued  by  the  prothonotary,  or  by  the 
d^k  of  thp  Circuit  Court,  as  the  case  may  be,  upon  a  written 
requisition  from  the  plaintiff. 

It  may  be  either  in  the  French  or  English  language. 

It  is  tested  in  the  same  manner  as  writs  of  summons.  C. 
S.  L.  C.  c.  88,  s.  1. 

889«  The  writ  may  also  be  issued  for  the  Superior  Court, 
according  to  the  amount  claimed,  by  any  clerk  of  the  Cir- 
cuit Court,  who,  in  such  case,  may  likewise  receive  the 
necessary  affidavit.    Ihid.  s.  6,  §  4. 

840*  The  provisions  contained  in  Articles  810  and  811 
concerning  writs  of  capias,  apply  likewise  to  simple  attach- 
ment. 

82  F.  G.  0.  p. 
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841«  The  seizure  of  the  goods  of  the  defendant  is  effected 
in  the  same  manner  as  upon  the  execution  of  a' judgment. 

Pothier,  Proc.  180-1. 

The  sheriff  or  bailiff  may  make  the  seizure  in  another 

district  if  the  debtor  has  conveyed  his  property  there  or  has 

mthdrawn  there  himself. 

843*  A  warrant  of  attachment  may  also  be  issued,  in 
the  case  of  Article  884,  by  any  commissioner  of  the  Superior 
Court,  addressed  to  the  sheriff  of  the  district  where  the  war- 
rant is  to  be  executed,  or  to  the  bailiff  or  peace  officer 
nearest  to  his  residence,  commanding  hun  to  seize  and 
detain  the  effects  of  the  debtor.    C.  8.  L.  C.  c.  88,  s.  63. 

S48*  This  warrant  of  attachment  is  in  the  name  of  the 
commissioner  who  issues  it ;  it  orders  the  moveables  and 
effects  of  the  defendant  to  be  attached,  with  the  ordinary 
formalities  of  seizures,  and  that  they  be  kept  and  detained 
for  the  period  of  twelve  days  from  the  seizure,  and  no 
longer,  unless  before  the  expiration  of  such  twelve  days  a 
writ  of  attachment,  pursuant  to  the  above  provisions,  issues 
from  the  proper  court.    Ibid,  s.  64  &  Form  D. 


FoBM  No.  45« 

In  connection  with  articles  842,  848. 

Affidavit  to  obtain  Warranto/  Attachment. 

A.  B.,  of  being  duly  sworn,  doth  depose 

and  say  that  G.  D.,  of  is  indebted  to 

of  in  a  sum  exceeding  forty*  dollars,  to  wit :  in 

the  sum  of 


•Five?    Soo  French  Version. 
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That  this  deponent  is  credibly  informed  and  hath  every 

reason  to  believe,  and  doth  verily  and  in  his  conscience 

believe,  that  the  said  now  about  immediately 

to  secrete  estate,  debt  and  effects  and  do 

abscond  and  do  intend  suddenly  to  depart  from 

Lower  Canada,  with  an  intent  to  defraud  the  said 
and  creditors. 

This  deponent  further  saith,  that  he  doth  verily  believe, 
that  without  the  benefit  of  a  warrant  of  attachment 
against  the  said  the  said  will  lose  his 

debt  and  sustain  damage,  and  hath 

Sworn  before  me,  at  this 

1.  Form  number  45  of  the  Code  of  Prooednre  is  snfficient  to  meet  the 
TeqnirementB  of  art.  884  of  said  Code.  Dallimore  db  Brooke  et  al,  y.  Brooke, 
6  B.  L.  657,  Q.  B.  1874 ;  L'Heureux  v.  MarHneaa,  6  Q.  L.  B.  275,  S.  C. 
1880. 


FOBM  No.  46« 

In  connection  with  article  848. 
Warrant  of  Attachment. 

A.  B.,  Esquire,  Commissioner  of  the  Superior  Court  in 
the  district  of 

To  greeting  :— 

I  command  you,  at  the  instance  of  ,  to 

attach  of  and  belonging  to  ,  if  the  same 

shall  be  found  in  the  ,  to  the  value  of  and 

the  said  keep  and  detain  in  your  charge 

and  custody  for  the  period  of  twelve  days,  from  the  date 
hereof,  and  no  longer,  unless  before  the  expiration  of  twelve 
days,  the  said  shall  be  seized  by  writ  of  attach- 

ment issuing  from  the  Superior  or  Circuit  Court  {as  the  caee 
may  be)  at  at  the  suit  of  the  said 

Given  under  my  hand  and  seal,  at  this         day 

of  in  the  year  of  the  reign  of  Her  Majesty. 
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844*  The  effects  bo  seized  cannot  be  detained  for  a 
longer  period  than  twelve  days  under  snob  warrant  of  a 
commissioner.    Ibid. 

94S*  Tbe  commissioner  who  granted  sucb  warrant 
must,  witbout  delay,  transmit  a  duplicate  tbereof,  together 
witb  tbe  original  affidavit  upon  wbicb  tbe  warrant  was 
granted  and  a  certificate  of  his  proceedings,  to  tbe  pro- 
thonotary,  or  clerk  of  tbe  Circuit  Court,  who  must  file  and 
keep  the  same  as  part  of  tbe  record  in  tbe  case.    Ibid.  s.  55. 

940«  When  in  tbe  Superior  Coiurt  tbe  writ  or  tbe  war- 
rant is  addressed  to  a  bailiff  or  any  other  officer  than  tbe 
sheriff,  such  bailiff  or  other  officer  is  bound  to  make  a 
return  of  his  proceedings  to  tbe  sheriff,  and  to  deliver  to 
him  tbe  effects  seized,  in  order  that  they  may  be  disposed 
ot  by  the  court  according  to  law.    Ibid.  s.  6,  §  2. 

847*  The  sheriff  or  bailiff  may  also  demand  in  advance 
from  tbe  party  suing  out  the  writ  or  bis  attorney  ad  litem^ 
such  sum  as  may  be  deemed  sufficient  by  the  judge  or  tbe 
prothonotary  of.  the  Superior  Court  from  which  tbe  writ 
issued,  for  the  safe-keeping  of  tbe  effects  seized.  Ibid.  s.  49. 

848«  Tbe  sheriff  or  bailiff  may  renew  such  demand  as 
often  as  tbe  sum  so  advanced  is  expended,  by  presenting  a 
petition,  of  which  notice  has  been  given  to  the  party  seizing 
or  his  attorney  ad  litem ;  and  if  the  amount  fixed  by  the 
judge  or  prothonotary  is  not  paid  within  twenty- four  hours, 
tbe  seizure  is  discharged,  and  the  sheriff  or  bailiff  is  exon- 
erated from  any  liability  whatever.    Ibid.  s.  49,  §  2. 

849*  The  writ  of  attachment  must  be  returned  witb  an 
inventory  of  tbe  seizure,  and  a  certificate  of  service  both  of 
the  writ  and  of  the  declaration,  in  the  same  manner  as 
upon  a  writ  of  capias. 

850.  A  copy  of  the  writ  of  attacbiuent  must  be  left  with 
the  defendant,  as  well  as  a  duplicate  of  tbe  inventor;  of  the 
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seizure,  as  soon  as  it  ^s  completed.  As  regards  the  declara- 
tion, it  may  either  be  served  at  the  same  time  as  the  writ, 
or  within  the  [three  days  which  follow  the  seizure,]  by  leav- 
ing a  copy  thereof  either  with  the  defendant  or  at  the  pro- 
thonotary*s  or  clerk's  ofl&ce.     Ibid.  s.  57. 

1.  Where  the  defendant  agreed  to  pay  a  debt  due  by  him  to  the  plain- 
tififs  in  four  instahnents,  and  to  give  security,  on  condition  that  he  should 
be  allowed  to  cut  timber  on  certain  timber  limits  of  the  plaintiffs,  and 
having  subsequently  out  the  timber  transferred  it  to  another  firm  which 
had  made  advances  to  him — Held,  on  an  attachment  before  judgment  of 
the  timber  as  being  still  in  the  possession  of  the  defendant,  that  the  right 
to  sue  for  the  whole  of  the  debt,  for  the  first  instalments  of  which  two 
notes  had  been  taken  by  plaintiffs,  could  not  be  based  on  the  alleged 
fraud  of  the  defendant  in  transferring  the  timber  to  another,  unless  such 
fraud  were  alleged  in  the  declaration,  the  allegations  of  fraud  in  the 
affidavit  being  alone  insuf^cient.  Gibson  et  al.  v.  Mofat  db  Young^  2  L.  C. 
L.  J.  60,  Q.  B.  1866. 

2.  The  payees  of  a  promissory  note  declared  on  it  as  payable  to  their 
order  and  in  an  affidavit  for  attachment,  alleged  it  to  be  payable  to  them- 
selves. On  motion  by  the  defendant  to  quash  the  writ  of  attachment — 
Held,  that  this  was  not  a  material  variance  so  as  to  destroy  the  action. 
Sharpley  et  al.  v.  Ro»a,  17  L.  C.  B.  d9,  S.  C.  1863. 

3.  And  in  an  attachment  by  revendication  the  omission  to  leave  with 
the  defendant  a  copy  of  the  proch  verbal  of  seizure  is  not  fatal,  inasmuch 
as  the  Ordinance  of  1667  only  requires  that  formality  in  cases  of  seizure 
in  execution.    Moison  v.  Jorgensen,  13  L.  C.  B.  399,  S.  C.  1863. 

See  art.  804  ante. 

4.  The  usual  delay  between  the  service  of  a  declaration  and  the  return 
of  an  action  need  not  be  allowed  between  the  service  of  the  declaration  at 
the  prothonotary's  office  and  return  of  writ  in  cases  of  attachment  under 
C.  S.  L.  C.  cap.  83,  sec.  57.  Brahadi  v.  Bergeron  et  al.,  2  L.  C.  L.  J.  67, 
Q.  B.  1865 ;  see  10  L.  C.  J.  18,  S.  C.  1865. 

5.  In  an  action  commenced  by  saisie  gagerie  the  declaration  must  be 
served  either  by  depositing  a  copy  with  the  clerk  of  the  court  within  the 
eight  days  after  service  of  writ,  or  if  served  by  ordinary  course  must  be 
served  on  defendant  giving  the  usual  delay  before  return.  Ward  v. 
Cousine,  9  L.  C.  J.  28,  8.  C.  1864. 

6.  The  declaration  need  not  be  served  by  the  bailiff,  but  may  be  left  at 
the  prothonotary's  office.  Brahadi  v.  Bergeron  et  al.,  10  L.  C.  J.  117,  Q.  B. 
1866,  C.  8.  L.  C.  cap.  83,  sec.  57  ;  Hearle  v.  Rhind,  22  L.  G.  J.  239, 1  Legal 
News  101,  Q.  B.  1878  ;  Raphael  v.  McD<mald,  10  L.  C.  J.  19.  8.  G.  1865. 
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HSlm  The  effects  seized  must,  m  every  case,  be  placed  in 
the  custody  of  a  responsible  person  offered  by  the  defendant, 
or,  in  default  of  such  offer,  in  the  custody  of  a  responsible 
person  appointed  by  the  sheriff,  bailiff,  or  other  officer 
making  the  seizure,  subject  to  the  provisions  respecting 
guardians  and  depositaries  in  cases  of  execution  against 
moveables. 

Pothier,  Proc.  180. 


1.  In  a  oaae  of  attoohment  before  judgment  the  appointment  of  the 
plaintiff  as  guardian  of  the  effects  seized  wonld  not  vitiate  the  seizure. 
Boudrot  v.  Locke  et  aL,  18  L.  C.  B.  469,  B.  C.  1863.  See  PatoilU  v.  GiiO- 
mette,  1  B.  L.  51. 


852*  If  the  defendant  is  absent  from  Lower  Canada,  or 
conceals  himself  so  as  to  prevent  the  service  of  the  writ  of 
attachment,  the  court,  or  a  judge,  upon  proof  of  the  fact  by 
one  credible  witness,  may  dispense  with  the  service,  and 
order  the  defendant  to  be  summoned  in  the  manner  provi- 
ded in  article  68.    C.  S.  L.  C.  c.  88,  s.  58. 

8S8*  A  defendant  whose  effects  have  been  seized  may 
get  them  restored  to  him  by  the  sheriff  within  the  forty- 
eight  hours  from  the  service  of  the  inventory  of  seizure : 

1.  By  depositing  with  the  sheriff,  bailiff,  or  other  officer 
charged  with  the  writ,  the  amount  endorsed  on  the  writ  and 
costs;  or 

2.  By  giving  the  sheriff,  bailiff,  or  other  officer  charged 
with  the  writ,  who  is  bound  to  accept  them,  good 
and  sufficient  sureties,  who  justify  under  oath  to  the 
amount  endorsed  upon  the  writ  with  interest  and  costs,  that 
he  will  satisfy  the  judgment,  that  may  be  rendered. 

In  default  of  his  doing  so  within  the  specified  delay  the 
effects  remain  under  seizure  to  satisfy  the  judgment,  unless 
the  court  or  a  judge  orders  otherwise. 

Ibid.  s.  62. 
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1.  Under  a  saisie  carrH  before  judgment  the  plaintiff  in  the  interest  of  all 
the  parties  moved  the  oonrt  that  the  sheriff  be  aathorised  to  sell  the  goods 
seised,  on  the  ground  that  they  were  of  a  perishable  nature  and  were  not 
insured,  and  moreover  the  lease  of  the  premises  in  whioh  they  were  stored 
would  expire  before  judgment  could  be  obtained,  and  that  the  goods  would 
then  have  to  be  removed  at  a  loss  and  saorifioe  to  the  creditors — Heldn 
that  under  such  a  seizure,  the  court  had  no  power  to  grant  the  order,  and 
that  it  could  only  be  granted  in  cases  of  attachment  in  revendication, 
where  the  question  was  one  of  property,  but  here  the  goods  virtually 
belonged  to  the  defendant  and,  until  judgment  was  had,  no  such  order 
could  be  given.    LaroeheUe  v.  Pieh^  dt  Pick/,  1  L.  C.  J.  158,  S.  C.  1857. 

8.  The  fact  that  defendant  whose  effects  had  been  attached  before  judg- 
ment, illegally  removed  them  prior  to  the  furnishing  of  the  security  does 
not  affect  the  recourse  of  the  seizing  creditor  against  the  sureties ;  the 
only  effect  of  the  attachment  being  declared  valid  is  to  convert  it  into  a 
seizure  in  execution ;  and  where  defendant  has  obtained  possession  of  the 
goods  upon  giving  security  it  is  not  necessary  that  the  attachment  be 
declared  valid  in  order  to  give  the  creditor  his  recourse  against  his  surety ; 
but  the  latter  would  be  discharged  if  the  attachment  were  quashed. 
Oaiwreau  v.  Quinn,  et  al„  10  Q.  L.  B.  259  ;  S.  C,  Ibid.  264. 8.  C.  B.  1884. 


Simple  attachment  may  be  contested  in  the  same 
manner  as  writs  of  capias. 

1.  Where  one  motion  was  made  to  set  aside  a  judgment  granted  by  the 
prothonotary  in  vacation,  and  another  in  the  same  case  at  the  same  time 
to  quash  the  attachment  on  whioh  judgment  was  granted — Held^  that 
the  second  motion  would  be  received  and  filed,  pending  the  diHbM  upon 
the  first,  so  as  to  be  proceeded  with  as  soon  as  the  first  was  disposed  of. 
BtauJUld  et  al.  v.  Wheeler,  5  L.  C.  J.  44,  S.  C.  1860. 

2.  Ooods  belonging  to  a  third  party  which  have  been  seized  under 
attachment  before  judgment  must  be  reclaimed  by  an  intervention  and 
not  by  an  opposition.    Anderton  v.  WaUh  dt  Ross,  8  B.  L.  445,  8.  C  1871. 

8.  An  irregularity  in  an  affidavit  to  attach  property  cannot  be  taken 
advantage  of  by  an  exception  to  the  form.  Barney  v.  Harris,  8.  B.  52,  K. 
B.  1811. 

4.  An  attachment  before  judgment  may  be  attacked  by  a  dJfense  au 
fondt.    Rodden  v.  Olierdt  Baulne  et  al.,  8  L.  C.  J.  134,  8.  C.  1864. 

5.  A  saisie  arrH  avant  jugement  may  be  contested  by  a  simple  petition 
aftn  d'oppoeition.    Mailloux  v.  SamervilU,  9  L.  C.  J.  80.  C.  C.  1864. 
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6.  An  attaohment  on  a  yesael  before  judgment  may  be  contested  on 
petition  like  a  simple  attachment.  Oirard  et  al.  v.  St.  Louu,  6  B.  Ir.  45, 
C.  C.  1874. 

7.  The  proper  mode  of  contesting  an  attachment  before  judgment  is 
by  a  petition  to  quash.     Quintal  v.  Meuniety  11  K.  L.  554,  8.  C.  1880. 

See  ante,  art.  819  et  seq. 

SECTION   II. 
OF   ATTACHMENT   BY  GARNISHMENT. 

855«  In  all  the  cases  where  a  writ  of  simple  attachment 
may  be  granted  as  hereinabove  explained,  a  creditor  may 
also  attach  any  moveable  property  belonging  to  his  debtor 
which  may  be  in  the  hands  of  third  persons,  and  also  what- 
ever sums  they  may  owe  him,  subject  to  the  restrictions 
mentioned  in  articles  558  and  628.  G.  S.  L.  C.  o.  83,  ss. 
46,  47  ;  C.  P.  C.  568. 

1.  To  obtain  a  writ  of  attachment  en  main  tierce  it. is  not  necessary  in 
the  affidavit  to  name  the  garnishee.  The  City  Bank  v.  Hunter  <Jb  Maitland, 
2  Kev.  de  L*g.  171,  Q.  B.  1847. 

856.  This  attachment  is  effected  by  means  of  a  writ 
commanding  the  attachment  in  the  hands  of  the  garnishees 
of  whatever  sums  of  money,  things  or  effects  they  have  or 
may  have  belonging  or  due  to  the  defendant,  ordering  the 
garnishees  not  to  dispossess  themselves  without  an  order  of 
the  court,  and  to  appear  at  the  office  of  the  prothonotary  or 
clerk  to  make  their  declaration,  and  summoning  the  defen- 
dant to  answer  the  demand  of  the  plaintiff. 

1.  A  plaintiff  in  his  contestation  cannot  aUege  himself  to  be  the  pro- 
prietor of  certain  effects  in  the  possession  of  the  garnishee,  and  ask  that 
the  same  be  sold  to  satisfy  the  amount  of  a  judgment  against  the  defen- 
dant.   Nordheimer  et  al.  v.  Roy  A  Lemelin,  16  L.  C.  K.  298,  G.  C.  1866. 

857*  It  may  be  addressed  either  to  the  sheriff  or  to  a 
bailiff,  when  it  issues  from  the  Superior  Court,  and  in  any 
other  case  to  a  bailiff.    Ibid,  ss.  8, 188. 

See  88  Vict.  c.  17,  s.  1  (Que.)  under  art.  48  supra. 
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It  is  clothed  with  all  the  formalities  required  for 
ordinary  writs  of  summons,  and  is  subject  to  the  provisions 
of  articles  888»  889,  840, 842, 845,  846,  in  so  far  as  they  can 
be  applied. 

8SO*  A  statement  of  the  amount  for  which  the  attach- 
ment is  made  or  authorized  is,  moreover,  endorsed  upon 
the  writ.    C.  P.  C.  659. 

800«  The  provisions  contained  in  articles  614,  615,  616, 
617,  618,  619,  620,  622,  628,  624,  625,  629,  630  and  681, 
are  also  applicable  to  cases  of  attachment  by  garnishment 
before  judgment. 

1.  A  garnishee  in  answer  to  a  writ  of  saisie  arrH  after  judgment  has  no 
right  to  appear  by  attorney,  and  an  appearance  filed  by  attorney  for 
such  garnishee  will  be  rejected  from  the  record  upon  motion.  Forbes  et 
al.  y.  Lewis  dt  The  Globe  Mutual  Life  Insurance  Co,  18  L.  G.  J.  74,  8.  0. 
1874. 

HVt.  If  the  declaration  of  the  garnishee  is  not  contested, 
the  court  or  judge,  in  rendering  judgment  upon  the  princi- 
pal demand,  adjudicates  also  upon  the  attachment  and  the 
declaration  of  the  garnishee.  G.  S.  L.  0.  c.  88,  s.  185 ;  C. 
P.  C.  576. 

1.  On  the  hearing  of  a  contestation  of  the  declaration  of  the  tiers  saisis 
in  an  attachment  by  garnishment  against  three  garnishees — Heldt  that 
as  the  garnishee  must  be  considered  a  party  in  the  cause  and  not  a  wit- 
ness, the  nature  of  the  debt  due  by  several  garnishees  must  determine 
the  nature  and  form  of  the  contestation  of  their  respective  declarations ; 
and  that  a  contestation  by  one  act  of  three  separate  but  similar  declar- 
ations  of  garnishees  who  are  joint  debtors  of  the  defendant  is  good  and 
valid.  Mac/arlane  v.  Delisle  d  Mackenzie  et  al.  v.  Whiteford^  1  L.  G.  J. 
49,  A  7  L.  G.  B.  318,  Q.  B.  1857. 

862*  The  plaintiff  or  the  defendant  may  contest  the 
declaration  of  the  garnishee,  upon  leave  of  the  court  to  that 
effect. 
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Such  contestation  is  served  upon  the  garnishee,  together 
with  a  summons  to  appear  on  a  day  fixed  to  answer  the 
same,  the  ordinary  delays  for  summoning  being  observed. 
4  WUI.  IV.  c.  4,  s.  4 ;  C.  S.  L.  C.  c  83,  s.  186  §  2. 

1.  Where  a  plaintifif  has  been  led  to  contest  a  garnishee's  declaration 
owing  to  its  vagaeness — Held,  that  he  might  disoontinne  the  contesta- 
tions without  being  subjected  to  costs.  BonneU  ▼.  Miller  ei  aL  <t  Woodtt 
1  L.  C.  L.  J.  122,  8.  C.  18^. 

2.  If  a  tieri  $aiH  when  examined  deny  that  he  is  indebted  to  the  de- 
fendant, it  is  conclusive,  if  his  declaration  be  not  contested  and  dis- 
proved.   Robiman  v.  Reiffenstein,  8  Bev.  de  Ug.  847,  K.  B.  1821. 

8.  The  contestation  of  a  garnishee's  declaration  should  be  accompanied 
by  a  notice  to  the  garnishee  in  order  that  he  may  answer  it.  Pearee  v. 
Kelley  db  Maui  el  oZ.,  10  L.  G.  J.  249,  S.  C.  B.  1866. 

4.  The  declaration  of  a  tUn  saisi  is  conclusive  until  contested  and  dis- 
proved.   Smith  V.  Bourne,  8  Bev  de  lAg.  304,  K.  B.  1809. 

6.  The  declaration  of  a  garnishee  cannot  be  contested  after  the  eight 
days  have  expired  without  leave  of  court ;  and  such  leave  may  be  granted 
even  after  the  delays  have  expired  on  payment  of  costs.  Neveu  v.  Rabeau 
dt  Neveu,  4  L.  N.  44,  S.  G.  1881. 

6.  The  plaintiff  loses  his  Aght  to  contest  the  declaration  if  he  fail  to  do 
so  before  the  rendering  of  the  principal  judgment,  or  within  the  eight 
days  following,  unless  the  delay  to  contest  have  been  extended  during 
such  delay.    Richard  v.  Michaud,  8  Q.  L.  B.  244,  6.  G.  B.  1882. 


• 


H^M.  In  other  respects  the  contestation  is  subject  to  the 
rules  of  ordinary  procedure. 

864*  If  the  plaintiff  fails  to  contest  the  declaration  of 
the  garnishee  within  eight  days  after  the  principal  judg- 
ment, be  is  foreclosed  from  doing  so,  unless  the  delay  is  ex- 
tended by  the  court.     98th  Rule  of  P. 

1.  A  contestation  of  the  garnishee's  declaration  can  only  be  had  after 
the  expiration  of  the  delay  fixed  by  law,  or  the  rules  of  practice,  on  suffi- 
cient cause  shewn.  Lynch  v.  McLennan  et  al.  dt  The  Bank  of  Upper  Canada, 
8  L.  G.  J.  114,  8.  G.  1867.  « 
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865*  The  defendant  may  contest  the  attachment  made 
upon  him  or  in  the  hands  of  a  garnishee^  in  the  manner 
provided  for  cases  of  capias.  12  L.  C.  B.  265  &  6  L.  C.  B. 
478 ;  7  L.  C.  J.  48. 

1.  A  defendant  foreclosed  from  pleading  will  be  allowed  to  answer  the 
plaintiff's  contestation  of  the  garnishee's  declaration  if  he  have  an  inter- 
est in  the  matters  raised  by  the  contestation.  Kingston  v.  Torrance  dt 
Torranes  v.  Kingston,  9  L.  G.  J.  20,  8.  C.  1864. 

2.  Where  the  defendant  contested  the  declaration  of  the  garnishee, 
which  acknowledged  a  certain  amount  to  be  due  by  him  to  defendant,  on 
the  groond  that,  at  the  time  the  attachment  was  served,  the  effects  of  the 
garnishee  were  actually  onder  seizure,  in  virtue  of  an  execution  issued  on 
a  judgment — Held,  on  demurrer  by  garnishee,  that  the  contestation  must 
be  dismissed  as  without  interest  in  the  party  raising  it.  Constable  et  aL 
V.  Gilbert  et  al.  dt  Simpstm  et  al.,  4  L.  C.  J.  299,  S  C.  1869. 

3.  A  writ  of  saisie  conservatoire  issued  by  an  unpaid  vendor  and  a  seizure 
thereunder  in  the  hands  of  the  vendee  then  insolvent  under  the  Act  of 
1876  are  illegal ;  and  judgment  obtained  declaring  such  seizure  valid  will 
be  set  aside  on  a  tierce  opposition  by  the  assignee.  Robertson  et  al.  v. 
Smith  et  al.,  23  L.  C.  J.  207,  8.  C.  1879,  9  R.  L.  687. 

4.  Physical  possession  suffices.  Normandeau  v.  Bougie,  3  L.  N.  188,  8. 
C.  1880. 

6.  The  court  may  order  the  writ  to  be  returned  before  the  day  of  return. 
Lynch  v.  KUice,  12  L.  C.  J.  209. 
See  arts.  819  and  854  ante. 


CHAPTEB   THIRD. 

OF  ATTACHMENT   IN   UBYENDICATION. 

S60*  Whoever  has  a  right  to  revendicate  a  moveable 
may  obtain  a  writ  for  the  purpose  of  having  it  attached, 
upon  production  of  an  affidavit  setting  forth  his  right  and 
describing  the  moveable  so  as  to  identify  it. 
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The  right  of  attachment  in  revendication  may  be  exer- 
cised by  the  owner,  the  pledgee,  the  depositary,  the  usq- 
fructuary,  the  institute  in  substitutions  and  the  substitute. 
Poth.  Proc.  182,  Guy  Rep.  Vo,  Revendication,  619,  C.  P-  L. 
269. 

1.  The  legality  of  an  attaohment  ift  revendication  cannot  be  tried  on 
motion  to  quash.    Torrance  et  al,  v.  Thomas,  2  L.  C.  J.  98,  8.  C.  1857. 

2.  Where  an  attachment  in  revendication  of  a  veeael  was  issued  by  the 
lessor  on  affidavit  to  the  effect  that  the  lessee  of  the  vessel  had  incurred 
liabilities  on  her  at  a  United  States  port,  and  that  he  had  become  insol- 
vent, and  that  should  he  run  the  boat  to  Upper  Canada  according  to  her 
trade,  she  would  in  due  course  call  at  such  port  in  the  United  States,  and 
would  in  all  probability  be  seized  there  for  the  payment  of  such  liabilities 
—  lieldt  that  such  affidavit  was  sufficient,  and  the  attachment  was  con- 
firmed.   Itouth  et  al.  v.  MacPherson,  4  L.  C.  J.  45,  8.  1859. 

3.  In  an  attachment  in  revendication — Held,  thas  such  attachment 
could  not  issue  before  judgment  without  affidavit.  Poston  et  al.  v.  Thomp- 
$on,  12  L.  C.  R.  262,  C.  C.  1862. 

4.  In  a  case  of  attachment  in  revendication  by  a  vendor  under  his  pri- 
vilege, an  affidavit  was  not  necessary  to  obtain  a  writ.  Hohertson  et  al.  v. 
Ferguson,  8  L.  C.  R.  239,  S.  C.  1868 

5.  In  a  similar  case — Held,  that  the  affidavit  was  not  de  rigueur.  Sin- 
clair et  al.  V.  Ferguson,  2  L.  C.  J.  101,  S.  C.  1868. 

6.  On  motion  to  quash  a  writ  of  revendication  and  a  seizure  made 
thereunder,  on' the  ground  that  the  allegations  of  the  affidavit  were  insuf- 
ficient— Held,  that  where  the  affidavit  was  manifestly  bad,  the  writ  would 
be  quashed  on  motion,  but  where  the  affidavit  invited  an  issue  on  the  aUe- 
gations,  the  proper  procedure  was  by  exception  to  the  form.  Routh  et  al. 
V.  McPherson,  9  L.  C.  R.  413,  8.  C.  1859. 

7.  Where  the  freighter  and  the  master  of  the  vessel  in  which  the  goods 
were  shipped,  differed  with  regard  to  the  amount  of  goods  (t.«.,  number  of 
barrels  of  flour)  which  had  been  put  on  board,  an  action  was  brought  in 
revendication  of  the  number  claimed — Held,  that  he  could  not  proceed  by 
way  of  revendication  under  such  circumstances.  Qordon  et  al.  v.  Pollock, 
1  L.  G.  R.  813,  Q.  B.  1849. 

8.  A  merchant  shipped  a  quantity  of  barrels  of  flour  on  a  vessel  of 
which  defendant  was  master,  and  defendant  refused  to  deliver  biUs  of 
lading  therefor,  according  to  the  custom  of  trade — Heldt  that  plaintiffs 
were  entitled  to  an  attachment  in  revendication  to  recover  the  goods. 
McCulloch  et  al.  v.  Hatfield,  7  L.  C.  J.  229  &  13  L.  C.  R.  821,  Q.  B.  1863. 
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9.  ▲  l&g^iee  can  mftintain  an  action  in  revendioation  of  his  legacy,  from 
a  tien  d/tentewr,  before  he  has  obtained  a  d/Hvrance  de  Ug$*  Morrin  ▼.  Pel- 
tier, 1  Bev.  de  Ug.  607,  K.  B.  1890. 

10.  A  person  charged  with  felony  cannot  maintain  an  action  in  reven- 
dication  of  bank  notes  supposed  to  have  been  stolen,  and  taken  from  him 
when  he  was  arrested,  nntil  the  charges  preferred  against  him  have  been 
disposed  of.    OarUtU  ▼.  StUherUMd,  1  Bev.  de  L4g.  507,  K.  B.  1821. 

11.  Where  a  waggon  was  held  by  the  waggon-maker  for  repairs,  and  the 
owner  of  it  became  insolvent— Held,  that  the  assignee  of  the  insolvent 
estate  oonld  not  claim  the  waggon  withoat  giving  seonrity  for  the  payment 
of  snoh  repairs.    Stewart  v.  Ledmix,  17  L.  C.  J.  167,  B.  C.  1872. 

12.  Where,  after  the  dissolution  of  a  partnership,  part  of  the  effects 
belonging  to  the  firm  fall  into  the  hands  of  one  of  the  partners,  and  he  is 
abont  to  appropriate  them  to  himself,  the  other  partner  cannot  attach 
them  by  revendioation,  his  proper  remedy  being  by  action  pro  iocio, 
Maguirev.  Brady,  1  Bev.  de  L^g.  867,  Q.  B.  1845. 

18.  An  action  in  revendioation  can  be  maintained  for  the  recovery  of 
title  deeds.    PerreauU  v.  Hauiserman,  1  Bev.  de  L6g.  506  K.  B.  1817. 

14.  In  an  action  in  revendioation  of  an  ox,  it  is  no  jostifloation  to  say 
that  he  was  seised  dommage  fauant  on  the  defendant's  soil  and  no  more. 
BeiUy  v.  Chandler,  1  Bev  de  L^g.  507,  K.  B.  1817. 

15.  Bevendlcation  will  lie  against  a  bailiff,  who,  under  the  authority  of 
a  justice  of  the  peace,  holds  in  his  hands  goods  of  the  plaintiff,  if  the 
cause  of  the  detention  be  a  matter  over  which  the  justice  has  no  jurisdic- 
tion.   Paeaud  v.  Begin,  1  Bev.  de  L^.  507,  K.  B.  1820. 

16.  The  plaintiff  brought  an  action  in  revendioation  of  an  uncertain 
quantity  of  hops  purchased  by  him,  which  were  to  be  paid  at  a  certain 
rate  per  pound  on  delivery,  and  which  the  seller  refused  to  deliver — Held, 
that  he  had  a  right  to  a  taitie  eonservatoire,  but  not  to  an  attachment  in 
revendioation,  as  the  sale  had  never  been  perfected.  Kelly  et  al,  v.  Mer- 
viUe,  1  B.  L.  194,  8.  C.  R.  1R69. 

17.  Where  the  defendant  to  an  attachment  of  things  in  revendication, 
pleaded  that  he  had  no  interest  in  the  articles  in  question,  and  had  never 
claimed  them  or  refused  to  deliver  thorn  to  the  plaintiff,  the  premises  in 
which  they  were  having  been  formerly  occupied  by  the  plaintiff  and 
defendant  as  co-partners,  and  no  proof  was  made  of  a  demand  and  refusal 
to  deliver,  and  the  things  were  delivered  to  plaintiff  by  an  interlocutory 
order  of  the  court — Held,  oonfbrming  the  judgment  of  the  court  below, 
that  the  action  would  be  dismissed  with  costs.  HerU  v.  Date,  11  L.  C.  B. 
290,  Q.  B.  1861. 
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18.  In  an  action  In  revendioation  of  certain  moveablee  alleged  to  have 
been  illegally  detained  by  defendant— /ftftit,  that  an  action  in  revendica- 
tion  would  lie  to  recover  posseesion  of  moveables  illegally  seized.  Langloit 
V.  The  Corporation  of  the  Parish  of  St.  Boch  South,  et  al.,  18  L.  G.  B.  317, 
C.  C.  1863. 

19.  A  holder  of  railway  bonds  has  a  right  by  conservatory  process,  to 
prevent  rolling  stock  which  is  hypothecated  for  the  payment  of  the  bonds, 
from  being  removed  from  the  road.  Wyatt  v.  Seneeal,  1  liegBl  News  98, 
8.  C.  1878. 

20.  The  role  in  petitory  actions  that  a  deed  not  pleaded  cannot  be 
produced  at  enqudte  as  part  of  a  chain  of  titles,  does  not  apply  to  actions 
for  moveables ;  on  the  contrary,  title  need  not  be  alleged  in  such  actions. 
Tourigny  v.  Bouchard,  4  Q.  L.  B.  348,  8.  C.  B.  1878.  Contra :  Poulhiot  v. 
Scott,  8upr4  art.  50. 

21.  Bevendication  will  lie  by  a  judicial  guardian  to  recover  posseesion 
of  property  placed  in  his  charge. 

Cboss,  J.  diss.,  thought  the  action  would  lie  if  the  guardian  had  been  in 
possession.  Moisan  v.  Roche,  4  Q.  L.  B.  47, 1  Legal  News  83,  Q.  B.  1877 ; 
Gilbert  v.  Coindet  et  al,  4  Q.  L.  B.  49 ;  1  Legal  News  42,  Q.  B.  1877. 

22.  But  not  if  the  guardian  had  allowed  a  person  in  good  faith  to 
purchase  the  goods  of  defendant  without  notifying  him  that  they  wece 
under  seizure.    Duperr^  v.  Duvuu,  8  Q.  L.  B.  833,  C.  G.  1882. 

23.  A  holder  of  railway  bonds  constituting  a  privileged  claim  on  the 
moveable  property  of  the  company  may,  for  the  protection  of  his  rights, 
proceed  against  such  property  by  an  attachment  in  revendioation  in  the 
nature  of  a  taitie  conservcUoire.  Wyatt  v.  SMcal  et  aX,,  4  Q.  L.  B.  77,  8. 
C.  1876. 


867*  The  writ  of  attachment  in  revendioation  orders  the 
seizure  of  the  effects  revendicated,  and  that  they  be  placed 
in  the  hands  of  guardians  until  judgment  is  rendered  upon 
the  revendioation. 

[The  name  of  the  person  upon  whose  affidavit  the  writ 
issues  is  mentioned  upon  the  back  of  the  writ] . 

1.  The  guardian  has  no  right  to  retain  the  things  as  security  for  the 
payment  of  his  fees  and  expenses,  the  action  having  been  dismissed  and 
the  judgment  notified  to  him.  PoftUre  v.  Laviolette,  9  L.  G.  B.  860,  8.  C. 
1859  ;  B/dard  v.  LuHgnan,  8  L.  N.  86,  8.  G.  1880. 
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86S.  The  formalities  prescribed  in  articles  809, 886, 888, 
847,  848,  849,  850,  and  851,  are  observed  in  attachments 
in  revendlcation  in  so  far  as  they  can  apply. 

1.  The  omission  to  leave  with  the  defendant  a  copy  of  the  procH  verbal 
of  seizure  in  attachments  in  revendioation  is  not  fatal,  inasmuch  as  the 
Ordinance  of  1667  only  requires  that  formality  in  cases  of  seizure  in 
execution.    Mouan  v.  Jorgeiuon^  IS  L.  G.  B.  399,  8.  C.  1863. 

8tt9«  The  defendant  upon  a  demand  in  revendication 
may  have  the  effects  returned  into  his  possession  upon 
giving  good  and  sufficient  sureties  that  he  will  produce 
them  when  required,  which  he  is  in  such  case  bound  to  do 
in  the  same  manner  as  any  judicial  sequestrator.  Never- 
theless the  court  or  judge  may,  according  to  circumstances, 
grant  possession  of  the  effects  to  the  plaintiff  subject  to  the 
same  conditions.  Guyot  Vo.  Bevendication,  620 ;  Nye  v. 
Bigelow,  Montreal,  80th  May,  1846;  Porter  v.  Ferrier,  17th 
Feb.,  1852;  Knapp  v.  French,  6th  Dec,  1852,  contra. 

1.  No  jurisdiction  is  given  hy  the  Ck>de  of  Civil  Procedure  to  the  Court 
of  Queen's  Bench  or  the  members  thereof,  to  grant  applications 
for  the  delivery  of  goods  siezed  under  a  writ  of  revendication.  Kelly  v. 
Hamltan,  16  L.  C.  J.  140.  Q.  B.  1871. 

2.  On  a  petition  to  obtain  possession  of  certain  things  seized  in  an 
action  in  revendication — Held,  that  a  judge  in  chambers  has  power  during 
term  to  grant  main  lev/e  of  a  seizure,  on  the  affidavit  of  the  parties  and 
the  return  of  the  sheriff.  La  SocUU  de  Corutruction  Canadienne  de  Mon- 
treal V.  LanunUagne,  8  L.  C.  J.  185,  S.  C.  1859. 

8.  A  judge  in  banco  cannot  revise  and  amend  a  judgment  in  chambers 
granting  possession  to  piaintiJGf  of  goods  revendicated  upon  giving  security, 
such  judgment  in  chambers  having  by  law  the  force  of  a  decision  of  the 
court.     The  Canada  Paper  Co.  et  al,  v.  Cary,  4  Q.  L.  B.  215,  8.  C.  1878. 

870.  Before  the  effects  are  delivered  to  the  party  apply- 
ing for  them,  the  other  party  may  require  an  inventory 
thereof  to  be  made,  establishing  the  condition  of  the  effects, 
their  description  and  their  value,  in  order  to  settle  the 
amount  of  the  security  to  be  given ;  and  this  is  done  by  ex- 
perts named  in  the  ordinary  course  of  procedure. 
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871.  If  neither  of  the  parties  applies  for  tbeeffects  seiBed, 
they  remain  in  the  castody  of  the  guardian  appointed ;  or 
else,  at  the  request  of  either  of  the  parties,  the  court  or  the 
judge  may,  if  they  are  of  a  nature  to  produce  fruits,  order 
them  to  be  placed  in  the  hands  of  a  sequestrator. 

1.  On  a  motion  for  a  rale  fUH  to  compel  a  gaardian  to  deliver  the 
effects  Beised  in  Tirtae  of  a  writ  of  iaisie  revendieatUm,  the  guardian, 
before  the  rale  iieaefl,  may  be  permitted  to  make  proof  that  he  has  de- 
livered the  effects,  and  that  the  plaintiff  has  been  re^^alarly  pat  in  poeees* 
sion  of  them.    Janet  v.  Martin,  10  L.  C.  J.  881,  8.  G.  1886. 

879*  If  the  things  seized  are  of  a  perishable  nature  or 

liable  to  deteriorate  during  the  pendency  of  the  suit,  the 

court  or  judge  may  order  them'  to  be  sold  and  the  proceeds 

of  the  sale  to  be  deposited  m  the  office  of  the  prothonotary 
or  clerk.    1  Gouchot,  128,  C.  P.  L.  261. 

1.  On  an  attachment  in  revendication  of  effects  of  a  perishable  natoze 
— Held,  that  daring  the  contestation  the  sheriff  might  be  anthoriaed  to 
sell  them.     WurUle  v.  VerrauU,  8  Rev  de  L4g.  894,  K.  B.  1848. 


CHAPTER   FOURTH. 
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878*  The  owner  or  lessor  may  cause  the  effects  and 
fruits  in  or  upon  the  house,  premises  or  land  leased  and 
subject  to  his  privilege,  to  be  seized  for  the  rent,  farm  dues 
or  other  sums  payable  in  virtue  of  the  lease. 

He  may  likewise  follow  and  seize  in  recaption,  even  for 
amounts  not  yet  payable,  the  moveables  and  effects  which 
were  in  the  house  or  premises  leased,  when  they  have  been 
removed  without  bis  consent ;  but  he  must  do  so  within 
eight  days  after  their  removal. 
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[An  attachment  in  recaption  musl;  be  served  upon  the 
new  lessor,  who  must  also  be  summoned  to  show  cause 
against  its  execution.]  Poth.  Froc.  182,  Laurin  v.  KeUy, 
Montreal,  25th  April,  1849. 

41  Vict.  c.  12  (Que.) : 

1.  Article  873  is  amended,  by  adding  at  the  end  of  the  seoond  paragraph 
thereof  the  foUowing  words :  **  but  shall  be  sabtraoted  from  the  sale,  the 
moveables  and  effects  mentioned  in  article  556.'' 

1.  A  lessor  has  a  right  to  follow  the  effects  of  his  tenant  when  they 
faaye  been  removed  from  the  premises  sabjeot  to  his  privilege,  and  that  as 
weU  for  the  rent  due  as  for  that  to  become  dae  thereafter.  Aylwin  et  aL 
▼.  GiUaran,  4  L.  G.  B.  860,  Q.  B.  1854. 

2.  A  Maisie-gagerie  may  be  had  on  the  lease  of  a  farm.  Hamilton  ▼. 
Ccnstantineau,  8  Bev.  de  L^.  305,  E.  B.  1812. 

8.  Where  a  lessor  had  obtained  judgment  under  an  attachment  for  rent 
i^inst  his  leasee,  and  eight  months  afterwards,  when  the  goods  had  been 
removed  to  the  premises  of  another,  seized  under  a  writ  of  fi.fa» — Held, 
that  the  plaintiff  had  reserved  to  him  a  preferential  claim  to  the  preju- 
dioe  of  the  second  lessor,  although  the  latter  had  not  been  notified  of  the 

fleiziire.    Bormer  v.  Hamilton  dt  Joktwm,  6  L.  0.  B.  42,  S.  C.  1856. 

• 

4.  In  an  action  commenced  by  saine-gagerie  the  declaration  must  be 
served  either  by  depositing  a  copy  with  the  clerk  of  the  court  within  eight 
days  after  the  service  of  the  writ,  or  it  may  be  served  on  defendant,  giving 
the  usual  delay  before  return.     Ward  v.  Cousine,  9  L.  C.  J.  28,  S.  C.  1864. 

6.  As  between  landlord  and  tenant  the  taitie  gagerie  par  droit  de  $uite 
may  be  made  after  eight  days  from  the  removal  of  the  goods  from  the 
leased  premises.  Serrurier  v.  Lagarde  et  al.,  13  L.  C.  J.  252,  C.  G.  1869  ; 
BeoMdry  v.  Itodier,  10  L.  G.  J.  202,  S.  C.  1866 ;  ThoiU^  v.  Bosaine,  7  L.  N. 
287.  G.  G.  1879. 

6  Where  the  lessee  held  under  a  lease  for  two  years,  and  removed  his 
goods  from  the  premises  before  the  term  had  expired — Held,  that  the 
leosor  had  a  right  to  a  writ  of  attachment  par  voie  ordinaire  and  also  par 
droit  de  suite  (although  the  writ  do  not  indicate  the  premises  to  which  they 
have  been  removed),  to  secure  his  rent  for  the  balance  of  the  term.  Rodier 
▼.  Joly,  4  L.  G.  J.  16,  S.  C.  1859. 

7.  The  mit  en  cause,  occupant  of  the  premises,  to  which  a  portion  of  the 
goods  seized  by  recaption  had  been  moved,  filed  an  exception  to  the  form 

88  F.  c.  c.  p. 
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beoanse  he  had  not  been  mentioned  in  the  declaration,  and  was  described 
in  the  writ  by  his  initials  only,  he  having  so  signed  the  proee$-verbal. 
Exception  dismissed.     Wilson  ▼.  Rafter,  2  Legal  News  411,  Q.  B.  1879. 

8.  In  a  seizure  by  recaption  for  rent  to  acome,  the  new  landlord  being 
impleaded,  the  seizure  should  be  declared  binding  until  the  end  of  the 
first  lease  if  defendant  do  not  pay  the  rent  sooner,  or  if  the  lease  be  not 
cancelled  sooner,  and  defendant  should  be  mulcted  in  costs.  Santfofcn 
y.  Boucher  et  al.,  6  Q.  L.  B.  884,  C.  C.  1880. 

9.  An  insolvent  tenant  fraudulently  transferred  his  stock-in-trade  to 
one  of  his  creditors,  whereupon  the  landlord  issued  a  iaisie  arrH  before 
judgment  in  the  hands  of  such  creditor  within  eight  days  from  the 
removal,  which  proceeding  was  maintained  as  well  for  the  amount  of 
rent  due  as  for  the  amount  to  become  due.  Jjyman  et  al.  v.  MeDiarmid  <t 
Taylor  et  al.,  6  L.  N.  162,  S.  C.  1888. 

ST4.  The  provisions  contained  in  article  841  apply  like- 
wise to  attachments  for  rent  or  farm  dues. 

^75*  Effects  attached  for  rent  or  for  farm  dues  cannot, 
without  the  consent  of  the  plaintiff,  be  left  in  the  custody 
of  the  defendant,  unless  he  gives  sureties  to  the  satisfaction 
of  the  sheriff  or  bailiff  for  the  production  of  the  effects,  and 
such  sureties  incur  the  same  obligations  and  are  liable  to 
the  same  penalties  as  judicial  guardians.  G.  S.  L.  G.  c. 
40,  s.  17. 

1.  In  an  action  for  rent,  held,  that  the  procH-verhal  of  seizure  oould  be 
left  at  the  domicile  of  the  defendant  although  he  be  absent,  and  that  such 
defendant  could  be  legaUy  constituted  the  guardian  of  the  efiPecta  seized, 
and  be  compelled  by  contrainte  par  eorp$  to  produce^  the  same,  unless  he 
can  establish  that  when  the  seizure  first  became  known  to  him  the  effects 
were  no  longer  in  his  possession.  Munn  v.  Halferty,  1  L.  C.  R.  170,  8.  0. 
1860. 

2.  The  lessor  cannot  by  private  writing  between  him  and  the  lessee 
prolong  the  exercise  of  his  right  of  recaption  upon  the  effects  furnishing 
the  property  leased  beyond  the  eight  days  when  such  effects  are  the  pro- 
perty of  third  parties :  his  right  is  absolutely  extinct  after  the  lapse  of 
eight  days  and  he  can  no  longer  enforce  a  revendioation.  Hearn  v.  Vezina 
et  al.  dt  D'Ortmmem,  6  Q.  L.  R.  93,  C.  C.'l880. 
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CHAPTER   FIFTH. 

OF  JUDICIAL   SEQUESTRATION. 

^TB.  All  demands  for  sequestration  are  made  by  petition 
to  the  court  [or  to  a  judge] .  It  may  also,  according  to 
circumstances,  be  ordered  by  the  court  without  being 
demanded  by  the  parties.  1  Couc.  128  ;  Ord.  1667,  tit.  19, 
art.  12  ;  1  Pig.  117-170,  172,  887,  888 ;  Guyot  Vo.  Eeven- 
dication,  621  ;  Imbert,  Enchiridion,  pp.  196-6. 

1.  A  judge  in  chambers  has  jnriBdiotion  to  appoint  a  sequestrator  to  an 
immoveable  seized  under  an  execution,  when  its  sale  has  been  stopped  by 
an  opposition.     8M/cal  et  al,  v.  Viennej  14  L.  G.  J.  835,  S.  C.  1870. 

2.  Where  a  plaintiff  has  obtained  judgment  against  defendant  upon  a 
mortgiage,  he  may  upon  affidavit  that  the  property  is  insufficient  to  secure 
the  mortgage  debt,  prevent  defendant  from  coUeoting  the  rents  thereof, 
and  to  that  end  may  have  a  sequestrator  appointed  to  ooUect  the  rents 
under  arts.  1823,  G.  G.  and  G.  G.  P.  876,  even  while  an  inscription  in 
review  from  the  judgment  is  pending.  Drummond  v.  Holland^  23  L.  G.  J. 
241.  8.  0. 1879. 

3.  A  judge  of  the  Superior  Gourt  may  name  a  sequestrator  pendente 
tite  in  an  action  to  set  aside  a  testamentary  executor  for  maladministra- 
tion. Brooks  V.  Bloamfield,  23  L.  G.  J.  140,  9  B.  L.  639,  Q.  B.  1875.  Bee 
Heritable  Sec.  dt  Mort,  In,  Ass,  v.  Racine,  24  L.  G.  J.  107,  S.  G.  B. 
1879. 

4.  Appointment  of  sequestrator  to  estate  pending  appeal.  B099  v.  Baet, 
3  Q.  B.  B.  349,  Q.  B.  1882. 

5.  Quare. — Whether  the  Gourt  of  Queen^s  Bench  may  appoint  a  seques- 
trator.   Boas  et  vir  v.  Boee  et  vir,  5  L.  N.  134,  Q.  B.  1882. 

See  art.  645,  ant6. 

^77«  The  judgment  ordering  sequestration  commands 
the  parties  to  appear  before  the  court  or  before  a  judge,  on 

a  day  fixed,  to  name  a  sequestrator  ;   and  if  the  parties 

cannot  agree,  the  court,  or  judge,  names  one  of  his  own 

accord.    Ord.  1667,  tit.  19,  art.  4. 
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H7S*  The  seqaestrator  must  be  sworn  before  the  judge 
or  the  prothonotary  to  administer  well  and  faithfully  the 
things  of  which  he  is  appointed  depositary. 

He  is  put  in  possession  by  a  bailiff,  who  draws  up  a 
statement  containing  a  description  of  the  property  seques- 
trated. This  statement  should  be  signed  by  the  bailiff  and 
also  by  the  sequestrator,  if  he  can  sign;  if  he  cannot, 
mention  should  be  made  that  he  declared  he  could  not  sign, 
after  he  was  called  upon  to  do  so,  and  the  statement  had 
been  read  to  him.     1  Couc.  128;  Ord.  1667,  arts.  6 — ^9. 

H79.  If  among  the  things  sequestrated  some  are  con- 
sumable or  perishable,  the  sequestrator  may  cause  them  to 
be  sold,  observing  the  formalities  prescribed  for  the  sale  of 
moveables  under  execution.     1  Couc.  128. 

SHO*  If  the  thing  sequestrated  consists  in  a  right  of  en- 
joyment, the  sequestrator,  if  there  is  no  conventional  tease, 
is  bound  to  give  out  the  lease  by  auction.  Ord.  1667,  art. 
10. 

SHI.  Neither  party  can,  directly  or  indirectly,  become 
lessee  of  the  things  sequestrated.    Ibid.  art.  18. 

882*  Bepairs  or  other  necessary  expenditures  cannot  be 
made  upon  the  premises  sequestrated  without  the  authori- 
zation of  a  court  or  judge,  upon  petition,  of  which  the 
parties  have  received  notice.    Ibid.  art.  12. 

SHS*  Sequestrators  are  subject  to  the  duties  and  obliga- 
tions imposed  upon  guardians  in  seizures  under  execution. 

They  are,  moreover,  bound  to  render  an  account  of  their 
administration  when  judgment  iias  been  given  upon  the 
contestation,  and  also  whenever,  pending  the  suit,  the  judge 
orders  them  to  do  so,  at  the  instance  of  either  of  the  parties 
and  upon  cause  shown. 

Whenever  moneys  have  been  paid  into  Courts  or  are  in  the 
hands  of  the  sheriff  or  the  coroner,  and  their  adjudtcation 
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happens  to  be  delayed  for  an  indefinite  time,  either  by  contes- 
tation in  the  suit,  or  for  other  reasons,  the  Court  may,  upon 
the  application  of  one  of  the  parties,  and  after  the  others  have 
been  heard  or  duly  notified,  order  that  the  moneys  be  placed  in 
the  hands  of  some  other  sequestrator  charged  with  investing 
them  until  judgment,  so  that  they  shall  bear  interest  or  profits 
in  favour  of  the  party  who  eventually  will  be  entitled  to  receive 
them,  or  m>ay  order  the  first  sequestrator  or  depositary  to 
invest  them  in  like  manner, 

86th  Vict.  c.  6.  (Que.) : 

6.  The  third  paragraph  of  artiole  888  is  hereby  repealed. 

36  Vict.  c.  14  (Que) : 

8.  Every  bailiff  of  the  Superior  Court,  who  shall  have  received  any  STim 
of  money  arising  from  a  seizure  or  judicial  sale,  and  exceeding  in 
amount  $100,  shall,  unless  he  has  lawfully  handed  over,  distributed, 
or  paid  such  sum,  before  making  his  return,  deposit  the  same  in  the 
pzothonotary's  office  of  the  district  within  the  limits  of  which  the  writ 
has  issued,  together  with  his  return. 

Judicial  and  other  deposits  are  regulated  by  the  Acts  43-44  Vict.  cap.  8, 
86  Vict.  cap.  6,  and  86  Vict.  cap.  14  (Que.) 

The  6th  section  of  the  latter  Act  provides  that  moneys  deposited 
according  to  its  provisions  may  be  attached  in  the  hands  of  the  Treasurer 
of  the  Province  in  the  usual  manner  by  garnishment  either  before  or 
after  judgment. 


A  sequestrator  is  discharged  by  law  upon  his  deliv- 
ering the  property  sequestrated  to  the  party  named  in  the 
judgment  of  the  court,  and  also  in  the  manner  stated  in  the 
title  Of  Deposit  in  the  Civil  Code. 

HHS.  Orders  of  sequestration  are  executed  provisionally, 

notwithstanding  and  without  prejudice  to  any  appeal.  Ibid. 
art.  19. 

9^6.  If  either  party,  by  violent  means,  hinders  the  ap- 
pointment or  the  administration  of  the  sequestrator,  the 
other  party  may  apply  to  be  put  provisionally  in  possession 
of  the  things  in  dispute,  under  the  same  conditions  as  a 
sequestrator.    Ibid.  art.  16. 
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TITLE   SECOND 

SPECIAL  PROCEEDINGS. 


CHAPTER   FIRST. 

SUITS  BETWEEN  LESSORS  AND   LESSEES. 

887*  Actions  to  annul  or  to  rescind  a  lease,  or  to^ecover 
damages  resulting  from  the  contravention  of  any  of  the 
stipulations  of  the  lease,  or  the  non-fulfilment  of  any  of  the 
obligations  which  the  law  attaches  to  it,  or  arising  from  the 
relation  of  lessor  and  lessee,  are  instituted  either  in  the 
Superior  Court  or  in  the  Circuit  Court,  according  to  the 
value  or  the  amount  of  the  rent,  or  the  amount  of  damages 
alleged.     C.  S.  L.  C.  c.  40,  ss.  1-2,  26  V.  o.  12,  s.  1. 

1.  Where  a  tenant  persisted  against  the  landlord's  will  in  occapying 
the  premises,  an  action  to  eject  her  under  art.  887  could  not  be  main* 
tained  for  want  of  jurisdiction,  there  being  no  lease  and  no  occupation 
with  the  consent  of  the  proprietors.  School  Com.  St.  David  y.  DeVarenms, 
4  Q.  L.  B.  206,  C.  G.  1878. 

2.  The  proceedings  in  an  attachment  for  rent  and  ejectment  cannot  be 
maintained  under  the  Act  unless  founded  on  a  lease  or  on  proof  of  occupa- 
tion with  the  consent  of  the  proprietor.  Dubeau  v.  DubeaUt  8  L.  C  R. 
217,  Q.  B.  1857 ;  Parent  v.  Oi$el,  9  Q.  L.  B.  186,  S.  C.  B.  1883. 

8.  A  writ  under  the  Lessor  and  Lessee  Act,  summoning  a  defendant  to 
appear  before  **  one  or  more  of  the  judges  for  our  S.  C.  for  L.  C,  in  the 
district  of  M.  in  the  hall  of  the  Court-house,  wherein  are  usually  held  the 
sittings  of  our  said  Court,"  is  nuU,  as  such  writ  should  be  returned  before 
the  Court.     Grant  v.  Brovm,  6  L.  0.  B.  187,  Q.  B.  1856. 

4.  The  writ  in  an  ejectment  case  need  not  be  specially  styled  such,  and 
an  order  to  appear  on  the  return  day  is  sufficient,  without  saying  "  at 
noon  "  on  that  day.  The  Fra$er  Inttitute  v.  Moore  et  aL,  19  L.  C.  J.  188, 
S.  0. 1876. 
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5.  Where  action  is  bronght  in  ejectment  under  the  common  law,  the 
jurisdiction  of  the  court  is  determined  by  the  amount  of  the  annual  rent 
and  the  damages  combined.  Oauthier  v.  Dety,  9  Q.  L.  R.  18,  B.  G.  K.  1882. 

6.  In  actions  in  ejectment  the  jurisdiction  of  the  court  is  determined 
hj  the  amount  of  the  annual  lease,  and  not  by  the  amount  claimed. 
Darion  v.  Poulain,  4  B.  L.  566,  G.  G.  1872. 

7.  Bo  also  in  actions  to  rescind  a  lease.  McOirmii  y.  Hortman^  14  L.  G. 
J.  224,  B.  G.  B.  1870;  Beaudry  v.  Thibaudeau,  7  L.  G.  J.  187,  G.  G.  1863  ; 
Guy  Y.  GaudreauU,  14  L.  G.B.203,  S.G.  1864  ;  Gontra  :  Vaitard  v.  Savndera, 
1  Legal  News,  41,  Q.  B.  1877 ;  Beaudry  v.  DenU,  20  L.  G.  J.  254,  Q.  B. 
1876 ;  Fisher  et  al.  y.  Vachon,  6  L.  G.  J.  189. 

8.  The  plaintiff  claiming  £500  damages  from  the  defendant,  for  breach 
of  contract  in  refusing  to  giye  him  possession  of  certain  premises,  accord- 
ing to  the.  terms  of  a  written  lease,  brought  his  action  under  what  is 
known  as  the  Lessor  and  Lessee  Act,  and  the  defendant  declined  to  the 
jurisdiction — Held,  in  two  decisions,  one  on  the  demurrer  of  the  plain- 
tiff, and  one  on  the  merits  of  the  exception,  that  the  court  had  no 
jurisdiction.    Close  y.  Close,  8  L.  G.  J.  140,  B.  G.  1857. 

9.  In  an  action  by  a  lessor  against  a  lessee  for  damages  occasioned  to 
the  premises,  and  for  yiolation  of  the  conditions  of  the  lease  in  sub-letting 
— Held,  on  the  declinatory  exception  of  the  defendant,  that  it  was  the 
amount  of  the  annual  rent  and  not  the  gross  amount  for  the  whole  term 
of  the  lease  which  goyemcd  the  jurisdiction.  Bedard  y.  Dorion,  3  L.  G  J. 
253,  G.  G.  1868. 

10.  In  an  action  on  a  lease  for  a  term  of  fiye  months — Held,  that  where 
the  term  of  a  lease  was  less  than  a  year,  and  the  amount  of  the  rent  for 
the  time  specified  did  not  exceed  £50,  the  Gircuit  Gourt  had  jurisdiction, 
notwithstanding  the  5th  section  of  the  Lessor  and  Lessee  Act,  and  not- 
withstanding the  annual  yalue  or  rent  of  the  property  leased  would  exceed 
£50,  if  the  term  extended  to  a  period  of  one  year.  ClairmotU  et  vir  y. 
DUkson,  4  L.  C.  0. 4,  C.  C.  1859. 

11.  In  actions  under  the  Lessor  and  Lessee  Act,  it  is  not  the  amount 
of  damages  claimed,  but  the  annual  amount  of  the  rent  which  determines 
the  jurisdiction  of  the  court.  Barbier  y.  Vernier,  6  L.  C.  J.  44,  B.  C.  1861. 

12.  Action  was  brought  before  the  Buperior  Court  to  recoyer  arrears  of 
rent  for  seyen  years,  at  the  rate  of  9100  per  year,  and  the  defendant 
excepted  to  the  jurisdiction  on  the  ground  that,  under  the  Lessor  and 
Lessee  Act,  the  Superior  Gourt  had  no  jurisdiction  where  the  annual  rent 
did  not  amount  to  9200 — Held,  maintaining  the  pretensions  of  the  plain- 
tiff, that  as  the  action  was  brought  under  the  common  law  and  not  under 
the  Lessor  and  Lessee  Act,  and  the  procedure  in  ordinary  cases  had  been 
followed,  the  Buperior  Gourt  had  jurisdiction  as  in  an  ordinary  action  for 
1700.    Fisher  et  al.  y.  Vaehon,  6  L.  G.  J.  189,  S.  C.  1862. 
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IS.  Bat  Juld  at  the  same  time,  that,  if  the  action  had  heen  for  damagee 
for  the  non-falfllment  of  the  conditions  of  the  lease,  the  result  would  haTS 
been  different.    Ibid, 

14.  Art.  887  applies  to  cases  where  damages  are  claimed  for  troabla 
and  annoyance.    Atty-Gen.  v.  Cot^,  8  Q.  L.  B.  285,  8.  G.  1877. 


15.  The  Gironit  Goort  has  jurisdiction  in  a  case  to  rescind  the  U 
where  the  amount  of  damages  laid  is  within  the  jurisdiction  of  the  Gircuit 
Court,  although  the  yearly  rent  is  in  excess  of  the  amount  for  which  an 
ordinary  suit  may  be  brought  in  that  court.  Choquet  ▼.  Hart,  21 L.  G.  J. 
806,  C.  C.  1877. 

16.  An  agreement  whereby  one  person  leases  a  mill  to  another  lor 
twelve  years,  who  binds  himself  to  erect  certain  buildings  on  the  prem- 
ises and  to  pay  an  annual  rental,  may  form  the  basis  of  an  action  under 
the  Lessor  and  Lessee  Act.  Marett  y.  RohitaiUe  et  al.,  9  B.  L  420,  Q.  B. 
1876. 

17.  An  action  in  ejectment  under  the  Lessor's  Act  is  a  personal  action 
though  a  promise  of  sale  be  stipulated  in  the  lease  in  fayour  of  the  lessee. 
Menties  y.  BeU  et  vir,  8  L.  N.  159,  8.  G.  1880. 

18.  In  a  cause  under  the  Lessors  and  Lessees  Act  to  haye  a  lease 
annulled  by  reason  of  the  violation  of  a  clause  prohibicing  the  sub-letting 
of  the  premises  leased,  the  sub-tenant  may  be  impleaded  without  adopt- 
ing the  usual  forms  of  procedure,  and  an  exception  to  the  form  alleging 
that  a  sub-tenant  cannot  be  so  impleaded  is  bad.  Rh/aume  et  al.  y. 
Parmeton  et  al,  9  B.  L.  594,  Q.  B.  1879. 

19.  An  action  for  the  recovery  of  rent  due  only  does  not  fall  within  the 
operation  of  the  Statute  concerning  Lessors  and  Lessees.  Waggoner  v. 
Richer  et  al.,  18  L.  C.  B.  102,  Q.  B.  1862. 

20.  Proceedings  under  the  Lessor  and  Lessee  Act  cannot  be  taken  in  a 
case  of  emphyteutic  lease.  Lepine  v.  The  Jacques  Cartier  P.  B.,  8.  20,  L. 
G.  J.  800,  Q.  B.  1876. 

21.  An  action  to  annul  a  lease  of  moveables  cannot  be  brought  under 
this  article,  it  applies  to  leases  of  immoveables  only.  Monarque  v.  Clarke^ 
7  L.  N.  361,  G.  C.  1884. 

22.  Where  the  plaintiff  and  defendant  had  agreed  with  a  third  person 
that  a  piano  which  the  latter  was  about  to  lease  to  the  defendant  should 
not  be  liable  for  house  rent,  and  the  piano  was  subsequently  seized  for 
such  rent,  it  was  Held  that  the  defendant  could  not  oppose  the  seizure  on 
the  ground  of  the  agreement  in  question,  as  it  was  made  for  the  sole 
benefit  of  the  third  party.     Corse  v.  Hudson,  3  L.  N.  78,  8.  C.  B.  1879. 
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8S8«  The  leBBor  may  join  with  his  action  for  rescisBion, 
a  demand  for  such  rent  as  he  iB  entitled  to,  with  or  with- 
out an  attachment  for  rent,  attachment  in  recaption,  if 
neccBBary,  and  also  an  ordinary  attachment  in  the  hands 
of  the  lessee  or  of  garniBhees.    G.  B.  L.  G.  c.  40,  s.  1,  §  6, 

8.  9. 

SS9*  All  the  powers  which  the  Superior  Court  or  the 
Circuit  Court  can  exercise  in  term  in  such  matters,  may 
also  be  exercised  out  of  term,  and  even  during  the  vacation, 
between  the  ninth  of  July  and  the  first  of  September. 
Ibid.  ss.  5-6. 

S90*  The  delay  upon  summons  is  only  one  intermediate 
day  when  the  place  of  service  is  within  a  distance  of  five 
leagues,  with  the  ordinary  extension  when  the  distance  is 
greater.    Ibid.  s.  10. 

Yide  ante  art.  76. 

1.  The  one  day  mentioned  in  this  article  muBt  be  a  juridical  day.  8t. 
Onge  ▼.  Larieheli?re,  21  L.  C.  J.  27,  S.  C.  1876  ;  Darby  v.  Bombardier,  2  L. 
N.  202,  8.  C.  1870 ;  contra :  Bouleriase  v.  H/bert,  2  L.  N.  196,  209,  8.  C. 
1879. 

H91.  The  defendant  is  bound  to  appear  before  noon  on 
the  day  fixed  by  the  writ ;  if  he  doeB  not,  default  is  recorded 
against  him,  and  the  plaintiff  may  proceed  accordingly. 
Ibid.  8.  11. 

802*  The  defendant  having  appeared  is  bound  to  plead 
before  noon  on  the  day  following,  in  default  of  which  the 
plaintiff  may  proceed  ex  parte.    Ibid. 

898.  The  plaintiff  is  bound  to  file  his  answer  before 
noon  on  the  day  after  the  filing  of  the  pleas,  on  pain  of 
being  foreclosed.    Ibid.  b.  12. 

Any  other  pleading  which  may  be  necessary  to  complete 
the  issues  must  be  filed  before  noon  on  the  following  juridi- 
cal day,  on  pain  of  foreclosure. 


] 
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S94.  As  soon  as  issue  is  joined  the  case  may  be  inscribed 
upon  the  roll  for  proof  for  any  subsequent  juridical  dar, 
and  the  parties  proceed  to  proof  on  the  day  appointed  and 
continue  on  from  day  to  day  until  the  proof  is  closed  on 
both  sides.     Ibid.  s.  18. 

895*  Either  party's  proof  may  be  declared  closed  as 
soon  as  he  ceases  to  produce  evidence.     Ibid.  s.  18,  §  2. 

S06*  The  evidence  of  witnesses  must  be  taken  down  in 
writing,  unless  the  parties  agree  to  take  it  otherwise,  and 
in  the  latter  case,  notes  of  such  evidence  must  be  taken 
down  and  filed  in  the  record  as  forming  part  thereof,  and 
such  notes  are  considered  to  be  the  evidence  adduced  in 
the  case.     Ibid.  s.  14. 

S97*  When  the  proof  is  closed  on  both  sides,  the  case 
may  be  inscribed  on  the  roll  for  hearing  on  the  merits  on 
the  next  following  juridical  day,  without  any  notice  being 
required ;  but  if  it  is  inscribed  for  any  other  day,  notice 
must  be  given  to  the  opposite  party.     Ibid.  s.  18,  |  2. 

89^*  Judgment  may  be  rendered  either  in  term  or  out 
of  term.     Ibid.  ss.  5-6  ;  26  Y.  c.  12,  s.  1. 

899.  The  writs  of  summons,  of  attachment,  and  of 
execution,  are  addressed  to  the  ordinary  officers  of  the  court, 
like  all  other  writs  of  the  same  nature,  and  by  them  exe- 
cuted. Writs  of  possession  granted  by  the  Circuit  Court 
are  addressed  to  and  executed  by  bailiffs  of  the  Superior 
Court.     C.  S.  L.  C.  c.  40,  a.  8. 

See  33  Vict.  c.  17,  s.  1  (Que.)  supra,  art.  48. 
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CHAPTER    SECOND. 

HTPOTHECABY  RECOUBSB  AGAINST  IMMOVEABLES  OF  WHICH   THE 
OWNERS   ABB   UNKNOWN   OB   UNCERTAIN. 

MH>*  When  the  owner  of  an  hypothecated  immoveable 
is  miknown  or  uncertain,  the  creditor  to  whom  the  capital 
or  two  years  of  the  interest  [or  two  years  of  arrears  of  any 
constituted  or  other  rent] ,  secured  by  such  hypothec  is  due, 
may  present  a  petition  to  the  Superior  Court,  praying  for 
the  sale  of  such  immoveable.     G.  S.  L.  C.  c.  49,  s.  1. 

A  petition  under  art.  900,  C.  G.  P.,  oannot  be  presented  to  a  jadge  in 
chambers.  The  creditor's  hypothecary  recourse  under  this  article  can 
only  be  exercised  where  the  proprietorship  remains  uncertain  after  due 
diUgence  has  been  used  to  ascertain  the  owner.  Exp,  The  City  of  Montreal 
V.  Loignon,  4  L.  N.  886,  S.  G.  1881. 

901*  Such  petition  must  contain  : 

1.  All  allegations  necessary  to  establish  the  debt  and  the 
hypothec  ; 

2.  A  description  of  the  immoveable  ; 

d.  The  name  of  the  occupier,  if  the  immoveable  is  occu- 
pied, and  if  it  is  not,  the  name  of  the  last  known  occupier, 
the  period  for  which  it  has  remained  unoccupied,  the  names 
of  all  the  known  owners  since  the  hypothec  was  created, 
and  a  declaration  that  the  petitioner  has  in  good  faith  made 
due  search  and  used  due  diligence  to  discover  the  owner ; 

4.  Conclusions  praying  that  public  notice  be  given  to  the 
actual  owner  to  appear  and  answer  the  petition,  and  that 
in  default  of  his  doing  so  the  immoveable  be  brought  to 
sale.    Ibid.  s.  1,  §§  1-2-3. 

002«  The  petition  must  be  accompanied  with  an  affida- 
vit of  the  petitioner  or  of  a  competent  person  attesting  the 
truth  of  the  facts  therein  alleged.    Ibid.  s.  4. 
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908«  The  coart,  upon  this  petition,  orders  such  proof  as 
it  deems  necessary ;  and  if  the  proof  offered  is  sufficient,  it 
orders  the  publication  of  a  notice  in  accordance  with  form 
number  47  in  the  appendix  to  this  code.    Ibid.  s.  2. 


Form  No.  47. 

In  connection  with  article  908. 

Form  of  Notice  in  the  Newspapers. 

Lower  Canada,         \ 
District  of  J 

{Name  of  Place.)  day  of 

Enow  all  men  that  A.  B.,  of  the  parish  of  in 

the  District  of  ,  by  his  petition  filed  in  the  office 

of  the  Superior  Court  under  No.  ,  prays  for  the  sale  of  an 
immoveable  situated  in  the  said  District,  to  wit :  A  land 
containing  arpents  in  front,  by  in 

depth,  in  the  first  range  of  the  Seigniory  of  ,  in  the 

Parish  of  » in  the  County  of  ,  bounded 

as  follows,  to  wit :  which  land  is  now  occupied 

by  D.  C.  {or  has  not  been  occupied  for  years,  and  was 

last  occupied  by  N.)  and  the  said  A.  B.,  alleging  that  by 
Deed  of  (entered  into  by  D.  E.  of  before 

F.  G.  Notary,  {or  as  the  case  m^y  be)  at  on  the 

a  hypothec  was  constituted  upon  the  said  immove- 
able hereinabove  described,  for  the  sum  of  ,  claims 
from  the  present  proprietor  of  the  said  immoveable  the  sum 
of                       due  to  him  for 

The  said  A.  B.  further  alleges  that  the  present  proprietor 
of  the  said  immoveable  is  unknown  {or  uncertain)  and  that 
the  known  proprietors  since  the  date  of  the  said  Deed  of 
,  have  been  N.  6.  and  F. 
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Notice  is  therefore  given  to  the  proprietor  of  the  immove- 
able to  appear  before  the  said  Court  at  within 
two  months,  to  be  reckoned  from  the  fourth  publication  of 
this  present  notice,  to  answer  to  the  demand  of  the  said  A. 
B.,  failing  which,  the  Court  will  order  that  the  said  immove- 
able be  sold  by  Sheriff's  sale. 

First  insertion  ,  (date) 

H.  P. 

Prothonotary. 


MM.  The  notice  must  be  inserted  once  a  week  during 
four  consecutive  weeks  in  one  newspaper  published  in  the 
English  language  and  in  one  newspaper  published  in  the 
French  language,  in  the  District  in  which  the  immoveable 
is  situated,  or  if  there  be  none,  then  in  one  of  the  nearest 
districts.  It  must  moreover  be  read  and  posted  up,  in  both 
languages,  at  the  door  of  the  church  of  the  parish  in  which 
the  immoveable  is  situated,  on  a  Sunday,  immediately  after 
morning  service.    Ibid.  ss.  8-4. 

[If  there  is  no  church,  then  the  notice  must  be  posted  up 
in  the  registry  office  of  the  locality.] 

90S*  If,  within  the  delay  of  two  months  from  the  last 
insertion  in  the  newspapers,  and  the  reading  and  posting  up 
of  such  notice,  no  person  appears  as  hereinafter  provided, 
the  petitioner  proceeds  as  in  any  other  suit  in  which  the 
defendant  fails  to  appear ;  and  upon  proof  that  the  required 
formalities  have  been  observed,  the  court  declares  the 
immoveable  hypothecated,  and  orders  that  it  be  sold  for  the 
payment  of  the  petitioner's  claim.    Ibid.  s.  6. 
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FoBM  No.  48. 

In  connection  with  article  906. 

Form  of  Writ  for  the,  sale  of  the  immoveable. 

To  the  Sheriff  of  the  District  of 

Whereas  the  following  notice  hath  been  given  in  confor- 
mity with  article  908  of  the  Code  of  Civil  Procedure  of 
Lower  Canada  (recite  the  notice) ;  and  whereas  judgment 
was  rendered  on  the  day  of  ,  ordering 

the  sale  of  the  immoveable  described  in  the  said  notice,  you 
are  hereby  enjoined  to  make  the  ordinary  announcements 
thereof  and  to  sell  the  said  immoveable  in  order  to  the 
payment  of  the  said  A.  B.,  of  the  sum  of  and 

taxed  costs,  and  you  shall  make  a  return  of  this  Writ  and 
of  the  oppositions  which  have  been  placed  in  your  hands  on 

the 

H.  P. 


906.  Service  of  this  judgment  is  not  necessary.  Ibid.  s. 
16. 

007«  Upon  the  judgment  thus  rendered,  a  writ  issues, 
after  the  expiration  of  fifteen  days,  commanding  the  sheriff 
to  seize  and  sell  the  immoveable  hypothecated,  observing 
the  formalities  required  for  ordinary  seizures  and  sales  of 
immoveables,  saving  the  minutes  of  seizure,  which  are  not 
required.    Ibid.  ss.  6-15. 

908.  Any  proprietor,  or  any  holder  entitled  to  exercise 
rights  of  ownership,  may,  at  any  time  before  the  rendering 
of  the  judgment  ordering  the  sale,  enter  an  appearance, 
specifying  his  title  and  the  extent  of  his  right  of  property, 
and  at  the  expiration  of  a  delay  of  two  months,  the  peti- 
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tioner  is  then  bound  to  file  in  the  prothonotary's  office  a 
demand  against  the  party  appearing,  for  the  recognition  of 
the  hypothec,  and  to  serve  it  upon  such  party ;  and  the 
same  proceedings  are  had  upon  such  demand  as  upon 
ordinary  suits  for  the  recognition  of  hypothecs.  Ibid.  ss. 
7-17. 


Form  No.  49. 

In  connection  with  article  908. 

Form  of  Appearanee. 

I,  B.  C,  appear  to  answer  to  the  petition  of  A.  B.,  as 
proprietor  of  the  immoveable  described  in  the  said  petition, 
by  virtue  of  {state  by  virtue  of  what  title  you  are  proprietor, 
and  give  the  date  of  the  Acts  or  Deeds  by  virtue  of  which  you 
are  su^h proprietor). 


009*  If  several  persons  appear,  claiming  to  be  owners, 
each  one  in  opposition  to  the  others,  the  petitioner  cannot 
be  prevented  from  proceeding  by  such  opposite  claimants, 
unless  his  application  is  contested  by  one  of  them,  who  must 
previously  establish  an  ostensible  right  of  property,  or 
unless  one  of  them  pays  the  amount  of  his  claim  and  costs. 
Ibid.  ss.  8-9. 

010«  In  the  case  of  there  being  opposite  claimants  to  the 
property,  without  any  contestation  of  the  petition,  the  court 
may,  reserving  its  decision  upon  the  opposite  claims,  grant 
the  prayer  of  the  petitioner,  saving  to  the  parties  appearing, 
and  to  those  who  have  not  appeared,  their  claims  upon  the 
balance  of  the  moneys  levied,  the  distribution  of  which  is 
made  in  the  ordinary  course.    Ibid.  ss.  11-12. 
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Oil.  If  one  or  more  known  owners  are  in  possession, 
jointly  with  others  who  are  unknown  or  uncertain,  the 
creditor  may,  in  the  ordinary  manner,  sue  the  known  owners, 
as  possessing  jointly  with  others  unknown,  and  proceed  in 
the  same  suit,  in  the  manner  hereinabove  provided,  against 
those  who  are  unknown  or  uncertain,  modifying  the  notice 
which  is  to  be  published,  so  as  to  meet  the  circumstances. 
Ibid.  s.  16. 

83  Vict.  c.  16,  (Que.)  : 

1.  Whenever  land  has  heen  sold,  ander  a  deed  of  sale,  and  the  aeUer  is 
entitled,  by  reason  of  non-payment  of  prioe  or  any  other  canae,  to  demand 
the  dissolation  of  the  sale,  and  the  bnyer  has  abandoned  the  land  and 
has  left  it  so  abandoned  dniing  two  years  or  a  longer  period,  then  the 
seUer  may  proceed  in  a  summary  manner  as  hereinafter  provided  to 
recover  back  the  land  so  sold,  and  re-enter  into  possession  of  the  same. 

2.  A  notice  shaU  be  served  upon  the  bnyer  stating  that  at  a  time  and 
place  therein  mentioned  the  seller  will  apply  to  a  judge  of  the  Saperior 
Court  to  recover  back  the  land,  or  if  the  bnyer  cannot  be  found  within 
the  district,  he  may  be  ordered  to  appear  in  the  manner  presoribed  by 
artide  6S  of  the  Code  of  Civil  Procedure. 

The  notice  shall  likewise  be  served  upon  any  person  then  in  aotoal 
possession  of  the  Und. 

8.  The  delay  between  the  service  of  the  notice  and  the  day  on  which 
the  application  is  to  be  made  shaU  be  that  presoribed  for  ordinary  oases 
by  article  75  of  the  said  Code,  or  that  given  by  the  said  article  68,  as  the 
case  may  require. 

4.  After  notice  has  been  so  given,  and  at  the  time  and  place  mentioned 
in  the  notice,  the  seller  may,  by  a  petition  setting  forth  the  facts  of  the 
case  and  supported  by  affidavit,  and  production  of  the  writteu  evidenoe 
of  sale,  if  in  his  hands,  apply  to  a  judge  of  the  Superior  Court  to  have 
the  deed  of  sale  declared  void,  and  to  be  put  in  possession  of  the  land. 

6.  No  contestation  of  the  said  petition  shall  be  aUowed  except  by 
counter-affidavits  produced  within  three  days  after  the  presenting  of  the 
petition. 

6.  After  the  said  delay  of  three  days  the  judge  may,  in  his  diacretioD, 
either  reject  the  petition  or  render  a  judgment  declaring  the  deed  of  sale 
void,  and  authorizing  the  petitioner  to  take  possession  of  the  land.  In 
the  event  of  the  judgment  rejecting  the  petition,  it  shall  not  prejudice  the 
seller  in  any  right  he  may  have  by  law  of  bringing  an  aotion  in  the 
ordinary  manner. 
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7.  No  Buoh  judipnent  shall  be  rendered  if  at  any  time  before  the  ren- 
dering thereof  the  buyer  or  any  person  for  him  or  holding  under  him 
shall  have  paid  either  to  the  seller  or  into  the  office  of  the  prothonotary 
of  the  Superior  Court  the  full  amount  of  any  instalments  of  purchase 
money  or  interest  due  in  virtue  of  the  deed  of  sale,  or  shall  have  fulfilled 
every  obligation  entered  into  therein  by  the  failure  to  fulfil  which  the 
seller  had  become  entitled  to  demand  the  dis9olution  of  the  sale. 

8.  If  the  seller  is  prevented  by  any  person  or  persons  from  taking 
poesesBion  of  the  land  in  virtue  of  the  said  judgment,  he  may  demand 
and  obtain  from  the  prothonotary  of  the  Superior  Court  a  writ  of  pos- 
session to  eject  such  person  or  persons  and  to  place  the  seller  in  possession, 
and  article  650  of  the  Code  of  Civil  Procedure  shall  apply  to  such  writ. 

9.  The  buyer  may  obtain  a  review  of  the  same  judgment,  and  articles 
496  to  504  inclusive  of  the  Code  of  Civil  Procedure  shall  apply  to  such 
review. 

10.  All  documents  forming  part  of  the  proceedings  under  this  Act  shall 
form  part  of  the  records  of  titie  Superior  Court. 

11.  Articles  2148,  2162  and  2153  of  the  Civil  Code  shall  apply  to  the 
registration  of  any  judgment  rendered  under  this  Act ;  and  to  the  can- 
celling of  the  registration  of  any  deed  of  sale  declared  void  by  such 
judgment,  but  article  2154  shall  not  apply  if  under  section  2  of  this  Act, 
the  buyer  has  been  notified  in  the  manner  prescribed  by  article  68  of  the 
Code  of  Civil  Procedure. 

12.  In  construing  and  applying  this  Act  every  buyer  who  having 
ceased  to  occupy  the)  land  by  himself  or  by  his  family,  has  either  made 
no  transfer  of  his  rights  in  the  land,  or  has  made  a  transfer  but  has 
Bot  notified  the  seller  in  writing  of  such  transfer,  shall  be  deemed  to  have 
abandoned  the  land ;  and  no  actual  possession  of  the  land  by  any  person 
shall  be  deemed  to  be  a  notice  of  any  such  transfer. 

18.  The  words  "  deed  of  sale  "  in  this  Act  shall  mean  and  include  not 
only  any  deed  of  sale  but  also  any  promise  of  sale  or  contract  in  the 
nature  of  a  promise  of  sale  followed  by  tradition  and  actual  possession. 


84  F.  0.  0.  p. 
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CHAPTEE   THIRD. 

OF  THB  PABTITION  OF  TOWNSHIP  LANDS  HBLD  IN  COMMON. 

'912«  Any  person  seized  as  tenant  in  common  of  lands 
in  townships  originally  granted,  by  letters- patent  under  the 
great  seal  of  the  Province  of  Lower  Canada,  to  the  grantees 
therein  named  as  tenants  in  common,  may  demand  a  parti- 
tion thereof  according  to  the  ordinary  form  of  law. 

Such  demand  may  be  made  by  petition,  without  the  for- 
mality of  a  writ  of  summons.    C.  S.  L.  C.  c.  14,  s.  1. 

918-  The  petition  must  be  presented  to  the  Superior 
Court  in  the  district  in  which  the  lands  are  situated.  Ibid. 
s.  6. 

014*  Upon  proof  of  the  petitioner's  right  of  property, 
the  court  may  order  that  his  co-tenants  shall  appear  on  a 
certain  day  in  term,  but  not  before  the  expiration  of  one 
year  from  the  date  of  such  order,  to  answer  such  demand 
in  partition ;  that  such  order  shall  be  posted  up  in  some 
frequented  place  in  the  township  in  which  such  lands  are 
situated,  or,  if  there  is  no  such  frequented  place,  then  in 
some  frequented  place  in  the  next  adjoining  township,  six 
months  at  least  before  the  day  fixed  for  the  appearance  of 
the  parties  interested  ;  and  that  such  order  shall  be  pub- 
lished in  the  Canada  Gazette*  once  a  week  during  the  said 
period  of  six  months  before  the  day  fixed  for  the  appear- 
ance.   Ibid,  s.  2. 

91S.  The  co-tenants  thus  notified  to  make  their  claims 
must  do  so  by  an  ordinary  intervention ;  and  the  grounds 
they  may  have  to  urge  against  the  petition  for  partition 

*  Kow  "  The  Qnebeo  Ofificial  (Hzette."    bl  Vict.  cap.  18,  aeo,  4.  (Que.) 
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must  be  pleaded,  and  all  issues  in  the  case  must  be  joined 
in  the  same  manner  as  upon  ordinary  suits  in  partition. 
Ibid.  8.  8. 

016*  The  judgment  ordering  the  partition  is  binding  not 
only  upon  the  parties  who  have  appeared  but  upon  those 
who  have  made  default.    Ibid.  s.  4. 

917.  With  the  consent  of  the  parties  in  the  case,  the 
court  may,  at  any  time  before  final  judgment,  refer  the 
matters  i^  dispute  as.wellas  the  partition  itself  to  be  decid- 
ed and  finally  determined  by  three  arbitrators,  one  of 
whom  is  named  by  the  petitioner,  another  by  the  interven- 
ing co-tenants,  and  the  third  by  the  court. 

The  proceedings  of  the  arbitrators  must  be  had  in  such 
place  in  the  township  or  parish  in  which  the  lands  are 
situate,  as  they  or  any  two  of  them  may  appoint ;  they  may 
examine  the  witnesses,  or  the  parties,  who  may  be  sworn 
before  a  judge,  the  prothonotary,  a  commissioner  of  the 
Superior  Court,  or  a  jastice  of  the  peace,  and  the  award  of 
such  arbitrators,  or  of  any  two  of  them,  is  final.    Ibid.  s.  6. 

91S«  The  court,  as  in  all  other  suits,  awards  costs  accord- 
ing to  its  discretion.    Ibid.  s.  7. 


CHAtTEE   FOURTH. 


OF   OOMPULSOBT  PABTITION  AND  UOITATION. 


919.  When  co-heurs  or  co-proprietors  cannot  agree  upon 
a  partition  of  their  common  property,  the  action  at  law  to 
obtain  such  partition  belongs  to  the  one  who  is  first  to 
institute  it.     1  Pig.  762  ;  2  do.  414  ;  C.  P.  C.  966-7. 
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1.  In  an  action  in  lioitation  of  an  immoveable  property  held  par  indhrit 
by  the  parties — Held,  that  saoh  an  action  always  contains  a  demand  of 
partition,  and  in  sach  action  the  parties,  plaintiff  and  defendant,  are  in 
the  same  relative  positions,  each  party  being  at  the  same  time  plaintiff 
and  defendant.    Bottcell  v.  Lloyd  et  oZ.,  12  L.  G.  B.  447,  S.  C.  1862. 

2.  And  the  cause  of  action  in  snoh  case  is  the  joint  ownership  par 
indiviSt  and  not  the  alleged  indivisibility  of  the  property  itself.    Ibid. 

8.  On  demorrer  to  an  action  for  a  specific  snm  as  the  proceeds  of  a 
oommmiity  between  the  plaintiff  and  his  late  wife — Held,  that  the  action 
should  be  one  of  partage.    Dupuii  v.  Dupuit,  6  L.  G.  B.  476,  S.  G.  1854. 

930.  AH  the  co-heirs  or  co-proprietors  mast  be  parties  in 
the  suit  for  a  partition,  without  prejudice  to  i\u^  provisions 
of  the  preceding  chapter. 

1.  In  an  action  in  partition  of  a  snccession  all  the  oo-heirs  most  be 
parties  to  the  soit  either  as  plaintiffs  or  defendants.  LaverdUre  t.  Lover- 
diire,  1  Bev.  de  L4g.  347,  K.  B.  1816. 

921*  A  special  tutor  must  be  named  to  each  minor 
whose  interests  are  opposed  to  those  of  any  other  minor. 
C.  P.  C.  968 ;  C.  0.  Sue.  97. 

022«  The  court,  before  rendering  judgment  upon  the 
suit  for  partition,  orders  that  the  immoveables  shall  be 
viewed  and  valued  by  experts  appointed  according  to  the 
ordinary  rules ;  in  order  to  ascertain  whether  the  whole  of 
the  immoveables  can  be  conveniently  divided,  and,  in  such 
case,  to  form  the  shares  according  to  the  provisions  of  arti- 
cles 702,  708  and  704,  in  the  Civil  Code.  2  Pig.  420-442 ; 
C.  P-  C.  970-1. 

In  an  action  for  lioitation  the  oonrt  may  order  the  sale  of  the  immove- 
ables without  ordering  the  expertise  mentioned  in  art.  922,  where  a 
witness  swears  that  the  immoveables  cannot  be  divided,  and  that  there 
are  more  co-proprietors  than  lots  to  be  divided.  LaUmehe  et  oZ.  Y.Latoueke 
et  aZ.,  9  B.  L.  700,  Q.  B.  1876; 

9St8.  If  all  the  parties  have  attained  full  age  they  may 
agree  upon  one  expert.    C.  P.  G.  971. 


j 
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924*  The  same  proceedings  are  had  upon  the  report  of 
such  expert  as  upon  any  other  report  of  experts.  2  Fig. 
448  et  seq.,  C.  P.  C.  971. 

929*  After  the  report  of  the  experts  has  been  homolo- 
gated, the  court  sends  the  parties  before  the  prothonotary 
or  some  other  person,  to  proceed  with  the  allotment  of  shares, 
minutes  of  which  are  taken.  2  Pig.  444 ;  0.  P.  C.  975-982. 

926.  If  the  suit  is  for  an  account  and  a  partition,  the 
lots  are  not  formed  until  after  the  accounts,  the  returns, 
the  formation  of  the  mass,  and  the  pretakings  have  been 
determined  by  a  practitioner,  who  is  named  by  the  parties 
or  by  the  court,  and  whose  report  must  also  be  homologated. 
2  Pig.  448 ;  C.  P.  C.  976. 

927*  When  immoveables  cannot  be  advantageously 
divided,  or  when  there  are  not  so  many  lots  of  land  as 
co-partitioners,  the  court  may  order  that  such  immoveables 
be  put  up  to  public  auction  and  sold  by  way  of  licitation. 
2  Pig.  416-7,  421 ;  Poth.  Soci^d,  170-1,  194. 

1.  The  oonrt  wiU  not  order  a  sale  by  licitation  if  a  partition  can  be  as 
advantageoasly  made.  Bidigari  v.  Duhamel  et  al,^  2  Bev.  de  L6g.  441, 
K.  B.  1820. 

92S«  Rules  concerning  voluntary  licitation  are  contained 
in  the  third  part  of  this  code.  The  provisions  of  this 
chapter  apply  to  licitations  judicially  ordered  upon  actions 
for  partition.  * 

929*  When  the  court  has  ordered  a  licitation,  the  plain- 
tifi  must  cause  an  advertisement  to  be  published  three 
times  in  the  space  of  four  months*  in  the  Canadaji  Oazette^ 
in  the  French  and  English  languages,  stating  that  the 


*  Now  two  months,  48-44  Vict.  cap.  26,  sec.  2  (Que.), 
t  Now  "  The  Quebec  Official  Gazette/'  81  Vict.  cap.  18,  sec.  4  (Que.). 
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immoveables  therein  designated,  will  be  pat  up  to  auction 
and  adjudged  to  the  highest  and  last  bidder,  at  the  sitting 
of  the  Superior  Court  next  after  the  expiration  of  four 
months  from  the  first  insertion  of  such  notice,  subject  to 
the  conditions  mentioned  in  the  list  of  charges,  and  giving 
notice  that  all  oppositions  to  the  sale  must  be  filed  at  least 
fifteen  days  before  the  day  fixed  for  the  sale,  and  that  all 
oppositions  for  payment  must  be  filed  within  six  days  after 
the  adjudication,  on  pain  of  being  foreclosed.  G.  S.  L.  G. 
c.  48,  s.  8,  and  Schedule  F. 


Form  No.  SI. 
In  connection  with  article  929. 


LiCITATION. 


Lower  Canada, 
District  qf 

Public  notice  is  hereby  given  that  under  and  by  virtue  of 
a  judgment  of  the  Superior  Court  sitting  at  ,  in  the 

District  of        ,  on  the  day  of  ,  one  thousand 

eight  hundred  and  ,  in  a  cause  in  which  A.  B., 

(description  at  length)  is  plaintiff  and  C.  D.  {descripHon  at 
length)  is  defendant,  ordering  the  licitation  of  certain  im- 
moveables described  as  follows,  to  wit :  (here  insert  the 
description  of  the  property  to  be  sold)  the  property  above 
described  will  be  put  up  to  auction  and  adjudged  to  the  last 
and  highest  bidder  on  the  day  of  next,  sitting 

the  Court,  in  the  Court  Boom  of  the  Court  House  in  the 
said  city  (or  town)  of  subject  to  the  charges,  clauses 

and  conditions  contained  in  the  list  of  charges,  deposited 
in  the  Office  of  the  Prothonotary  of  the  said  Court ;  and 
any  opposition  to  annul,  to  secure  charges,  or  to  withdraw, 
to  be  made  to  the  said  licitation,  must  be  filed  in  the  Office 
of  the  Prothonotary  of  the  said  Court  fifteen  days  at  least 
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before  the  day  fixed  as  aforesaid  for  the  sale  and  adjudica- 
tion,  and  oppositions  for  payment  must  be  filed  within  the 
six  days  next  after  the  adjudication,  and  failing  the  parties 
to  file  such  oppositions  within  the  delays  hereby  limited, 
they  will  be  foreclosed  from  so  doing. 


980*  The  notice  must  also  be  read  and  published  on  the 
third  Sunday  before  the  day  on  which  the  licitation  is  to 
take  place,  at  the  door  of  the  church  of  the  parish  in  which 
the  immoveables  are  situated,  and  if  there  is  no  church  or 
if  the  immoveables  are  not  situated  within  the  limits  of  a 
parish,  then  at  the  most  frequented  place  in  the  locality, 
and  a  copy  of  such  notice  must  be  posted  up  at  the  place 
where  such  publication  is  made.  Ibid.  ss.  2-8  ;  27-28  V.  c. 
89,  s.  1. 

981*  rif  the  plaintiff  fails  to  proceed  with  the  publica- 
tion of  such  notice  within  fifteen  days  from  the  judgment 
of  licitation,  any  other  party  may  do  so,  and  the  first  who 
takes  such  proceedings  has  the  preference,  and  has  alone 
the  right  to  be  paid  the  costs  of  the  licitation] . 

A88*  Oppositions  to  secure  charges,  to  withdraw,  or  to 
annul,  in  respect  of  immoveables  which  are  to  be  sold  by 
licitation,  cannot  be  received  after  the  fifteenth  day  previous 
to  the  day  fixed  for  the  licitation ;  if  they  are  filed  after 
that  period  the  right  of  the  opposant  is  converted  into  an 
opposition  for  payment  out  of  the  price  of  the  immoveables. 
G.  S.  L.  C.  c.  48,  s.  6. 

1.  A  pcurty  having  a  hypotheoary  claim  upon  one  of  the  properties  about 
to  be  sold  nnder  a  eakUr  de  eharge$  containing  no  mention  of  his  claim, 
bat  who  has  failed  to  £Lle  an  opposition  to  the  conditions  of  the  sale  within 
the  delays,  wiU  not  be  allowed  within  the  fifteen  days  immediately  pre- 
ceding the  date  appointed  for  the  sale  to  file  an  intervention  setting  up 
his  claim,  and  praying  to  be  allowed  to  contest  the  secured  claims  set 
forth  in  the  eahier  de  charges.  Savard  et  al.  v.  Savard,  8  Q.  L.  B.  287,  S.  C. 
1881. 
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038*  If  any  opposition  to  seoare  charges,  to  withdraw, 
or  to  annul  [or  any  other  proceeding  incidental  to  the  lici- 
tation] ,  cannot  be  decided  before  the  day  fixed  for  sale, 
the  licitation  is  suspended,  and,  when  rendering  judgment 
upon  such  opposition  or  proceeding,  the  court  may,  if 
necessary,  fix  another  day  upon  which  the  sale  may  be  pro- 
ceeded with,  after  the  parties  have  caused  another  notice, 
in  the  same  form  as  the  first  in  so  far  as  it  can  apply,  to  be 
published  in  the  Canada  Oazette,*  at  least  three  weeks 
before  the  day  thus  fixed.    Ibid.  s.  7. 

984*  Bids  may  be  made  in  writing  at  the  prothonotary's 
office,  in  the  same  manner  as  in  cases  of  sale  of  immove- 
ables by  the  sheriff,  and  on  the  day  appointed  bids  are 
receiyed  at  the  prothonotary's  office,  but  the  adjudication  is 
completed  before  the  court,  and  minutes  are  drawn  up  of 
such  bids  and  adjudication.  Ibid.  s.  2 ;  27-28  Y.  c.  89,  s.  1. 

Strangers  are  in  all  cases  admitted  to  bid. 

985*  The  adjudication  is  made  in  accordance  with  the 
conditions  contained  in  the  list  of  charges,  which  must  have 
been  approved  by  the  court  or  judge,  after  hearing  the  par- 
tied,  and  must  have  been  filed  in  the  prothonotary's  office 
at  least  [thirty  days]  before  the  day  fixed  for  the  sale.  C. 
S.  L.  C.  c.  48,  s.  8. 

After  the  Sidjndication  is  completed,  and  the  purchaser 
has  complied  with  the  conditions  by  paying  the  moneys 
which  are  to  be  deposited  in  court,  the  prothonotary  must 
prepare  a  deed  of  sale  which  must  be  drawn  similarly  to  a 
sheriff's  deed  in  so  far  as  the  provisions  of  article  689  are 
applicable. 

See  Form  86,  ante,  under  art  700. 


*  Now  "  The  Qnebeo  Offioial  Gkizette."    81  Viot.  cap.  18,  eeo.  4  (Que.). 
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1.  The  oonrl  cumot  alter  the  conditions  of  the  Bale  after  lioitation,  and 
thereby  change  the  position  of  the  pnrchaser.  C<mUe  ▼.  ArehambauU  et 
vir,  8  B.  L.  103,  Q.  B.  1876. 

2.  Where  the  oonditions  of  sale  require  that  the  purchase-money  be 
deposited  in  the  hands  of  the  prothonotary,  the  court  cannot  authorize 
the  retention  thereof  by  one  of  the  parties  to  the  cause  who  has  been 
declared  atdjudicataire,  and  who  is  apparently  entitled  to  receive  the 
money  eventually,  even  on  giving  good  security.  Stamfield  et  vir  v. 
Stamield,  9  L.  C.  J.  103.  B.  C.  1864. 

^86*  The  adjudication,  after  the  obseryance  of  the  for- 
malities above  prescribed,  transfers  the  property  with  its 
active  and  passive  servitudes,  has  the  same  effects  as  a 
sheriff's  sale,  and  discharges  the  property  in  the  same  man- 
ner from  such  other  charges,  privileges  and  hypothecs,  as 
are  not  mentioned  in  the  list  of  charges.    Ibid.  s.  5. 

1.  An  error  as  to  the  contents  of  an  immoveable  in  a  judgment  ordering 
a  partition  is  not  a  cause  of  nullity,  and  such  error  may  be  rectified  in 
appeal  by  a  judgment  of  that  court  with  costs  against  the  appellant. 
Feloquin  et  aZ.  v.  Bru/tuk  «t  oZ.,  8  B.  L.  886,  Q.  B.  1871. 

2.  The  purchaser  of  an  immoveable,  sold  by  licitation  in  open  court, 
cannot  obtain  possession  of  it  without  the  intervention  of  the  court 
which  ordered  the  sale,  if  this  possession  is  refused  him  by  the  occu- 
pant, notwithstanding  that  the  latter  was  a  party  to  the  suit.  Hue  v. 
MilUtU,  9  B.  L.  56,  Q.  B.  1876. 

Bee  arts.  706  et  seq.  ante,  for  effects  of  a  Sheriff's  sale. 

987*  The  price  of  the  adjudication  must  be  paid  accord- 
ing to  the  conditions  of  the  sale,  and'  unless  otherwise 
provided,  into  the  hands  of  the  prothonotary,  saving  the 
purchaser's  right  to  retain  the  moneys  on  giving  security, 
as  in  the  case  of  a  sheriff's  sale ;  and  the  purchaser  failing 
to  pay  such  price  is  subject  to  the  same  penalties  and  lia- 
bilities as  the  false  bidder  upon  immoveables  sold  in  execu- 
tion.   Ibid.  ss.  8,  9 ;  c.  86,  ss.  12, 18. 

988«  All  oppositions  or  claims  for  payment  out  of  the 
proceeds  of  the  licitation  must  be  fUed  in  the  prothonotary's 
office  within  six  days  after  the  adjudication,  after  which 
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period  they  cannot  be  received,  except  by  order  of  the  conrt 
and  upon  such  conditions  as  it  may  impose.  C.  S.  L.  G.  c. 
48,  s.  10. 

989«  The  distribution  of  the  purchase  money  is  subject 
to  the  same  formalities  as  in  cases  of  confirmation  of  title, 
and  of  execution  against  immoveables,  and  the  party  prose- 
cuting the  licitation  is  bound  to  obtain  the  certificate  of 
registered  hypothecs  which  is  necessary  for  that  purpose. 
Ibid.  s.  88. 

fMMm  If  any  immoveable  is  situated  partly  in  one  district 
and  partly  in  another,  its  licitation  as  a  whole  may  be 
demanded  and  may  be  ordered  in  either  district,  if  the 
jurisdiction  in  such  case  is  not  assigned  by  law  to  a  partic- 
ular court.    Ibid.  s.  11 ;  c.  82,  s.  27. 


CHAPTER   FIFTH. 

OF  ACTIONS  OF  BOUNDABT,  OB  TO  VERIFY  OR  RECTIFY 

ANCIENT  BOUNDABIES. 

1I41*  Whenever  two  contiguous  lands  have  never  been 
bounded,  or  the  boundaries  have  disappeared,  or  the  fences 
or  boundary  works  have  been  wrongly  placed,  and  one  of 
the  neighbours  refuses  to  agree  upon  a  surveyor  to  deter- 
mine the  boundaries,  or  to  verify  or  to  rectify  the  division 
line,  as  the  case  may  be,  the  other  party  may  bring-an  action 
against  him  to  compel  him  to  do  so. 
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1.  In  an  aiotion  en  homage  if  the  defendant  pleadSi  as  he  may,  that  he 
holds  the  land  which  is  in  his  possession  in  right  of  another,  he 
most  set  forth  in  his  ezoeption  the  name  and  residence  of  the  person  from 
whom  he  holds.    Fartier  v.  Reinhardt,  S  Bev.  de  L£g.  70,  Q.  B.  1818. 

2.  The  defendant  in  an  action  en  homage  cannot  be  condemned  to 
compel  his  neighbour  to  homer  with  him,  and  conclusions  to  that  effect 
will  be  held  bad  on  demurrer.  Fradet  t.  LtUtreque,  8  L.  C.  B.  218,  8.  C. 
1868. 

8.  Where  no  boundary  lines  exist,  an  action  en  homage  should  be 
brought  by  him  upon  whom  the  encroachments  are  made,  and  not  a 
petitory  action.  RoberUmi  v.  Stuart,  13  L.  C.  B.  462,  8.  G.  1863 ;  The 
HarhoT  Commieeianers  of  MonJtreal  y.  HaU  dt  Lyman,  5  L.  C.  J.  155,  8.  C. 
1861 ;  Faumier  v.  Lavoie,  15  L.  G.  J.  270,  8.  G.  B.  1871 ;  Graham  v.  Kemp- 
ley,  16  L.  G.  J.  66,  8.  G.  B.  1871 ;  Fnuer  v.  Gagnan,  4  Q.  L.  B.  881,  Q.  B- 
1878. 

4.  Nor  a  possessory  action.  LaUmde  v.  DootMt,  8  L.  G.  J.  163, 8.  C.  1864 ; 
La^prade  v.  Qauthier,  10  L.  G.  J.  139,  8.  G.  1866. 

6.  The  operation  of  the  surveyor  who  visits  the  locality  and  shows  the 
lines  separating  the  land  of  the  parties  is  a  preliminary  proceeding  which 
should  precede  the  placing  of  the  bounds. 

An  interlocutory  judgment  is  irregular  which  orders  the  bounds  to  be 
placed  before  the  parties  have  had  an  opportunity  of  being  heard  on  the 
report  by  the  surveyor  of  his  preliminary  operation,  and  which  fails  to 
indicate  where  the  bounds  should  be  placed. 

The  proceedings  of  a  surveyor  in  obedience  to  such  a  judgment  cannot 
be  rendered  valid  even  by  the  subsequent  homologation  of  his  minutes  of 
survey.    Bntum  v.  Perkins,  6  Q.  L.  B.  143 ;  10  B.  L  427,  Q.  B.  1880. 

6.  Where  the  case  has  been  referred  to  a  surveyor  expert  prior  to  an 
enquHe  being  had  before  the  court,  and  the  surveyor  is  authorized  to  hear 
witnesses,  it  shall  not  be  allowable  for  the  parties  to  examine  witnesses 
before  the  court  on  the  same  facts  as  those  concerning  which  the  surveyor 
heard  evidence,  without  special  permission.  Plante  v.  Legendre,  6  Q.  L.  B. 
201,  8.  G.  1880. 

7.  In  a  boundary  case,  the  8uperior  Gourt  ordered  a  surveyor  to  make 
a  plan  of  the  land  to  establish  lines  of  division  according  to  law,  the  titles 
and  the  possession  of  the  parties,  and  to  lay  down  bounds  to  definitely 
delimitate  the  properties.  Two  operations  took  place  in  virtue  of  this 
interlocutory  judgment;  and  the  bounds  were  placed  each  time  in 
different  places,  at  a  distance  of  about  twelve  feet  apart.  The  first  report 
was  rejected,  and  the  second  homologated.  Held,  revising  the  judgment 
a  quo  that  the  court  could  not  order  the  bounds  to  be  placed  without,  by 
its  judgment,  deciding  on  which  line  of  division  the  bounds  should  be 
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fixed.  That,  notwithstanding  the  operationa  done,  there  are  not  of  record 
Boffioient  data  to  fix  the  division  lines.  That  the  court  may  in  such  case 
order  a  new  survey,  and  the  filing  of  an  extract  from  the  official  plan  and 
book  of  reference,  as  well  as  extracts  from  the  old  Terrien  and  enr^giB- 
tered  titles  of  the  lands  in  question,  so  as  to  glean  therefrom  the  necesaaxy 
information.  The  costs  of  an  uncontested  action  for  boundary  should  be 
divided  and  not  fall  on  defendant.  LoiseUe  v.  Parndu,  1  Q.  B.  B.  2M, 
Q. B.  1881. 

8.  Art.  828  C.  G.  P.  does  not  apply  to  the  appointment  of  a  surveyor  in 
a  case  of  boundary.    L'^tW  v.  Hamel,  6  L.  N.  154,  Q.  B.  1883. 

9.  A  party  cannot  resist  the  homologation  of  the  surveyor's  report  on 
the  ground  that  the  surveyor  has  already  made  a  report  in  the  case  which 
was  rejected  as  informal,  and  is  therefore  pr^udiced.  Such  objection,  if 
valid,  should  have  been  made  when  the  surveyor  was  appointed.  A 
surveyor  named  to  fix  the  limits  determined  by  the  court,  and  to  do  the 
acts  indicated  in  the  judgment,  need  not  be  sworn.  He  acts  under  his 
oath  of  office.  The  return  of  the  service  of  a  notice  given  to  the  parties 
by  the  surveyor  stating  such  notice  was  given  between  1  and  4  p.m.  suffices. 
A  judgment  recognizing  plaintiff's  claims  and  rejecting  those  of  defendant 
and  ordering  the  fixing  of  the  bounds  in  a  particular  place,  is  final,  and 
cannot  be  modified  by  the  same  tribunal  after  final  hearing. 

A  defendant  who  pleads  by  demurrer,  and  by  general  denial  and 
exceptions,  in  which  he  pretends  to  be  willing  to  have  the  bounds  fixed, 
but  which  contain  pretentions  that  the  court  rejects,  will  be  condemned 
to  pay  the  costs  of  suit.    Fcreai  v.  Heathen  dt  Hoey^  11 B.  L.  7,  S.  G.  1881. 

10.  If  after  the  institution  of  the  action  the  parties  effect  an  amicable 
settlement  of  the  line  in  dispute,  no  further  proceeding  will  be  allowed  in 
the  cause.    McFaul  v.  McFaul,  12  B.  L.  597,  S.  G.  1864. 

11.  The  parties  may,  even  after  the  surveyor's  report,  make  oral  and 
written  proof  in  support  of  their  pretensions,  especially  where  the  report 
shows  the  existence  of  two  lines,  without  establishii^  to  the  satisfaction 
of  the  court  which  is  the  proper  one.  Boiivert  v.  Mtutinet  8  Q.  B.  B.  73, 
Q.  B.  1883. 

12.  If  one  of  the  neighbours  has  too  much  land  and  the  other  too  little, 
the  defect  will  be  remedied,  saving,  however,  such  rights  as  may  ^ve 
been  acquired  by  prescription.  He  whose  title  is  explicit  cannot  obtain 
more  than  it  gives  him.  The  judge  may  and  should  refer  to  the  Gadastre,  old 
plans,  etc.,  in  order  to  clear  up  any  doubts  on  the  question  of  possession. 
He  who  possesses  as  much  land  as  his  title  gives  him  cannot  plead  to  an 
action  for  boundary  that  the  line  between  him  and  his  neighbour  on  the 
other  side  is  not  the  true  line  unless  he  impleads  such  neighbour.  BouUt 
et  oL  V.  Bourdon,  12  B.  L.  121,  B.  G.  1882. 
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18.  The  plainti£f  mnst  prove  his  right  of  property,  or  at  least,  his 
poeseesion.    Maim  y.  Hogan,  11  B.  L.  884 ;  8  Q.  L.  B.  1,  Q.  B.  1881. 

942*  If  the  parties  do  not  agree,  the  court  names  a 
sworn  surveyor,  whom  it  charges  with  making  a  plan  of  the 
locality,  shewing  the  respective  pretensions  of  the  parties, 
and  with  making  such  other  operations  as  it  may  deem 
neceseary. 

1.  A  surveyor  cannot  prevent  the  opening  of  his  report  until  a  sum  he 
chooses  to  name  has  heen  paid.  Dkary  v.  Poirier^  21  L.  C.  J.  27,  8.  G. 
1877.    1  Legal  News,  211. 

3.  The  STxrveyor  need  not  certify  that  the  parties  had  signed  or  had 
been  requested  to  sign.    Bouffard  v.  Nadeau,  8  B.  L.  821,  Q.  B.  1876. 

See  Brown  v.  Perktm,  6  Q.  L.  B.  148,  remarks  of  Tessier,  J. 

8.  Surveyors  must  be  sworn  before  they  can  act  under  an  order  of 
the  court.    MeUtnctm  v.  Venne^  5  B.  L.  185, 8.  C.  B.  1872. 

4.  If  not  sworn,  their  report  will  be  set  aside  though  the  rule  appointing 
them  does  not  order  that  they  be  sworn.  AitchUon  v.  Morrison,  1  L.  C.  L. 
J.  112,  8.  C.  1865. 

1N18«  The  surveyor  thus  named  is  bound,  under  his  oath 
of  office,  to  proceed  in  the  same  manner  as  experts. 

944*  If  the  parties  desire  it,  more  than  one  surveyor 
may  be  appointed. 

045*  The  fixing  of  bounds,  the  verifying  of  ancient 
boundaries,  or  rectifying  of  division  lines,  is  ordered  in  con- 
formity with  the  rights  and  titles  of  the  parties,  and  is  done 
by  the  person  named  by  the  court,  who  proceeds  in  accord- 
ance with  the  judgment,  and  if  necessary,  places  boundary 
marks  in  presence  of  witnesses,  in  accordance  with  the 
provisions  contained  in  chapter  77  of  the  Consolidated 
Statutes  of  Canada,  and  must  draw  up  a  statement  of  his 
operations,  and  return  the  original  of  such  statement  to 
the  court.    See  46  Yict.  cap.  16. 
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CHAPTER    SIXTH. 

OF'POSSESSOBT  ACTIONS. 

946*  The  possessor  of  any  immoveable  or  real  right, 
other  than  a  farmer  on  shares,  or  a  holder  by  sufferance, 
who  is  disturbed  in  his  possession,  may  brinji:  an  action  on 
disturbance  against  the  person  who  prevents  his  enjoyment, 
in  order  to  put  an  end  to  the  disturbance  and  to  be  main- 
tained in  his  possession. 

The  action  for  re-possession  may  be  brought  by  any  per- 
son who  has  had  possession  of  an  immoveable  or  real  right 
for  a  year  and  a  day,  against  any  person  who  has  forcibly 
dispossessed  him. 

1.  To  succeed  in  a  poesessory  action,  the  plaintiff  must  establish  that 
he  has  had  real  and  physical  de  facto  possession  of  the  property  for  more 
than  a  year,  either  by  himself  or  his  oMeun*  Bondeau  y.  Charbonmeau 
11  B.  L.  379,  S.  G.  B.  1862. 

2.  In  an  action  en  r/integrande  to  recover  possession  of  a  lot  (rf  land 
from  which  the  plaintiff  alleged  he  had  been  forcibly  ejected  by  the 
defendant,  and  for  damages — Heldt  that  an  allegation  of  possession  by 
the  plaintiff  is  safi&cient  to  maintain  snoh  action  withoat  alleging  an 
annual  possession.    Stuart  v.  Langley  et  aZ.,  1  L.  C.  B.  388,  S.  C.  1851. 

3.  In  an  action  en  eomplaintet  possession  for  a  year  and  a  day  ante- 
cedent to  the  day  on  which  the  trespass  was  committed  must  be  alleged 
in  the  declaration.    Jourdaine  t.  Vigoreux,  3  Bev.  de  L^.  39,  K.  B.  18C9. 

4.  Held,  reyersing  the  judgment  of  the  Court  of  Beview,  that  the 
possession  of  a  year  and  a  day  must  immediately  precede  the  trtmble 
complained  of,  and  must  be  continuous  and  decided ;  and  that  carrying 
away  wood  already  cut  is  not  a  trouble  defait  sufficient  to  found  an  action 
en  complainte.    Ouillemette  y.  LarocheUe,  2  L.  C.  L.  J.  Ill,  Q.  B.  1886. 

6.  Where  the  conclusions  contain  all  that  is  necessary  for  an  action 
en  complaitUe,  the  action  must  be  maintained.  Doyon  v.  The  Corporation 
of  the  Parish  of  St.  Joseph,  17  L.  C.  J.  193,  Q.  B.  1878. 
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6.  The  prooednre  preecribed  by  the  Ordinance  of  1667  is  still  in  force 
with  regard  to  actions  en  complaintej  by  a  proprietor  who  is  troubled  in 
his  posaession  by  the  oonstmction  of  works  in  fraud  of  his  rights,  bat  the 
Ordinance  has  only  in  view  a  final  judgment  and  not  a  provisional 
remedy.    Oirard  v.  B/langer  et  al,,  17  L.  C.  J.  86^  8.  C.  1878. 

7.  But  when  the  possession  is  disputed  and  the  trouble  denied,  the 
action  degenerates  into  a  simple  action  of  damages  which  follows  the 
ordinary  procedure.    Oirard  v.  B/langer  et  oZ.,  17  L.  G.  J.  36,  8.  C.  1878. 

8.  The  defendant  may  plead  his  title  to  the  land  in  a  possessory  action 
in  order  to  determine  the  nature  and  quality  of  his  possession.  Paquette 
V.  Binette,  11  B.  L.  485,  8.  C.  B.  1882. 

9.  The  plaintiff  in  support  of  his  possession  of  a  servitude,  filed  certain 
titles  which  he  had  not  pleaded.  Held,  that  as  the  action  was  not  bitsed 
on  the  titles  but  on  possession  which  they  might  help  to  characterize, 
they  would  not  be  rejected  from  the  record.  B/langer  v.  Dupont,  10 
Q.  L.  B.  221,  8.  0.  B.  1884. 

10.  The  consent  of  defendants  given  in  a  petitory  action  to  the  effect 
that  th^  will  give  up  to  plaintiff  a  part  of  the  lands  claimed  after  the 
service  of  the  summons,  binds  the  parties  if  plaintiff  accepts. 

If  both  parties  are  in  default  to  execute  the  settlement  of  the  case  so 
effected,  they  will  each  be  condemned  to  pay  their  own  costs.  Chenard 
V.  La/and,  6  Q.  L.  B.  96,  Q.  B.  1880. 

11.  The  plaintiff  may  add  the  possession  of  his  auteurs  to  his,  to  make 
up  the  year  and  a  day  in  an  action  en  eomplainte.  Rondeau  v.  Charhon- 
fieau,  11  B.  L.  292,  8.  C.  1882. 

Mt7«  Possessory  actions  mast  be  brought  within  a  year 

from  the  disturbance. 

« 
94kH.  Saving  the  provisions  of  article  1110,  actions  on 

disturbance,  or  for  repossession,  cannot  be  joined  with  the 

petitory  claim,  nor  can  the  latter  be  brought  until  the  action 

on  disturbance  or  for  re-possession  has  been  terminated, 

and  the  condemnation  has  been  satisfied  and  executed. 

Nevertheless,  if  the  party  who  has  obtained  judgment  is  in 

default  with  regard  to  the  taxation  of  the  costs  and  the 

liquidation  of  the  damages,  the  other  party  may  bring  his 

petitory  action,  on  giving  security  that  he  willsatisfy  such 

condemnation. 
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The  tenant  who  is  sued  in  a  petitory  action  is  not  entitled  to  ask  that 
the  action  be  dismissed,  but  merely  that  he  be  dismissed  from  the  case 
when  the  lessor  declared  by  him  is  brought  into  the  record :  if  the  latter 
deny  that  he  is  lessor,  the  tenant,  on  notice  of  snoh  defence,  most  prove 
the  truth  of  his  declaration.  Pttpuu  y.  Bowier,  27  L.  C.  J.  889,  7  L.  N. 
92,  S.  C.  B.  1888. 

See  arts.  15  and  120,  ante. 


CHAPTER    SEVENTH. 

OF  DISOHABOB  FBOH  EYPOTHEOS,   OB  OONFUllIATION  OF   TTTLE. 

^49*  Any  person  who  has  acquired  immoveable  prpperfcy 
by  purchase,  exchange,  or  other  title  of  a  nature  to  transfer 
ownership,  may  free  such  property  from  any  hypothecs 
with  which  it  is  charged  by  obtaining  a  confirmation  of  his 
title  according  to  the  formalities  hereinafter  prescribed.  C. 
S.  L.  G.  c.  86,  8. 1. 

9SO«  Such  person  must  lodge  the  title  which  he  seeks 
to  have  confirmed  in  the  office  of  the  prothonotary  of  the 
Superior  Court,  in  the  district  where  the  immoveable  is 
situated  or  in  which  the  confirmation  of  title  must  be  ob- 
tained, and  obtain  from  the  prothonotary  a  notice  men- 
tioning that  the  deed  has  been  so  lodged,  containing  a 
designation  of  the  deed  and  of  the  parties  thereto,  a  de- 
scription of  the  immoveable,  the  date  at  which  the  appli- 
cation for  confirmation  will  be  presented  to  the  court,  an 
indication  of  the  persons  who  possessed  the  immoveables 
during  the  three  years  next  before  such  notice,  and  calling 
upon  all  creditors  who  claim  to  have  any  privilege  or  hy- 
pothec upon  the  immoveable  to  file  their  oppositions  at 
least  eight  days  before  the  day  fixed  for  presenting  the 
application.    Ibid.  ss.  2-4. 


J 
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If  the  deed  comprises  immoveables  sitnated  in  different 
districts,  an  application  for  confirmation  of  title  should  be 
made  in  each  district,  for  such  immoveables  as  are  situated 
therein. 

When  the  immoveable  is  situated  partly  in  one  district 
and  partly  in  another,  the  proceedings  may  be  had  in  either 
district,  and  avail  for  the  whole  of  the  immoveable.  Ibid. 
s.  5. 


Form  No.  SO. 

In  connection  with  article  950. 

Public  Notice  is  hereby  given  that  there  has  been  lodged 
in  the  office  of  the  prothonotary  of  the  Superior  Court,  in 
the  district  of  ,  a  {Deed)  made  aud  executed 

before  A.  B.  and  colleague,  notaries  public,  on  the 
day  of  ,  between  C.  D.  of  ,  of  the 

one  part ;  and  E.  F.  of  ,  of  the  other  part ;  be- 

ing a  (sale)  by  the  said  C.  D.  to  the  said  E.  F.,  of  (a  lot  or 
parcel  of  land)  situate,  &c.,  and  possessed  by 
as  proprietor,  for  the  three  years  now  last  past ;  And  all 
persons  who  have  or  claim  to  have  any  privilege  or  hypo- 
thec under  any  title  or  by  any  means  whatsoever  in  or 
upon  the  said  {lot  of  land) ,  immediately  previous  to  and  at 
the  time  the  same  were  acquired  by  the  said  C.  D.  arc 
hereby  notified  that  application  will  be  made  to  the  said 
court  on  ,  the  day  of  , 

for  a  judgment  of  confirmation,  and  that  unless  their  claims 
are  such  as  the  Registrar  is  bound  by  the  provisions  of 
chapter  thirty-six  of  the  Consolidated  Statutes  for  Lower 
Canada,  to  include  in  his  certificate  to  be  filed  in  this  case 
under  the  said  Act,  they  are  hereby  required  to  signify  in 
writing  their  oppositions,  and  file  the  same  in  the  office  of 
the  said  prothonotary  eight  days  at  least  before  the  said 
86  F.c.c.p. 
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day,  in  default  of  which  they  will  be  for  ever  precluded 
from  the  right  of  so  doing. 


OSl.  The  notice  must  be  in  French  and  in  English,  and 
be  inserted  three  times  in  the  course  of  four  months  in  the 
Canada  Oaitette.*    Ibid.  s.  2,  §2. 

952*  The  notice  must  be  publicly  and  audibly  read,  on 
the  third  Sunday  before  the  day  on  which  the  application  is 
to  be  presented,  at  the  door  of  the  church  of  the  parish  or 
place  where  the  immoveable  is  situated,  or,  if  there  is  no 
church,  at  the  most  frequented  place  in  the  locality,  and 
must  be  posted  up  at  the  place  where  such  publication  is 
made.    Idid.  s.  2,  §  2 ;— 27-28  Vict.  89,  s.  2. 

85  Vict.  c.  6,  (Que.)  : 

19.  Artdole  962  is  amended  by  adding  the  word  "third**  in  the  second 
line,  the  words  "  or  fotirth.** 

958*  In  the  case  of  immoveables  by  fiction  of  law,  the 
proceedings  are  had  in  the  district  where  the  vendor  or  as- 
signor had  his  domicile  during  the  three  years  next  preced- 
ing the  execution  of  the  deed  to  be  confirmed,  or  if  during 
that  period  he  had  his  domicile  in  more  districts  than  one, 
then  in  the  district  in  which  he  is  actually  domiciled,  giving 
the  same  notice  in  the  other  districts  in  which  he  was 
domiciled  during  such  three  years.     G.  S.  L.  G.  c.  86,  s.  8. 

954.  Upon  the  day  mentioned  in  the  notice,  the  appli- 
cant is  bound  to  present  his  application  for  confirmation  to 
the  court,  together  with  certificates  of  the  publication  and 
posting  up  required,  and  copies  of  the  Canada  Gaxette*^ 
containing  the  advertisement. 

955*  The  applicant  must,  moreover,  file  with  his  appli- 
cation a  certificate  from  the  registrar  or  registrars  within 

*Now  the  "Quebeo  Official  Gazette,"  81  Vict.  cap.  13,  sec.  4,  (Que.) 


r 
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whose  divisions  the  immoveable  is  or  was  situated,  mention- 
ing all  hypothecs  not  apparently  extinguished,  registered 
previously  to  the  registration  of  the  deed  of  which  ratifica- 
tion is  applied  for. 

The  certificate  must  mention  all  hypothecs  registered 
against  the  immoveable  itself,  whenever  hypothecs  shall  be 
so  registered,  when  the  plan  and  book  of  reference  will  be 
in  force  in  the  registration  division  ;  all  hypothecs  regis- 
tered against  any  person  who  was  owner  of  the  land  at  any 
time  during  the  ten  years  immediately  preceding  the  date 
of  the  registration  of  the  deed  sought  to  be  confirmed ;  and 
all  previous  hypothecs  the  registration  of  which  has  been 
renewed  during  that  period. 

Such  certificate  must  also  state  the  date  of  the  deed 
registered  as  creating  or  giving  rise  to  such  hypothec,  the 
date  of  its  registration,  the  names,  occupation  and  residence 
of  the  creditor,  the  name  of  the  notary  or  notaries  before 
whom  it  was  passed,  if  it  is  notarial,  and  must  mention  any 
partial  discharge  registered,  and  the  sum  which  appears  to 
be  due,  in  principal  and  interest,  and,  in  the  case  of  renewed 
registration,  such  certificate  must  also  mention  the  regis- 
tration which  is  thus  renewed,  and  the  registrar  is  not 
bound  to  extend  his  searches  beyond  the  date  of  a  sheriff's 
title,  a  sale  in  bankruptcy,  a  judgment  of  confirmation,  or 
any  other  deed  of  a  judicial  sale,  having  the  effect  of  a 
sheriff's  sale,  which  has  been  registered,  except  for  such 
hypothecs  as  are  not  discharged  by  such  deed. 

If  there  are  no  hypothecs  registered,  or  if,  by  the  registry 
books,  all  the  hypothecs  appear  to  have  been  discharged, 
the  registrar  must  state  the  fact  accordingly  in  his  certifi- 
cate. C.  S.  L.  C.  c.  86,  ss.  7, 10 ;  25  V.  c.  11,  s.  4 ;  27-28 
Y.  c.  40,  s.  1.     See  Form  86,  ante,  under  art.  700. 

9S6.  The  provisions  of  articles  701,  702  and  708  apply 
also  to  the  certificate  mentioned  in  the  preceding  article. 
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057*  All  hypothecary  creditors,  whose  rights  are  not 
made  known  by  the  deed  of  which  confirmation  is  sought, 
or  by  the  registrar's  certificate,  are  bound,  on  pain  of  being 
foreclosed  from  doing  so,  to  file  their  oppositions  on  or 
before  the  eighth  day  next  preceding  the  day  fixed  for 
presenting  the  application.     G.  S.  L.  G.  c.  86,  ss.  15,  16. 

1.  A  petitioner  for  judgment  of  confirmation  bound  himself  fay  his  deed 
of  aoqoisition  to  pay  a  sum  of  money  to  a  bailleur  de  fonds^  who  filed 
opposition  for  the  amount — Heldt  that  the  opposition  would  be  admitted 
but  without  costs.  Lenoir  exp.  t.  Lamotke  et  aU,  10  L.  C.  B.  451  A  S 
L.  C.  J.  30S»  S.  C.  1859. 

958.  No  opposition  is,  however,  necessary  for  the 
preservation  of  the  principal  of  rents  created  in  place  of 
seigniorial  rights.     Ibid.  ss.  17,  18;  25  V.  c.  11,  s.  2. 

The  provisions  of  articles  719  and  721  apply  also  to 
proceedings  to  obtain  confirmation  of  title. 

959.  During  the  four  months  prescribed  for  the  publi- 
cation of  the  notice  of  an  application  for  confirmation  of 
title,  any  creditor  of  the  vendor  or  assignor  or  of  his  authors, 
may  appear  at  the  prothonotary's  office  and  bid  an  increase 
over  the  sum,  price  or  other  consideration  or  value,  if  any, 
mentioned  in  the  title,  and  have  his  bid  received,  provided 
tbe  increase  be  equal  to  at  least  one-tenth  of  the  whole 
price,  sum  or  other  consideration,  and  the  bidder  offers, 
besides,  to  refund  to  the  applicant  all  his  costs  and  lawful 
disbursements,  giving  him  security  to  that  effect  in  the 
ordinary  manner,  or  depositing  for  that  purpose  a  sufficient 
sum,  according  to  the  discretion  of  the  court  or  judge, 
reserving  the  subsequent  completion  of  the  precise  amount. 
G.  S.  L.  G.  c.  36,  s.  11. 

1.  Creditors  who  have  tendered  an  overbid,  need  not  accompany  such 
bid  with  a  deposit,  nor  is  it  necessary  that  they  should  give  notice  of 
putting  in  security,  nor  need  the  sureties  of  such  parties  justify  that  they 
are  owners  of  immoveable  property,  nor  need  their  bonds  contain  a 
description  of  immoveable  property  to  be  specially  hypothecated ;  but 
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the  creditor  will  not  be  declared  the  purchaser  until  he  has  required  the 
original  purchaser  to  declare  whether  he  will  retain  the  property  at  the 
price  offered,  and  paid  the  purchase  money,  nor  will  the  original  pur- 
chaser be  allowed  to  retain  the  property  unless  he  pays  the  whole  of  the 
price,  and  in  default  of  his  doing  so,  the  creditor  who  has  made  the  over- 
bid will  be  allowed  to  deposit  the  price  and  become  the  purchaser. 
Btuton  Exp.  y.  The  Quebec  Building  Society ,  3  L.  G.  B.  297,  8.  G.  1858. 

OOO*  Any  other  creditor  of  the  vendor  or  assignor  may, 
in  like  manner,  and  under  the  same  conditions,  outbid  such 
creditor ;  and  all  such  creditors  may  continue  outbidding 
each  other,  provided  each  outbidder  offers  an  increase  of  at 
least  one-twentieth  of  the  price,  purchase  money  or  other 
consideration,  over  and  above  the  costs  and  lawful  expenses. 
Ibid.  s.  11,  ^  2. 

HOI*  The  applicant  may,  however,  retain  the  immove- 
ables at  the  amount  of  the  highest  bid  legally  offered.  Ibid. 
§8. 

962*  If  no  such  outbidding  takes  place  within  the 
delay  above  mentioned,  the  value  of  the  immoveable 
remains  definitively  fixed  at  the  price  and  sum  mentioned 
in  the  title  deed,  saving  the  provisions  hereinafter  m  ade 
Ibid.  s.  11. 

908*  If  the  applicant  desires  to  discharge  the  property 
from  hypothecs,  he  must  deposit  in  the  hands  of  the  pro- 
thonotary,  together  with  the  certificate  of  hypothecs,  the 
price  mentioned  in  his  title  deed,  or  the  amount  which  such 
price  has  reached  by  the  outbidding ;  and  if  it  ax^pears  by 
the  certific<ite  of  the  registrar  that  there  are  no  hypothecs, 
and  if  there  are  no  oppositions  or  claims,  or  if  the  amount 
deposited  is  sufQcient  to  pay  all  the  charges  which  appear, 
then  judgment  ol  confirmation  is  pronounced  purely  and 
simply.     Ibid,  s.  12. 

85  Vict.,  c.  6  (Que.) : 

20.  Notwithstanding  anything  to  the  contrary  contained  in  article  968, 
-whenever  the  applicant  for  a  judgment  ol  oonflrmation  of  title  has  an 
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hypothecary  claim  against  the  property,  which  appears  hy  the  certificate 
of  the  registrar,  he  may  retain  the  purchase  money  to  the  extent  of  his 
claim,  nntil  judgment  has  been  rendered,  provided  he  famishes  the  pro- 

m 

thonotary  with  good  and  sufficient  sureties  for  all  damages  that  might 
result  to  any  party  interested  in  the  event  of  the  non-payment  of  such 
sum  as  the  court  may  order  such  applicant  to  pay  into  the  hands  of  the 
prothonotary ;  and  upon  such  security  being  given,  the  amount  so  retained 
shall  be  deemed  to  be  deposited,  and  the  case  shall  be  dealt  with 
accordingly. 

1.  Where  a  purchaser  demanded  a  ratification  of  title,  and  deposited 
the  amount  of  the  purchase  money  in  Court,  and  filed  a  motion  for 
acte  of  such  deposit,  describing  it  as  £100  with  interest,  whereas  only 
£100  were  lodged,  and  another  motion  was  made  to  have  the  deposit 
declared  irregular,  because  no  sum  for  interest  had  been  added,  it  was 
held  that  the  interest  was  no  part  of  the  purchase-price  and  the  £100  were 
declared  to  be  sufficient.    Hart  exp.  3  L.  G.  J.  40,  S.  C.  1852. 

064«  But  if  the  sum  deposited  is  not  sufficient  to  pay 
all  the  charges  and  hypothecs  ^hich  appear,  or  if  no  price 
is  mentioned  in  the  deed,  the  court  or  a  judge  may,  at  the 
instance  of  the  applicant,  name  two  experts,  and  the  appli- 
cant names  a  third,  in  order  to  determine  the  value  of  the 
property  and  to  report  thereon ;  the  whole  according  to  the 
ordinary  formalities.     Ibid.  §  3. 

005*  If  the  value  determined  by  the  experts  does  not 
exceed  the  price  paid  in  by  the  applicant,  the  judgment  of 
confirmation  is  pronounced  purely  and  simply. 

If  the  value  determined  by  the  experts  exceeds  the  price 
thus  paid  in,  or  if  no  price  is  mentioned  in  the  title  deed, 
the  applicant  cannot  obtain  a  confirmation,  unless  he 
deposits  the  difference  between  the  value  thus  ascertained 
and  the  price,  or  the  whole  of  such  value,  if  no  price  has 
been  agreed  upon.    Ibid,  §  4. 

906*  The  provisions  of  the  last  two  preceding  articles 
do  not  apply  to  cases  of  expropriation  of  property  by  com- 
petent authority  for  public  purposes,  when  the  compensa- 
tion or  indemnity  has  been  settled  by  arbitration  or  by 
experts,  according  to  law.    Ibid.  s.  18. 
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007*  Upon  proof  of  the  observance  of  all  the  formalities 
hereinabove  prescribed,  judgment  is  pronounced,  confirming 
the  title  deed  as  free  from  all  hypothecs,  other  than  those 
mentioned  in  article  958.    Ibid,  s.  14. 

1.  The  only  effect  of  the  judgment  is  to  do  away  with  mortgagee  with- 
out in  any  manner  purifying  the  title-deed  which  retains  all  its  imper- 
fections. Glackmeyer  y.  The  Mayors  dkc^  of  Quebec  dk  Lagneuxt  11  L.  O.  B. 
18,  8.  C.  1860. 

008.  If  the  applicant  is  willing,  and  files  a  written 
declaration  to  that  effect,  judgment  may  be  rendered 
subject  to  the  hypothecs  mentioned  in  the  certificate  of  the 
registrar  and  to  the  oppositions  and  claims  filed ;  and  in 
such  case  the  immoveable  is  discharged  from  such  hypothecs 
only  as  are  not  mentioned  in  such  judgment.    Ihid.  s.  12. 

909.  The  price  deposited  is  distributed  under  an  order 
of  the  court,  like  moneys  levied  upon  the  seizure  and  sale 
of  immoveables  under  execution.    Ibid.  s.  19. 

070*  The  prothonotary,  before  delivering  to  any  person 
whatever  a  copy  of  any  judgment  of  confirmation  of  title,  is 
bound  to  cause  such  judgment  to  be  registered  in  the  proper 
registry  office,  as  prescribed  in  the  title  Of  registration  of 
real  rights  in  the  Civil  Code,  and  has  a  right  to  demand 
from  the  applicant  the  cost  and  expenses  of  such  registra- 
tion, and  of  the  cancellings  which  it  occasions.  25  Y.  c. 
11,  s.  2. 

Vt\*  The  word  ''  hypothec,"  in  this  chapter,  includes 
all  privileges  affecting  real  estate.    lUd,  s.  82. 
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CHAPTER    EIGHTH. 

OF  SEPARATION  BETWEEN  CONSORTS. 


SECTION  I. 
OF   BEPABATION  OF  PROPERTT. 

97ft*  No  suit  for  separation  of  property  can  be  brought 
by  a  married  woman  without  the  previous  authorization  of 
a  judge,  granted  upon  petition  to  that  effect  or  upon  con- 
clusions for  that  purpose  contained  in  the  declaration  in 
such  suit.    2  Pig.  182 ;  C.  P.  C.  865. 

978*  Suits  for  separation  of  property  must  be  brought 
only  in  the  cases  and  within  the  jurisdiction  mentioned  in 
article  1811  of  the  Civil  Code,  and  in  article  85  of  this  code. 
2  Pig.  181. 

974»  The  formalities  required  for  summons  in  ordinary 
cases  must  be  strictly  observed  in  such  suits;  and  the  con- 
sort summoned  has  no  power  to  dispense  with  the  same, 
either  directly  or  indirectly,  even  as  regards  the  delay  upon 
the  summons. 

[Notice  of  such  suit  must  be  given  and  published  during 
one  month  in  the  Canada  Oazette*  and  in  two  newspapers 
at,  or  as  near  as  possible  to,  the  place  where  the  defendant 
resides,  one  of  which  is  published  in  the  French  and  the 
other  in  the  English  language. 

No  proceedings  can  be  had  in  such  suit  until  after  the 
publication  of  such  notice.]     27-28  Y.  c.  17,  s.  12,  §  8. 

*  Now  "  The  Quebec  Official  Gazette.**    31  Vict.  cap.  18,  sec.  4  (Que.) 
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The  wile  suing  for  Beparation  from  bed  and  board  is  not  entitled  to  ask 
that  the  defendant  be  foreclosed  from  making  proof  nnless  he  pay  the  fees 
dne  to  her  attorney.    McBougall  y.  Scott,  4  L.  N.  823,  S.  C.  1881. 

975*  Any  creditor  of  the  person  sued  for  separation  of 
property  has  a  right  to  intervene  in  the  suit,  in  order  either 
to  watch  the  proceedings  or  to  contest  the  plaintiff's  claim, 
and  he  may  for  this  purpose  set  up  whatever  grounds  and 
exercise  whatever  rights  his  debtor  might.  Code,  Con  v. 
Matri.  art.  60 ;  2  Pig.  180 ;  27-28  V.  c.  17,  s.  12,  §  8 ;  C- 
P.  C.  871. 

970.  Separation  of  property  thus  sued  for  cannot  be 
granted  upon  i\\Q  confession  or  the  admissions  of  the  defen- 
dant ;  the  allegations  of  the  declaration  must  be  established 
by  some  other  legal  proof.    2  Pig.  186-7 ;  C.  P.  C.  870. 

97^7*  The  judgment  pronouncing  separation  of  property 
may,at  the  same  time, determine  the  reprises  of  the  plaintiff, 
or  order,  that  they  shall  be  determined  by  a  practitioner  or 
by  experts,  if  there  be  occasion  for  it.    2  Pig.  198-4. 

978*  The  judgment  of  separation  must  be  executed  and 
published  in  accordance  with  the  provisions  contained  in 
articles  1812  and  1813  in  the  Civil  Code.    C.  P.  C.  866-872. 

979*  The  wife  who  sues  for  separation  may  accept  or 
renounce  the  community,  according  to  circumstauces.  If 
the  husband  fails  to  make  an  inventory,  she  may,  upon 
being  authorized,  have  one  made,  if  she  has  not  renounced. 

If  she  accepts,  the  partition  is  effected  in  the  manner  pro- 
vided in  the  Civil  Code,  in  the  title  relating  to  marriage 
covenants.    2  Pig.  182-8,  196. 

980«  [The  wife's  renunciation  of  the  community  must 
be  registered  in* the  registry  office  of  the  division  in  which 
the  husband  was  domiciled  at  the  time  that  the  suit 
was  brought.] 


664     OF  SEPABATION  OF  PBOPBBTY,  ARTS.  981-982. 

981.  The  judgment  of  separation  may  be  executed 
voluntarily  or  by  legal  means,  as  provided  in  article  1812 
of  the  Civil  Code,  but  without  prejudice  to  the  rights  of 
third  parties. 

[No  married  woman,  separated  as  to  property,  can  carry 
on  trade  until  she  has  delivered  to  the  prothonotary  of  the 
district  and  the  registrar  of  the  county  in  which  she  intends 
carrying  on  trade,  a  declaration  in  writing  stating  her  in- 
tention, her  names  and  surname  and  those  of  her  husband, 
and  the  style  under  which  she  proposes  carrying  on  such 
business.  This  declaration  is  entered  and  transcribed  in 
the  same  registers  as  the  declaration  concerning  partner- 
ships mentioned  in  chapter  65  of  the  Consolidated  Statutes 
for  Lower  Canada. 

All  married  women,  separate  as  to  property,  and  carrying 
on  trade  at  the  time  of  the  coming  into  force  of  this  code 
are  bound  to  comply  with  the  above  mentioned  formalities 
within  six  months  from  such  time. 

Any  married  woman  failing  to  comply  with  the  require- 
ments of  this  article,  is  liable  to  a  penalty  of  two  hundred 
dollars  which  may  be  recovered,  before  any  court  of  com- 
petent civil  jurisdiction,  by  any  person  suing  as  well  in  his 
own  name  as  in  behalf  of  the  crown,  and  one  half  of  such 
penalty  belongs  to  the  prosecutor  and  the  other  half  to  the 
crown,  unless  the  suit  be  brought  in  the  name  of  the 
crown  only,  in  which  case  it  is  entitled  to  the  whole  of  the 
penalty.] 

The  penalty  mentioned  in  C.  C.  P.  981  does  not  apply  to  oases  where  a 
married  woman  is  carrying  on  a  petty  business  with  a  stock  of  the  value 
of  a  few  dollars  only.    Ross  v.  Prud'homme,  6  L.  N.  37,  S.  G.  R.  1SS3. 

982*  When  the  reprises  of  the  wife  consist  of  moveable 
property,  the  husband  may  oblige  her  to  invest  the  proceeds 
thereof,  or  a  portion  of  the  same,  in  the  purchase  of 
immoveables.    2  Pig.  196. 
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9^8*  If  the  husband  gives  up  immoveables  to  his  wife 
in  payment  of  her  reprises,  she  must  apply  for  and  obtain 
a  judgment  of  confirmation  of  the  deed  by  which  he  does 
so,  according  to  the  formalities  prescribed  in  the  preceding 
chapter.     Ibid. 

984.  If  the  amount  at  which  the  rights  of  the  wife  have 
been  determined  is  not  voluntarily  paid,  execution  may  be 
enforced  as  in  ordinary  cases. 

Nevertheless,  the  husband  may  compel  the  wife  to  receive 
immoveables  in  payment,  at  a  valuation  by  experts,  pro- 
vided such  immoveables  are  available  and  do  not  prejudice 
her  interests.    IHd,' 

SECTION  n. 
OF  SEPARATION  FROM  BED  AND  BOARD. 

08S*  Besides  the  provisions  contained  in  the  Civil  Code 
on  the  subject  of  separation  from  bed  and  board,  those  of 
the  present  section  also  apply.     2  Pig.  216-7. 

1.  In  an  action  for  separation  from  bed  and  board  it  is  not  necessary 
to  give  notice  in  the  Official  Gazette  or  in  any  public  journals,  notwith- 
standing such  action  entails  separation  of  property.  Leclere  v.  lA)Td,  4  B. 
L.  631,  8.  C.  1878. 

086.  A  wife  who  desires  to  obtain  a  separation  from 
bed  and  board  must,  in  order  to  bring  the  suit,  first  obtain 
the  authorization  of  a  judge,  by  means  of  a  petition  giving 
a  summary  statement  of  the  facts  which  give  rise  to  her 
application,  with  an  affirmation  under  oath,  and  indicating 
the  house  wbere  she  intends  to  reside  during  the  suit,  and 
where  she  will  convey  the  linen  and  wearing  apparel  neces- 
sary for  her  use. 

The  application  must  be  served  upon  her  husband,  if  the 
judge  so  orders.    2  Pig.  216-7. 
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987*  -If  the  wife  thinks  proper  to  demand  an  attach- 
ment of  the  moveable  property  of  the  community,  she  must 
likewise  be  authorized  by  a  judge  for  that  purpose. 

The  attachment  is  effected  in  the  same  manner  as  attach- 
ment for  rent,  but  the  husband  remains  judicial  guardian 
of  the  property  attached.     2  Fig.  184. 

Where  a  demand  of  separation  from  bed  and  board  is  aooompanied  by  a 
saisie  gagerie  contervatoire,  the  declaration  may  be  served  at  the  office  of 
the  prothonotary  within  three  days  alter  the  attachment.  C.  8.  L.  C. 
cap.  88,  sec.  57.    Benoit  v.  Desjardins,  11  B.  L.  646;  8.  C.  B.  18S2. 

988*  The  wife  may  also  join  with  her  demand  for 
separation  an  attachment  in  revendication  of  such  move- 
ables as  belong  to  her. 

989.  The  trial  of  the  case,  the  judgment,  its  execution, 
and  its  publication  are  subject  to  the  provisions  contained 
in  the  preceding  section. 

1.  When  the  husband  sues  his  wife  she  does  not  require  any  authoriza- 
tion to  eater  en  juatice.     Luaaier  v.  Arekambatiltf  11  L.  C.  J.  63,  Q.  B.  ISiS. 


CHAPTER    NINTH. 

OF   OPPOSITIONS   TO   MABBIAOE. 

990*  [Every  opposition  to  a  marriage  must  be  accom- 
panied with  a  notice  indicating  the  day  and  hour  at  which 
the  opposition  will  be  presented  to  the  Superior  Court,  or 
to  a  judge  of  such  court.] 

991«   [The  opposition  and  notice  must  be  served  both 

1   upon  the  functionary  called  upon  to  solemnize  the  marriage 

and  upon  the  intended  consorts,  or  the  persons  who  repre- 
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sent  them,  a  delay  of  five  intermediate  days  being  observed, 
with  the  usual  addition  where  the  distance  exceeds  five 
leagues.] 

093.  [The  proceedings  upon  the  opposition  are  sum- 
mary, and  conducted  in  the  same  manner  as  those  in  suits 
between  lessors  and  lessees.] 

9Wt»  [If  the  opposant  fails  to  present  his  opposition 
upon  the  day  fixed,  any  person  interested  may  obtain  judg- 
ment of  non-suit  against  him,  upon  filing  a  copy  of  the 
opposition  served  upon  such  person ;  and  upon  receiving  a 
copy  of  such  judgment  the  functionary  called  upon  to 
solemnize  the  marriage  may  proceed.] 

994*  [If  the  opposant  fails  to  proceed  in  the  manner 
prescribed  the  opposition  is  declared  abandoned.] 

99S*  [The  court  or  judge  before  rendering  judgment 
upon  the  opposition  may,  if  there  be  cause  for  it,  summon 
the  parents,  or,  in  default  of  parents,  the  friends  of  the 
intending  consorts,  in  order  that  they  may  give  their 
opinion  upon  the  intended  marriage,  and  that  such  further 
action  may  be  had  as  to  law  may  appertain.] 

996.  [An  appeal  lies  to  the  court  of  Queen's  Bench 
from  judgments  rendered  on  such  oppositions,  the  same 
formalities  being  observed  as  in  appeals  from  the  Circuit 
Court,  and  the  proceedings  on  such  appeal  take  precedence] . 
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CHAPTER   TENTH. 

PROCEEDINGS    AFFECTING    CORPORATIONS    OR    PUBLIC 

OFFICES. 


SECTION  I. 

OF     CORPORATIONS      HiLEOALLY      FORMED,     OR     VIOLATINa     OB 

EXCEEDING  THEIR   POWERS. 

* 

fl97*  In  the  following  cases  : 

1.  Whenever  any  association  or  number  of  persons  acts 
as  a  corporation  without  being  legally  incorporated  or 
recognised ; 

2.  Whenever  any  corporation,  public  body  or  board, 
violates  any  of  the  provisions  of  the  Acts  by  which  it  is 
governed,  or  becomes  liable  to  a  forfeiture  of  its  rights,  or 
does  or  omits  to  do  acts,  the  doing  or  omission  of  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges 
and  franchises,  or  exercises  any  power,  franchise  or  privilege 
which  does  not  belong  to  it  or  is  not  conferred  upon  it  by 
law : 

It  is  the  duty  of  Her  Majesty's  Attorney-General  for 
Lower  Canada  to  prosecute,  in  Her  Majesty's  name,  such 
violations  of  the  law  whenever  he  has  good  reason  to  believe 
that  such  facts  can  be  established  by  proof,  in  every  case  of 
public  general  interest ;  but  he  is  not  bound  to  do  so  in  any 
other  case  unless  sufficient  security  is  given  to  indemnify 
the  government  against  all  costs  to  be  incurred  upon  such 
proceeding.     C.  S.  L.  G.  c.  88,  s.  9. 

41  Vict.  c.  18,  (Que.) : 

1.  Article  997  of  the  Code  of  CivU  Procedure,  is  amended,  by  adding 
thereto  the  foUowing  words:  "  and  in  each  case  the  epeoial  information 
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must  mention  the  names  of  the  person  who  has  solicited  the  Attorney- 
General  to  take  snch  legal  proceedings  and  of  the  person  who  has  become 
security  for  costs.** 

1.  The  remedy  provided  by  art.  997  does  not  deprive  a  person  of  his 
right  at  common  law  to  bring  an  action  in  his  own  name  to  annnl  as 
illegal  a  by-law  imposing  a  special  tax.  Any  person  may  seek  redress 
before  the  tribunals  of  the  country  against  corporations  by  whose  acts  his 
rights  or  property  may  be  injuriously  affected,  or  by  whom  he  may  be  in 
any  way  aggrieved,  in  the  same  manner  and  to  the  same  extent  a^  he 
could  do  so  against  individuals  under  siniilar  circumstances.  Hunt  et  al. 
V.  The  Corporation  of  Quebec,  4  Q.  L.  B.  275,  B.  C.  1878. 

2.  The  Attorney-General  alone  can  complain  where  defendant's  trust  is 
of  a  public  and  not  of  a  private  nature,  and  when  a  public  board  is 
accused  of  violating  the  Act  by  which  it  is  governed.  The  St.  Laterettce 
Grain  Elev.  Co.  v.  The  Harbor  Commitsioners  of  Montreal,  2  L.  N.  197,  S. 
C.  1879. 

8.  A  corporator  who  alleges  that  he  is  suffering  an  actual  injury  from 
the  unauthorized  acts  of  a  corporation,  may  institute  an  action  in  his  own 
name  without  the  intervention  of  the  Attorney -General  to  restrain  such 
unauthorized  action.  MoUon  v.  The  Mayor  et  al,  of  Montreal,  23  L.  C.  J. 
169,  Q.  B.  1876. 

4.  The  provincial  Attorney-General  is  entitled,  under  this  article,  to 
pray  that  the  charter  of  the  Montreal  Telegraph  Go.  be  declared  forfeited. 
Loranger  v.  The  Montreal  Telegraph  Co.,  5  L.  N.  429,  8.  G.  1882. 

See  Loranger  v.  Dorion  et  al.,  4  L.  N.  108,  8.  C.  1881,  4  L.  N.  373,  Q.  B. 
1681. 

9t>^>  The  sutnmojis  for  that  purpose  must  be  preceded  by 
the  presenting  to  the  Superior  Court,  in  term,  or  to  a  judge  in 
vacation,  of  a  special  information,  containing  conclusions 
adapted  to  the  nature  of  the  contravention,  and  supported  by 
affidavits  to  the  satisfaction  of  the  court  or  judge ;  and  the  icrit 
of  summons  cannot  issue  upon  such  information  without  the 
authorization  of  the  court  or  judge.     Ibid, 

85  Vict.,  c.  6,  (Que.) : 

21.  Article  998  is  amended  so  as  to  read  as  follows : — 
**  998.  The  sunmions  for  that  purpose  must  be  preceded  by  the  present- 
ing to  the  Superior  Court,  or  to  a  judge,  of  a  special  information,  contain- 
ing conclusions  adapted  to  the  nature  of  the  contravention,  and  supported 
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by  an  affidavit  to  the  satiflf action  of  the  court  or  jndge,  and  the  writ  of 
Bommons  cannot  issae  npon  each  information  without  the  anthorizatioQ 
of  the  court  or  judge. 

This  writ,  as  well  as  the  writs  of  quo  warranto,  mandaimts  and  prohibi- 
tion, shall  be  in  the  same  form  as  ordinary  writs  of  stimmons.*' 

1.  It  is  not  necessary  that  the  judge's  order  direct  the  respondent  to 
appear  at  the  place  mentioned  in  the  petition.  Bureau  v.  Normand  dt 
Ckmin  tt  al„  5  B.  L.  40,  8.  G.  1873. 

999.  The  writ  of  summons  commands  the  persons  actlDg 
illegally  as  a  corporation,  or  the  corporation  complained  of, 
to  appear  on  a  day  fixed  by  the  court  or  judge. 

It  is  served,  in  the  first  case,  upon  some  one  of  the 
persons  usurping  corporate  rights,  or  at  the  principal  office 
or  place  of  business  of  the  association,  speaking  to  a  reason- 
able person;  and,  in  the  second  case,  according  to  the 
provisions  contained  in  articles  61,  ^12,  63  and  78.  Ibid.  s. 
10,  §§  2,  8. 

1000.  The  delay  upon  summons  is  three  days,  with  the 
usual  extension  when  the  distance  exceeds  five  leagues,  as 
prescribed  by  article  75.     lUd.  s.  1,  §  2. 

See  ante,  art.  75. 

1.  The  delay  after  service  of  a  writ  of  quo  warranto,  when  in  conformity 
with  art.  1000  of  the  Code  of  Procedure,  is  three  days.  Bureau  v.  Normand 
dt  Qouin  et  al,,  5  B.  L.  40,  S.  C.  1878. 

lOOl*  The  defendants  are  bound  to  appear  on  the  day 
fixed,  and  if  they  fail  to  do  so  the  prosecutor  proceeds  with 
his  case  by  default.    Ihid.  s.  6. 

I002*  If  the  defendants  appear,  they  must,  within  four 
days,  plead  specially  to  the  information ;  and  the  prosecutor 
is  bound  to  answer  within  three  days.    Ibid,  s.  2. 

1008*  Within  three  days  from  the  filing  of  the  answer, 
the  prosecutor  must  proceed  to  prove  the  allegations  of  the 
information,  in  the  same  manner  as  proof  is  made  in  ordin- 
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ary  eases ;  and  after  the  closing  of  his  proof  and  within  a 
farther  delay  of  two  days,  the  defendants  are  bound  to 
adduce  their  proof.    Ibid.  s.  8. 

1.  Where  the  principal  action  is  of  a  Bnmmary  nature,  the  proceedings 
on  an  intervention  are  governed  by  the  same  rales.  Stephen  et  al.  v.  The 
Montreal,  Portland  and  BoeUm  Ry.  Co.,  7  L.  N.  62,  S.  G.  1884. 

2.  No  inscription  is  necessary,  even  when  the  parties  have  allowed  the 
delays  to  be  overran.    Kerr  v.  Peltier,  4  L.  N.  100,  Q.  B.  1881. 

1004*  As  soon  as  the  proof  of  the  defendants  is  closed, 
the  prosecutor  may  be  allowed  to  produce  evidence  in  re-* 
buttal,  if  there  is  occasion  for  it ;  if  he  does  not,  either  of  the 
parties  may  inscribe  the  cause  for  hearing  on  the  merits, 
giving  the  opposite  party  notice  of  at  least  one  day  before 
the  day  fixed.    Ibid,  s.  4. 

1005.  The  court  or  judge  may  extend  the  delays  when- 
ever it  is  necessary  for  the  ends  of  justice.    Ibid.  §  2. 

lOOO*  Notwithstanding  the  provisions  contained  in 
article  1002,  the  defendants  may  set  up  against  the 
information  such  preliminary  exceptions  or  exceptions  to  the 
form  as  they  deem  advisable,  and  the  plaintiff  may  demur 
to  the  pleas  set  up  in  defence.    Ibid. 

1007«  If  the  judgment  declares  the  association  to  have 
been  illegally  formed,  the  persons  composing  it  are  person- 
ally bound  to  pay  the  costs ;  and  if  it  be  renderd  against  a 
corporation,  public  body  or  board,  the  costs  may  be  levied 
either  upon  the  property  of  such  corporation  or  upon  the 
private  property  of  the  directors  or  other  officers  thereof. 
Ibid.  s.  10,  §  6.  ^ 

1008*  Whenever  any  corporation,  public  body  or  board, 
has  forfeited  its  rights,  privileges  and  franchises,  the  judg- 
ment declares  it  to  be  dissolved  and  to  be  deprived  of  its 
rights,  and  a  curator  is  named  in  due  form  to  administer 

its  property  and  liquidate  its  affair^.    Ibid.  s.  10. 

86  F.  c.  0.  p. 
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1.  A.  judge  in  ohamben  has  no  jarisdiotion  to  appoint  a  corator  to  a 
diBsolved  corporation,  nntil  its  diaaolation  has  been  judicially  pronounoed 
in  due  oourse  of  law.  The  Montreal  Patent  Qtumo  Company  in  re  dt  Maule 
et  al,  18  L.  C.  J.  129.  8.  G.  1674. 

1009.  The  curator,  after  having  given  the  security  re- 
quired by  the  court  or  judge,  becomes  seized  of  the  property 
of  the  dissolved  corporation,  an  inventory  of  which  he  must 
cause  to  be  made  in  due  form  of  law,  in  the  presence  of  one 
or  more  of  the  persons  who  were  members  of  such  corpora- 
tion. He  must  afterwards  dispose  of  the  moveable  property 
to  the  best  advantage.    Ibid. — G.  G.  871-2-8. 

lOlO*  [He  is  bound  to  give  notice  of  his  appointment 

by  an  advertisement  to  be  inserted  at  least  twice  in  two 
newspapers  designated  by  the  court  or  judge.] 

lOll*  The  curator  must  cause  the  proceeds  realized  to 
be  distributed  among  the  creditors  of  the  corporation,  by 
the  Superior  Gourt,  in  the  district  in  which  its  principal 
place  of  business  was  situated,  after  giving  notice  of  the 
day  upon  which  he  will  make  application  for  that  purpose. 

Such  notice  must  be  published  at  least  three  times  in  two 
public  newspapers,  named  by  the  court,  and  the  first  publi- 
cation must  be  made  two  months  at  least  before  the  day 
fixed  for  such  application.    G.  S.  L.  G.  c.  88,  s.  10,  §§  1, 2. 

1012*  If  there  are  any  debts  remaining  due  by  such 
corporation,  its  immoveable  property  can  only  be  sold  upon 
a  suit  brought  against  the  curator  in  the  ordinary  form. 
Ibid,  s.  8. 

lOiS.  [If  there  are  no  debts  due  by  such  corporation, 
or  if  such  debts  are  not  known,  then  the  curator  must  pro- 
ceed to  the  sale  of  the  immoveables  to  the  highest  bidder, 
after  giving  notice  of  such  sale,  in  the  same  manner  as  the 
sheriff  does  in  executions  against  the  immoveables  of  a 
debtor.]     Ibid.  s.  4. 
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1014.  A  sale  thus  effected  by  the  curator  after  observ- 
ing the  requisite  formalities,  has  all  the  effects  of  a  sheriff's 
sale.    lUd.  s.  5. 

1015*  The  curator  is  then  bound  to  account,  in  the  same 
manner  as  curators  to  vacant  estates. 

SECTION  n. 
USXJBPATION  OF  PUBLIC  OR  COBPORATE   OFFICES. 

1016*  Any  person  interested  may  bring  a  complaint 
ii^henever  another  person  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises : 

1.  Any  public  office,  or  any  franchise  or  privilege  in 
Lower  Canada ; 

2.  Any  office  in  any  corporation,  or  other  public  body  or 
board; 

Whether  such  office  exists  under  the  common  law,  or  was 
created  in  virtue  of  any  statute  or  ordinance.  G.  S.  L.  G. 
e.  88,  s.  1. 

1017*  Such  complaint  is  brought  before  the  Superior 
Court,  or  before  a  judge  of  the  said  court,  but  the  writ  of 
summons  cannot  issue  without  leave  of  the  court  or  judge, 
obtained  in  the  manner  mentioned  in  article  998 ;  and  the 
same  delays  and  formalities  are  observed  in  the  proceed- 
ings as  in  the  preceding  section.    Ibid.  ss.  1>  2,  8,  4. 

1.  It  is  discretionary  in  the  court  to  grant  or  to  withhold  a  quo  war- 
ranto information,  even  where  a  good  objection  to  the  title  is  shown.  Roy 
et  al.  V.  ThibauU,  22  L.  C.  J.  280,  S.  G.  1878. 

3.  The  petition  required  for  the  issuing  of  a  writ  of  quotoarrantOf  which 
sets  forth  generally  the  grounds  of  complaint,  is  sufficient,  without  setting 
forth  the  details.    Fra$er  v.  BuUau,  10  L.  C.  B.  289,  Q.  B.  1860. 

3.  In  proceedings  affecting  corporations  or  public  officers,  the  defendant 
may  set  up  against  the  information  a  declinatory  exception,  and  at  the 
same  time  pleas  to  the  merits  of  the  petition.  The  Attorney -Oenerdl  v. 
Gray,  15  L.  G.  J.  255,  S.  G.  B.  1871. 
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4.  It  is  not  neoesBary  in  an  order  of  a  judge  for  a  writ  of  gtio  wtMrrafOa 
that  the  respondent  should  be  directed  to  appear  at  the  place  mentioned 
in  the  petition.    Bureau  y.  Normand  db  Gouin,  6  B.  L.  40,  8.  C.  1878. 

6.  A  prima  feuHe  case  mnst  be  made  out  by  affidavit  before  the  writ  will 
issue.    Oibh  ▼.  PoiUm,  16  L.  G.  B.  257,  S.  C.  1866. 

6.  A  writ  under  C.  S.  L.  C.  o.  88  must  be  addressed  to  a  bailiff  of  the 
8.  C,  to  be  by  him  served  and  returned,  and  not  to  the  defendant.  Emtry 
V.  Simard,  16  L.  C.  B.  278,  8.  C.  1866. 

7.  A  petitioner  causing  a  writ  to  issue  in  term  cannot  proceed  in  vaca- 
tion, but  must  proceed  in  term.  Henderaon  v.  Lora$tgert  15  L.  C.  J.  143, 
8.  C.  1871. 

lOl^  The  complainant,  in  addition  to  the  allegations 
concerning  the  UBurpation  and  illegal  detention  of  the  office^ 
may,  in  bis  petition,  declare  the  name  of  the  person  who 
has  a  right  to  such  office  or  franchise,  and  allege  such  facts 
as  ar^  necessary  to  shew  such  right,  and  the  court  may  in 
such  case  adjudicate  upon  the  claims  of  both  parties.  Ibid» 

8.6. 

1.  A  petition  in  quo  tDarranto  is  not  null  by  reason  of  the  absence  cf 
stamps,  and  the  judge  to  whom  it  is  presented  may  allow  the  fixing  of 
stamps  or  not  in  his  discretion.  Bureau  v.  Normand  d  Goutn,  5  B.  L.  40» 
8. C.  1878. 

2.  The  petition  for  a  writ  of  quo  ^arratkJto  takes  the  place  of  the  decla- 
ration referred  to  in  article  50  of  the  Ck>de  of  Procedure.    JMd. 

8.  The  petition  for  a  writ  of  quo  warramXo  does  not  require  to  be  num- 
bered where  the  writ  itself  bears  the  number  given  to  it  by  the  court. 
I6td. 

4.  A  petition  for  quo  warranto  addressed  to  **  J.  P.,  Judge  of  the  Superior 
Court,  having  and  exercising  jurisdiction  in  the  district  of  Three  Bivers," 
is  an  indication  of  the  tribunal  and  of  the  judge,  equivalent  to  that 
referred  to  by  the  English  authors.  Bureau  v.  Normand  d:  Oouin  etaL,B 
B.  L.  40,  8. 0. 1878. 

5.  The  right  to  a  municipal  office  must  be  contested  according  to  the 
'  provisions  of  and  in  the  manner  prescribed  by  the  Municipal  Code,  and 

not  by  quo  warrmUo,    FUet  y.  Foumier,  8  Q.  L.  B.  884,  8.  O.  B.  1877. 

6.  The  8.  C.  has  authority  to  issue  a  provisional  order  on  a  writ  of 
quo  warranto  to  prevent  an  illegal  proceeding  by  a  member  of  an  inferior 
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tribunal,  each  as  a  Board  of  Bevision  acting  under  87  Vict.  c.61,  (Que.), 
for  the  revision  of  the  voters'  lists.  Lanwntagne  v.  I^tevemon,  6  L.  N.  6ft» 
8.  G.  1888. 

See  Paris  v.  Cmiiure,  10,  Q.  L.  B.  1,  S.  C.  B.  1883. 

1019.  If  the  complaint  is  well  founded^  the  judgment 
orders  the  defendant  to  be  ousted  and  excluded  from  the 
office,  franchise  or  privilege,  and  condemns  him  to  pay 
costs  to  the  complainant;  the  court  or  judge  may  also 
condemn  the  defendant  to  pay  a  fine  not  exceeding  the  sum 
of  four  hundred  dollars,  which  must  be  paid  over  to  the 
Receiver-General  of  the  Province.    Ibid,  s.  7,  §§  1,  2. 

1020*  If  the  complaint  is  dismissed,  the  complainant 
must  be  condemned  to  pay  all  costs.     Ibid.  §  8. 

10521*  Any  person  whom  the  judgment  declares  to  be 
entitled  to  the  office,  or  the  franchise,  may,  after  taking  the 
oath  of  office,  and  giving  such  security  as  may  be  required 
by  law,  take  upon  himself  the  exercise  of  such  office  or 
franchise,  and  may  demand  of  the  defendant  all  keys, 
books,  papers  and  insignia,  in  the  possession  or  custody  of 
such  defendant,  and  belonging  to  such  office  or  franchise, 
and  in  the  case  of  neglect  or  refusal  to  deliver  up  the  same, 
the  court  may  order  the  sheriff  to  take  possession  of  such 
keys,  books,  papers  and  insignia,  and  to  deliver  over  the 
same  to  the  person  adjudged  to  be  entitled  thereto,  without 
prejudice  to  any  criminal  proceedings  to  which  such  defen- 
dant may.be  liable.    Ibid,  s.  8,  §§  1,  2. 

SECTION  ni. 
OF  MANDAMUS. 

1022*  In  the  following  cases  : 

1.  Whenever  any  corporation  neglects  or  refuses  to  make 
any  election  which  by  law  it  is  bound  to  make,  or  to  recog- 
nize such  of  its  members  as  have  been  legally  chosen  or 
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elected,  or  to  reinstate  such  of  its  members  as  may  have 
been  removed  without  lawful  cause  ; 

2.  Whenever  any  person  holding  any  office  in  any  corpo- 
ration, public  body,  or  court  of  inferior  jurisdiction,  omits, 
neglects  or  refuses  to  perform  any  duty  belonging  to  such 
office,  or  any  act  which  by  law  he  is  bound  to  perform  ; 

8.  Whenever  any  heir  or  representative  of  a  public  officer 
omits,  refuses  or  neglects  to  do  any  act  which,  as  such  heir 
or  representative,  he  is  by  law  obliged  to  do ; 

4.  In  all  cases  where  a  writ  of  mandamus  would  lie  in 
England  ; 

Any  person  interested  may  apply  to  the  Superior  Court  or 
to  a  judge  in  vacation  and  obtain  a  writ,  commanding  the 
defendant  to  perform  the  act  or  duty  required,  or  to  show 
cause  to  the  contrary  on  a  day  fixed.   C.  8.  L.  C.  c.  88,  s.  11. 

1.  A  mandamus  wiU  not  lie  from  a  judgment  of  a  municipal  oonncil* 
in  a  matter  of  controverted  elections.  St,  Louis  Exp.,  2  L.  C.  B.  500, 
S.  C.  1862. 

2.  Nor  to  compel  a  fahrique  to  repair  the  fences  of  a  graveyard.  Vin- 
celUtte  V.  The  Fabriqtu  of  St.  il.,  6  L.  C.  B.  4S4,  S.  C.  1856. 

8.  But  it  may  be  issued  to  compel  a  fabriqtu  to  restore  an  offioor  of  the 
Civil  Government  to  a  banc  d'honneur.  Rex  Exp.  v.  The  Fahrique  of 
Pointe  aux  T.,  2  Bev.  de  L6g.  53  A  441,  K.  B.  1821. 

4.  Or  to  compel  a  registrar  to  deliver  a  deed  registered  in  his  office. 
Doutre  v.  Gagnier,  18  L.  C.  J.  805,  S.  C.  B.  1869. 

5.  The  Superior  Court  has  no  authority  to  issue  a  mandamus  to  compel 
the  License  Commissioners  under  87  Vict.  cap.  8,  (Q.)  to  grant  a  license. 
Privett  V.  Sexton  et  al.,  18  L.  C.  J.  192,  S.  C.  1874;  Smart  v.  Corp.  of 
Hoehelaga,  4  L.  N.  255,  S.  C.  1881. 

6.  A  writ  of  mandamus  will  not  lie  to  compel  a  railway  oompany  to 
deposit  an  amount  awarded  for  expropriation  by  arbitrators.  Bourgoin 
V.  The  Montreal  0.  Jt  O.  Ry.  Co.,  1  Legal  News  210,  8.  C.  1877  ;  21 L.  C.  J. 
217. 

7.  Nor  to  compel  the  City  of  Montreal  to  appoint  commissioners  for 
the  purpose  of  fixing  the  amount  of  indemnity  to  be  paid  to  the  owners 
of  property  affected  by  the  change  of  level  of  a  street,  although  no  grade 
for  such  street  had  been  formally  determined  previously.  Joseph  r.  The 
City  of  Montreal,  1  Legal  News  210,  S.  C.  1877,  21  L.  C.  J.  282. 
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8.  The  oonrt  may  grant  an  order  to  restrain  a  person  from  committing 
an  illegsJ  act,  without  having  recourse  to  a  mandamnu.  Bourgoin  et  al.  v. 
Malhoit  et  al,,  8  B.  L.  896,  S.  G.  1876. 

9.  The  writ  will  lie  to  compel  a  secretary  of  a  corporation  to  allow  a 
shareholder  to  have  commonication  of  its  books.  Hihhard  v.  Bartalou,  1 
L.  G.  L.  J.  98,  S.  G.  1865. 

10.  A  mamdamus  lies  only  where  no  other  remedy  exists.  Moffat  y.  St, 
Amour,  9  B.  L.  439,  8.  G.  1876. 

11.  A  mandamus  will  not  issae  if  it  would  be  fruitless.  Monette  v.  Char- 
etU,  4  L.  N.  220,  S.  G.  1881. 

12.  A  mandamus  will  not  lie  against  a  railway  company  to  compel  it  to 
fulfil  a  statutory  obligation,  such  as  the  obligation  to  make  and  maintain 
crossings  on  the  petitioner's  property,  under  the  Quebec  Bailway  Act, — 
there  being  a  remedy  by  ordinary  action.  Dubtte  v.  The  Montreal  d  Sorel 
Ry.  Co,y  7  L.  N.  5,  S.  C.  B.  1883. 

18.  Mandamus  will  issue  in  the  name  of  a  shareholder  to  compel  a  cor- 
poration to  call  an  annual  meeting.  Hatton  v.  Montreal  P,  <&B.  Ry,  Co. 
et  aZ.,  7  L.  N.  868,  M.  L.  B.  1,  8.  C.  69,  8.  C.  1884. 

lOStS*  2^he  application  is  made  by  a  petition,  supported 

with  affidavits  setting  forth  the  facts  of  the  case,  and  presented 
to  the  court  or  judge,  who  may  thereupon  order  the  writ  to 
issue ;  and  such  writ  is  served  in  the  same  manner  as  any 
other  writ  of  summons.    Ibid,  a.  12. 

85  Vict.  c.  6,  (Que.)  : 

22.  Article  1028  is  amended  so  as  to  read  as  follows : 

"  1023.  The  application  is  made  by  a  petition  supported  with  an  affida- 
vit, affirming  that  the  facts  set  forth  in  the  said  petition  are  true,  and 
presented  to  the  court  or  judge,  who  may  thereupon  order  a  writ  of  man- 
damus to  issue ;  and  such  writ  is  served  in  the  same  manner  as  any  other 
writ  of  summons." 

Vide,  85  Vict.  cap.  6,  sec.  21  (Que.)  under  art.  998  supra. 

1.  The  writ  should  contain  the  date  of  the  month  upon  which  it  issued, 
and  cannot  be  made  returnable  on  a  day  other  than  that  fixed  by  the 
judge  who  ordered  it  to  issue.  Avdy  v.  Cam.  d'Ecole  de  St.  Charles^  8  Q. 
L.  B.  340,  8.  C.  1882. 
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2.  A  plaintiff  may  in  an  ordinary  action  which  is  not  accompanied  by 
an  affidavit,  pray  that  defendant  be  ordered  not  to  commit  a  certain  act 
which  is  illegal.    Bourgcin  et  al.  v.  Malkiot  et  aL,  7  L.  N.  286,  S.  C.  1878. 

3.  A  jadge  in  chambers  may,  even  daring  term,  grant  an  application 
for  a  writ  of  maTidamiu  under  art.  1028  of  the  Code  of  Procedare  as 
amended  by  Q.  85  Vict.  cap.  6,  sec.  22.  Smith  y.  Sextan,  18  L.  C.  J.  193, 
S.  C.  1874. 

4.  The  affidavit  in  support  of  the  petition  may  be  in  general  terms. 
Ibid;  Contra  :  Clark  v.  Chauveau,  8  Q.  L.  B.  98,  Q.  B.  1882. 

5.  The  petition  most  set  forth  sufficiently  the  interest  of  the  petitioner, 
and  that  he  has  no  other  means  of  procuring  what  he  claims.  Provost  v. 
IfoMon,  5  B.  L.  656,  S.  C.  1874. 

6.  Except  in  case  of  urgent  necessity  the  prothonotary  has  no  power  to 
issue  such  writ,  and  though  his  proceedings  have  since  been  ratified  by  a 
judge,  they  will  be  annulled.  Auger  v.  CoU,  17  L.  C.  B.  29,  8.  C.  B. 
1866. 

7.  An  ordinary  writ  of  summons  ordering  defendants  to  appear  to  answer 
a  petition  thereunto  annexed,  asking  that  an  order  do  issue  to  oblige  them 
to  do  a  certain  act,  is  the  regular  procedure  in  mandamue.  Brown  v.  The 
Curvet  al.  of  Montreal,  6  B.  L.  379,  20  L.  C.  J.  228,  P.  C.  1874. 

1024*  The  proceedings  subsequent  to  the  service  are 
had  in  accordance  >^ith  the  provisions  contained  in  the 
first  section  of  this  chapter.     Ibid.  s.  12  §  2. 

1025*  If  the  petition  is  well  founded,  the  court  or  judge 
may  order  the  issuing  of  a  peremptory  writ,  commanding 
the  defendant  to  do  the  thing  demanded  of  him  ;  and  if  he 
fails  to  comply  he  may  be  held  by  coercive  imprisonment  to 
do  it,  unless  the  defendant  is  a  corporation,  in  which  case  it 
may  be  condemned  to  pay  a  fine  not  exceeding  two  thousand 
dollars,  which  is  levied  by  execution  in  the  ordinary  manner 
against  its  moveable  and  immoveable  property.  Ibid.  s.  18. 

1.  On  an  appeal  by  defendant  from  a  judgment  ordering  it  to  caU  its 
annual  meeting  within  one  month  or  to  pay  a  fine  of  $2,000,  security 
must  be  given  to  satisfy  the  condemnation  and  not  for  costs  only.  The 
Montreal  P,  dt  B.  By.  Co.  v.  Hatton,  8  L.  N.  11,  M.  L.  B.  1,  Q.  B.  72,  Q. 
B.  1884. 
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3.  Where  the  direoton  omit,  neglect,  or  refuse  to  perform  their  duty  of 
calling  an  Annual  meeting,  and  a  mandamut  issues  to  compel  the  company 
to  hold  such  meeting,  the  condemnation  under  C.  C.  P.  1025  for  failure  to 
comply  will  be  against  the  corporation  and  not  against  the  directors 
personally.  HatUm  v.  The  Montreal  P.  db  B.  Ry,  Co,  et  al,,  7  L.  N.  368,  M. 
L.  B.  1,  S.  G.  69,  S.  C.  C.  1884. 

1026«  Any  person  to  whom,  or  the  person  representing 
any  corporation  to  whom,  the  peremptory  writ  is  directed, 
is  bonnd  to  return  such  writ  on  the  day  specified,  together 
with  a  certificate  thereon  of  its  execution. 

1027*  If  the  matter  relates  to  the  making  by  a  corpo- 
ration of  any  election  to  an  office  which  is  vacant  by  reason 
of  such  election  not  having  taken  place  within  the  time 
required,  or  being  or  having  been  declared  null,  the  pro- 
ceedings are  the  same  as  above  mentioned ;  and  the  writ 
commands  the  proper  officer,  or,  in  his  absence,  such 
person  as  is  appointed  by  the  court  or  judge,  to  proceed  to 
such  election,  at  the  place  and  time  fixed,  and  to  do  every 
act  to  be  done  in  order  to  such  election,  or  shew  cause  to 
the  contrary.    Ibid'  s.  14,  §  2. 

102S«  The  person  to  whom  such  writ  or  peremptory 
writ  is  addressed  cannot,  however,  proceed  to  such  election 
without  giving  public  notice  thereof  in  writing,  in  the 
French  and  in  the  English  languages ;  and  such  notice 
must,  during  at  least  ten  days  previous  to  tbe  day  fixed  for 
such  election,  be  posted  up  at  the  door  of  the  church  of  the 
locahty  in  which  the  principal  office  or  place  of  business  of 
such  corporation  is,  and  if  there  is  no  church,  then  in  one 
of  the  most  public  places  in  such  locality.    Ibid,  s.  14,  §  8. 

1029.  Nevertheless,  every  such  election  and  every  act 
done  in  order  thereto  is  void,  unless  as  great  a  number  of 
voters  are  present  and  vote  thereat  as  would  have  been 
required  if  the  election  had  taken  place  at  the  usual  time 
and  under  ordinary  circumstances.    Itnd*  §  6. 
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1030«  The    peremptory  writ  is   served  in  the  same 
manner  as  writs  in  error  or  in  appeal. 


41  Vict.  c.  14  (Que.)  : 

An  act  to  provide  for  the  issue  of  the  Writ  of  Injanotion  in  oertain 
oases,  and  to  regulate  the  procedure  in  relation  thereto. 

{AsMenled  to  9th  March,  1878.) 

Her  Majesty^,  by  and  with  the  advice  and  consent  of  the  Legislatore  of 
Quebec,  enacts  as  follows : 

I.  The  Superior  Court,  in  term,  or  any  judge  thereof,  in  vacation  or 
during  term,  may  grant  a  writ  of  injunction,  ordering  the  suspension  of 
any  act,  proceeding,  operation,  work  of  construction  or  demolition , 
according  to  the  circumstances,  in  any  of  the  cases  following : 

(1.)  Whenever  any  corporation,  unlawfully  and  without  having  fulfilled 
the  formalities  set  forth  and  prescribed  by  law  or  the  act  of  inoorporation 
thereof,  takes  possession,  or  on  its  own  behalf  causes  possession  to  be 
taken,  of  any  land  the  property  of  other 'persons,  or  makes  or  causes  to  be 
made  on  any  land  the  property  of  other  persons,  excavations  or  works  of 
demolition  or  construction ;  or  whenever  such  corporation  acts  or  takes 
any  proceeding,  beyond  its  power,  or  without  having  fulfilled  the  formali- 
ties prescribed  by  law,  or  the  act  of  inoorporation  thereof ; 

(2.)  Whenever  any  person,  who  has  not  acquired  the  possession  of  one 
year,  and  who  has  no  valid  title  to  the  property,  causes  work  to  be  carried 
on,  upon  any  land  whereof  another  is  proprietor  through  a  valid  title,  and 
of  which  he  is  in  lawful  possession  ; 

(8.)  Whenever  any  person  does  anything  in  breach  of  any  written 
contract  or  written  agreement ; 

(4.)  To  prevent  the  transfer  of  shares  in  any  corporation  or  company, 
when  such  shares  belong  to  minors,  interdicted  persons,  married  women 
not  separated  as  to  property,  or  unauthorized,  or  persons  legally  incapaci- 
tated, or  when  the  ownership  of  such  share  is  in  dispute,  until  the 
Superior  Court  or  a  judge  thereof  shall  have  adjudicated  on  the  right  of 
property  in  such  shares  or  stock,  or  shall  have  granted  permission  for  the 
transfer  of  such  shares ; 

(5.)  To  prevent  one  or  more  members  of  a  partnership  firm,  either 
during  the  existence  of  the  partnership  or  after  its  dissolution,  from  doing 
acts  inconsistent  with  the  terms  of  the  partnership  agreement,  or  with 
the  duties  of  a  partner.  And  this  provision  shall  apply  to  persona  being 
or  holding  themselves  out  as  being  representatives  of  a  deceased  partner ; 
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(6.)  To  prevent  any  peraon  or  corporation  from  trespassing  on  the 
property  of  the  crown,  or  from  destroying,  cutting,  or  removing  any 
property  belonging  to  the  crown  or  in  which  the  crown  has  any  right  or 
interest.* 

*  1.  An  injunction  issued  at  the  instance  of  a  contractor  against  the 
Commissioner  of  Public  Works  of  this  Province,  and  the  Government 
Engineer,  to  restrain  them  from  resuming  possession  of  a  public  work 
which  the  contractor  was  constructing,  was  improperly  allowed,  it  appear- 
ing that  the  Government  acted  under  the  Quebec  Statute,  32  Vict.  cap.  15, 
and  also  that  the  terms  of  the  contract  permitted  the  Government  to 
Cancel  it  if  the  work  was  not  duly  prosecuted.  Joly  et  al,  v.  Maedonaldt  2 
Legal  News  2,  Q.  B.  1878. 

2.  A  party  suffering  from  an  unjust  expropriation  by  a  railway  company 
may  demand  a  writ  of  injunction  to  prevent  the  company  from  exercising 
its  right  of  expropriation  and  possession  until  the  amount  of  indemnity 
be  determined.  Bourgoin  v.  The  Montreal  N.  C.  By.  Co,y  19  L.  C.  J.  67, 
Q.  B.  1875.    Vide  Qtuhee  Bailway  Act. 

8.  Where  several  plaintiffs  are  each  claiming  from  the  same  defendant, 
or  where  several  defendants  are  sued  separately  by  the  same  plaintiff, 
and  it  appears  that  there  is  only  one  question  on  the  determination  of 
which  aU  the  suits  must  depend,  the  court  may,  in  its  discretion,  grant 
an  injunction  to  stay  proceedings  upon  the  several  contestations,  until  the 
question  involved  therein  be  determined  in  an  action  brought  specially  for 
the  purpose  of  testing  it.  The  North-British  (&  Mercantile  F.  <0  L.  Int.  Co, 
et  al.  V.  Lantbe  ea  qual.,  27  L.  G.  J.  222,  5  L.  N.  823,  B.  C.  C.  1882. 

4.  An  injunction  will  not  issue  where  the  right  of  petitioners  is  not 
sufficiently  clear,  nor  the  injury  absolutely  without  remedy,  especially  in 
view  of  the  loss  which  the  city  would  suffer  by  such  proceeding.  MaUette 
V.  City  of  Montreal,  2  L.  N.  399,  24  L.  C.  J.  2C4,  8.  C.  1879. 

5.  Since  the  passing  of  the  statute  41  Vict.  cap.  14  (Que.),  injunctions 
can  be  granted  only  in  the  cases  and  instances  specified  in  that  statute,  and 
therefore  the  Superior  Court  has  not  jurisdiction  to  restrain  (by  injunc- 
tion) one  of  the  parties  in  the  present  suit,  who  resides  in  Montreal,  from 
proceeding  with  a  bill  of  complaint  in  Chancery  in  Ontario,  instituted  by 
him  since  the  service  of  this  action ;  and  wherein  the  matters  proposed  to 
be  litigated  are  the  same  as  in  the  present  suit.  Even  if  the  court  had 
jurisdiction,  the  application  should  be  refused,  as  it  appears  that  the 
questions  at  issue  are  governed  by  the  laws  of  Ontario,  and  consequently 
the  right  claimed  would  be  more  conveniently  discussed  under  the  bill  of 
complaint  in  Chancery.  Parent  v.  Shearer  et  al.,  28  L.  C.  J.  42,  9  B.  L. 
618,  S.  C.  1879. 

6.  An  individual  shareholder  in  a  railway  company  is  not  entitled  to  an 
injunction  forbidding  a  special  meeting  for  the  purpose  of  sanctioning  a 
lease  of  the  road  to  another  company,  until  a  meeting  has  been  called,  at 
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S.  The  application  for  the  writ  of  injonction  shall  be  made  by  petition, 
supported  by  one  or  more  affidavits  setting  forth  the  facts  of  the  case, 
and  accompanied  by  snoh  documentary  evidence  as  may  be  necessary  to 
establish  the  petitioner's  right  to  the  satisfaction  of  the  court  or  of  a 
judge  thereof,  and  the  proceedings  thereon  shall  be  in  conformity  with 
articles  998  to  1006  inclusively,  and  with  article  1023  of  the  Code  of  Civil 
Procedure. 

which  the  accounts  of  the  company  shall  have  been  submitted,  unless 
fraud  by  the  majority,  or  corrupt  influence  upon  the  minority,  have  been 
proved.  Angus  v.  Montreal,  P.  d^  B.  Ry.,  23  L.  C.  J.  161,  9  B.  L.  646,  S.  C. 
1879. 

7.  The  granting  and  quashing  of  injunctions  are  entirely  within  the  dis- 
cretion of  the  court  or  judge,  who  should  weigh  the  inconveniences  thereby 
caused.  Petitioner  should  show  that  he  has  a  certain  and  indisputable 
right.  He  who  runs  the  risk  of  being  caused  irreparable  damage  must 
be  protected.    Dobie  v.  The  Temporalities  Fund,  9  B.  L.  574,  8.  C.  1879. 

8.  The  exercise  of  his  discretion  by  a  judge  in  refusing  a  writ  will  not 
be  interfered  with  in  appeal,  in  a  case  between  partners.  Demert  v. 
Lamarche  et  al,  3  L.  N.  117,  S.  C.  B.  1880. 

9.  If  the  defendant  disputes  the  plaintiff's  title  or  denies  his  violation  of 
plaintiff's  rights,  the  court  will  seldom,  upon  an  interlocutory  order,  grant 
an  injunction  before  plaintiff  has  established  his  title.  Plaintiff  should 
show  that  his  inconvenience  exceeds  that  of  defendant.  White  v.  White- 
head et  al.,  7  L.  N.  292,  6.  C.  1884. 

10.  A  ratepayer  applied  for  a  provisional  injunction  to  restrain  the  City 
of  Montreal  and  its  officers  from  completing  a  contract  with  a  gas  com- 
pany which  had  been  authorized  by  a  resolution  of  the  City  Council — 
Held,  1.  That  the  illegality  alleged  would,  if  it  existed,  be  as  effectual 
against  the  contract  when  signed  as  it  was  at  present,  and  that,  therefore, 
the  order  asked  would  be  useless  ;  2.  That  as  consumers  had  the  option 
of  taking  gas  or  not  from  the  company,  the  rights  granted  to  the  company 
did  not  constitute  a  monopoly.  Semble,  that  an  action  of  this  nature 
should  have  been  instituted  in  the  name  of  the  Attorney-General.  Stephens 
Y.  T/i€  City  of  Montreal  dt  The  Montreal  Gas  Co.,  7  L.  N.  114,  S.  G.  1884. 

11.  In  determining  an  application  by  a  shareholder  for  an  injunction, 
the  court  will  consider  the  circumstances  of  the  case,  and  adopt  the  course 
which  is  most  advantageous  for  the  whole  body  of  shareholders.  So, 
where  a  ;8hareholder  asked  for  an  interim  order  to  restrain  persons  from 
voting  on  certain  shares,  and  it  appears  that  the  shares  had  been  held  by 
the  defendants  for  more  than  a  year,  to  the  knowledge  of  petitioner,  an 
injunction  was  refused,  more  especially  as  petitioner  had  a  remedy  by 
quo  warranto  if  he  were  wronged  by  an  illegal  vote.  Gilman  v  Eobertsom 
et  al„  7  L.  N.  60,  8.  C.  1884. 
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3«  Except  in  oasee  of  urgent  necessity,  the  oonrt  or  a  judge  thereof 
may,  in  their  discretion,  order  that  notice  of  the  presentation  of  such 
petition  be  served  upon  the  adverse  party,  in  the  time  and  manner  the 
conrt  or  judge  shaU  see  fit  to  order.* 


12.  By  an  agreement  with  B.,  a  shareholder  having  the  majority  of 
shares  in  a  railway  company,  the  petitioners  obtained  an  option  to  axsquire 
within  two  years  certain  proportions  of  B/s  interests,  and,  in  the  mean- 
while, B.  was  to  hold  his  shares  as  trustee  for  the  petitioners,  but  he  re- 
served his  right  to  vote  on  the  shares.  B.,  after  obtaining  large  advances 
from  petitioners,  became  insolvent  and  left  Canada,  and  petitioners 
applied  for  an  injunction  to  prevent  the  annual  meeting,  on  the  ground 
that  as  they  were  precluded  from  voting  by  the  reservation  to  B.,  the 
meeting  of  shareholders  would  be  controlled  by  the  minority,  and  they 
asked  that  the  status  qtu)  be  preserved  until  their  option  expired — Held, 
that  the  case  did  not  justify  the  interference  of  the  court,  and  the  injunc- 
tion was  dissolved.  Sembte,  that  if  the  interests  of  the  shareholders  or 
petitioners  were  jeopardized  by  the  proceedings  at  the  meeting,  the  court, 
pending  suit,  might  appoint  a  receiver  or  sequestrator  to  hold  the  company 
in  the  interests  of  all  concerned.  Stephen  et  al.  v.  The  Montreal^  Portland  dt 
Boeton  Jty.  Co,,  7  L.  N.  85,  8.  G.  1884. 

IS.  A.  writ  of  injunction  is  synonymous  with  a  writ  of  mandamus,  and 
subject  to  the  same  procedure.  Bowgoin  v.  The  Montreal  N,  C  Ry.  Co., 
19  L.  C.  J.  57,  Q.  B.  1875. 

14.  The  courts  and  judges  here  have  the  power  which  existed  in  Eng- 
land and  the  United  States  under  the  name  of  injunction,  and  in  France 
under  another  name,  to  restrain  parties  to  a  suit  from  doing  anything 
that  might  change  their  respective  positions  from  what  it  was  at  the 
beginning  of  the  suit.    Carter  v.  Breakey  et  al.,  3  Q.  L.  B.  232,  S.  C.  1876. 

15.  An  injunction  will  lie  under  the  Merchant  Shipping  Act  of  1854, 
(Imp.),  s.  65,  with  r^sgard  to  a  ship  about  to  be  built  enregistered  under 

"the  provisions  of  the  Canada  Statute  86  Vict.  cap.  128,  s.  36.  Dinning  et  al. 
V.  WurUle  et  al.,  1  Legal  News  33,  Q.  B.  1877. 

*1.  In  the  affidavit  in  support  of  a  demand  for  a  writ  of  injunction,  it 
is  not  sufficient  to  allege  grounds  of  belief  and  information  merely.  Kane 
V.  Montreal  Telegraph  Co.,  20  L.  C.  J.  120,  S.  C.  1876. 

2.  Notice  should  be  given  of  an  application  for  a  writ  of  injunction. 
Kane  v.  Montreal  Telegraph  Co,,  20  L.  C.  J.  120,  S.  C.  1876 

8.  The  petitioner  at  whose  instance  an  injunction  was  ordered  to  issue 
may  be  aUowed  to  add  to  the  conclusion  of  his  prayer,  **  That  he  be  rein- 
stated in  possession"  if  the  other  party  has  disregarded  the  writ. 
Maedonald  v.  Joly  et  al,,  1  Legal  News,  460,  S.  C.  1878. 
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#.  Nevertheless  the  writ  of  injimotion  shall  not  issue,  unless  the  per- 
son applying  therefor  first  gives  good  and  sufficient  security,  in  the 
manner  prescribed  by  and  to  the  satisfaction  of  the  court  or  a  judge 
thereof,  in  the  sum  of  six  hundred  dollars,  or  any  other  higher  sum  fixed 
by  the  said  court  or  judge,  for  the  costs  and  damages,  which  the  defen- 
dant, or  the  person  against  whom  the  writ  of  injunction  is  directed,  may 
suffer  by  reason  of  the  issue  thereof*. 

Upon  the  return  of  the  writ,  the  court  or  a  judge  thereof  toaj  order 
that  such  security  shall  be  increased  to  such  amount  as  it  may  be  deemed 
expedient. 

6.  The  writ  of  injunction  enjoins  the  adverse  party  to  appear  before 
the  court  or  a  judge  thereof  to  answer  the  petition,  and  to  suspend  all 
acts,  proceedings,  operations  or  works  respecting  the  matters  in  dispute 
under  pain  of  all  legal  penalties. 

0.  The  writ  of  injunction  is  served  in  the  same  manner  as  any  other 
writ  of  summons ;  but,  if  found  necessary,  the  court  or  judge  may  pre- 
scribe any  other  mode  of  service. 

7  a  Proceedings  commenced  before  the  court  in  term  may  be  continued 
before  a  judge  in  vacation,  or  even  during  term,  and  in  like  manner, 
proceedings  commenced  before  a  judge  in  vacation  may  be  continued 
before  the  court  in  term,  or  before  any  judge  in  chambers  even  during 

termf. 

*1.  The  defendant  by  demanding  security  for  costs  under  art.  22  C.  C, 
does  not  waive  his  right  to  demand  an  increase  of  the  security  under  this 
section.  Dobie  v.  Temporalities  Fund,  2  L.  N.  277,  23  L.  G.  J.  71,  9  B.  L. 
632,  S.  C.  1879. 

See  art.  128  ante,  same  case. 

2.  The  security  must  be  given  conformably  to  arts.  516,  519  &  520  G. 
C.  P.  and  art.  1962  G.  G.    Ibid.,  2  L.  N.  53,  23  L.  G.  J.  229,  Q.  B.  1878. 

8.  The  application  for  such  security  may  be  made  after  the  return  day 
of  the  writ  and  within  a  reasonable  time  thereafter.    Ibid.,  23  L.  G.  J.  71. 

4.  An  injunction  was  granted  to  suspend  the  execution  of  a  judgment 
of  the  Becorder's  Gourt.  MoUon  et  al,  v.  The  City  of  Montreal,  3  L.  N.  882, 
S.  G.  1880. 

5.  Where  an  injunction  is  issued  in  a  case  which  does  not  fall  within 
the  provisions  of  this  Act,  the  delay  prescribed*  for  ordinary  suits  most 
be  allowed  between  service  and  return.  Black  v.  Stoddartj  4  L.  N.  282,  Q. 
B.  1881. 

fl.  Where  an  injunction  has  been  granted  and  the  parties  haye  joined 
issue  on  the  merits,  it  is  too  late  to  move  to  quash.  Bowrgcin  v.  The  Mon- 
treal N.  C.  By.  Co.,  19  L.  G.  J.  67,  Q.  B.  1876. 
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(2.)  In  order  to  avoid  doabt  it  is  hereby  declared  and  enacted  that  in 
any  proceeding  commenoed  under  this  Act,  any  jadge  of  the  Superior 
Court  shall,  at  every  stage  of  such  proceeding,  have  the  same  power  to 
act  therein  as  the  judge  before  whom  such  proceeding  was  commenced. 

8*  An  injunction  may,  in  any  of  the  cases  mentioned  in  section  one  of 
this  Act,  be  granted  incidentally  upon  petition,  without  the  formality  of 
a  writ,  in  a  cause  pending  before  the  Superior  Court,  either  by  the  court 
or  by  a  judge  in  chambers,  even  during  term,  upon  security  being  given 
as  hereinbefore  provided  for ;  and  the  procedure  shall  be  thereafter  con- 
ducted to  judgment  on  the  incidental  proceeding  in  the  same  manner  as 
on  a  writ  of  injunction. 

(2)  And  in  any  proceeding  instituted  under  this  Act,  any  additional 
injunction  that  may  be  deemed  necessary  by  the  court  or  a  judge  thereof 
may,  upon  petition,  after  due  notice,  be  granted  by  an  interlocutory 
order,  for  such  length  of  time  and  upon  such  conditions,  as  to  security 
or  otherwise,  as  the  court  or  judge  may  deem  reasonable.  And  such 
additional  injunction,  as  well  ae  the  injunctions  contained  in  the  original 
writ,  may,  from  time  to  time,  be  suspended  as  the  court  or  judge  may 
deem  necessary,  and  for  such  period  and  upon  such  conditions  as  to 
security  or  otherwise  as  the  court  or  judge  may  deem  reasonable,  and 
may  afterwards  from  time  to  time  be  renewed  upon  such  conditions,  as 
to  security  and  otherwise,  as  by  the  court  or  judge  may  be  deemed  right. 

0.  Any  judgment,  rendered  by  a  judge  out  of  court  under  this  Act, 
shall  be  subject  to  review  and  appeal  in  the  same  manner  and  to  the  same 
extent  that  it  would  have  been  subject  to  appeal  or  review,  if  rendered  by 
the  court  in  term.* 

lOa  Any  final  judgment  under  this  Act  taken  into  review  or  appeal  and 
any  interlocutory  or  provisional  order  under  this  Act  from  which  an 
appeal  shall  be  allowed  by  the  Court  of  Queen's  Bench,  shall  be  executed 
and  in  force  provisionally,  notwithstanding  and  without  prejudice  to  each 
appeal  or  review ;  but  the  Superior  Court,  in  review,  or  the  Court  of 
Appeals,  as  the  case  may  be,  may  in  their  discretion  provisionally  suspend 
the  injunction.! 


*  1.  The  right  of  appeal  to  the  P.  C.  exists  in  oases  of  injunction  as  in 
other  cases.    Joly  tt  al.  v.  MaedoncUd,  2  L.  N.  104,  Q.  B.  1879. 

2.  But  only  where  the  matters  in  dispute  exceed  £500  sterlmg.  Ddbie 
V.  The  Board  of  TemporalitUs,  8  L.  N.  308,  Q.  B.  1880. 

t  1.  A  party  seeking  relief  from  an  injunction,  and  whose  motion  to 
dissolve  it  has  been  rejected  by  the  lower  courts,  may,  in  the  discretion  of 
the  court,  be  permitted  to  appeal,  though  he  appears  to  have  disregarded 
the  injunction,  and  to  be  in  contempt  of  court.  Joly  et  al,  v.  Uaedondld, 
1  Legal  News  448,  Q.  B.  1878. 
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II.  The  jadgment,  if  in  favour  of  the  petitioner,  pronoonoes  the  injunc- 
tions required,  adjudicates  as  to  costs,  and  must  be  serred  upon  the 
adverse  party. 

12*  If  a  party  against  whom  the  injunction  is  directed,  violate  or  refuse 
to  obey  the  injunctions  laid  upon  him,  either  by  the  writ  or  by  any  inter- 
locutory or  final  judgment,  the  court  or  a  judge  thereof  may  cause  to  be 
destroyed,  whatever  may  have  been  done  in  contravention  to  the  injunction, 
if  it  be  practicable ;  also,  the  court  or  jadge  thereof  may  punish  the  party 
contravening,  by  an  imprisonment  not  exceeding  thirty  days,  but  which 
may  be  repeatedly  inflicted  until  the  party  obeys  the  mandate  of  the  conrt 
or  judge,  f 

(2.)  If  the  party  violating  the  injunction  be  a  company  or  corporation, 
such  company  or  corporation  may  be  condemned  to  pay  a  fine  not  exceed- 
ing two  thousand  dollars,  but  which  may  be  repeatedly  inflicted  until 
they  obey  the  mandate  of  the  court  or  judge. 

(3.)  The  party  aggrieved  by  the  disobedience  of  such  person,  company 
or  corporation,  may  also  recover  from  the  party  or  parties  disobeying, 
such  damages  as  he  may  show  that  he  has  sustained. 

IS.  All  flues  imposed  under  and  in  virtue  of  the  provisions  of  this  Act 
shall  be  the  property  of  the  Crown,  and  shall  form  part  of  the  consoli- 
dated revenue  fund  of  the  Province. 

M«  This  Act  shall  come  into  force  on  the  day  of  the  sanction  thereof; 
but  it  shall  not  affect  any  pending  cases. 


2.  M.,  contractor  with  the  Quebec  Government  for  building  a  railway, 
learning  that  the  (Government,  under  82  Vict.  cap.  15,  ss.  179, 180  (Que.), 
was  about  to  take  possession  of  the  road  which  was  not  completed, 
obtained  a  writ  of  injunction  to  restrain  the  (Government  from  interfering. 
The  latter  proceeded  to  take  possession,  and  a  motion  to  dissolve  the  in- 
junction being  rejected,  obtained  leave  to  appeal  to  the  Q.  B.,  and  an 
order  to  suspend  the  injunction  pending  the  appeal  was  granted,  although 
the  writ  had  been  disregarded.  Joly  et  al,  v.  Macdonaldt  1  Legal  News, 
461,  Q.  B.  1878;  28  L.  C.  J.  16,  9  B.  L.  616. 

1 1.  The  court  will  not  consider  an  application  to  revise  an  order  for 
injunction  which  prifna  facie  appears  to  be  legal  and  valid,  while  the  a^li- 
cants  remain  in  contempt.  Maedanald  v.  Joly  ttoLl  Legal  News  446,  6. 
C.  1878. 
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SEOTION  IV. 
OF    PROHIBITIONS. 

1<IS1*  Writs  of  prohibition  are  addressed  to  courts  of 
inferior  jurisdiction  whenever  they  exceed  their  jurisdiction. 

They  are  applied  for,  obtained  and  executed  in  the  same 
manner  as  writs  of  mandamus,  and  with  the  same  formali- 
ties.   G.  S.  L.  C.  c.  89,  ss.  1,  2.    Wharton  L.  Lex.  882. 

1.  A  demand  for  a  writ  of  prohibition  wiU  be  rejected  if  the  petition 
does  not  include  a  want  of  jurisdiction  in  the  court  below,  and  such  a 
writ  can  only  be  addressed  to  a  court  and  not  to  a  municipal  corporation. 
Blain  ▼.  The  Corporation  of  Qranby,  6  R.  L.  188,  S.  G.  R.  1878. 

2.  A  writ  of  prohibition  can  only  bsue  for  excess  of  jurisdiction,  and 
can  only  be  addressed  to  an  inferior  court.  Beaudry  v.  The  Recorder*t 
Court  of  th£  City  of  Montreal  dt  Sexton,  6  B.  L.  228,  S.  C.  1878. 

8.  A  writ  of  prohibition  cannot  issue  to  commissioners  appointed  by 
the  corporation  for  the  expropriation  of  property,  at  least  before  their 
report  has  come  before  the  court  for  adjudication  thereon.  Drummond  v. 
Comte  et  al.,  1  L.  C.  L.  J.  100,  S.  G.  1866. 

4.  But  a  writ  of  prohibition  nuky  be  granted  by  a  judge  to  prevent 
commissioners  in  expropriation  from  proceeding  with  an  unreasonable  or 
esoesnye  award.  The  Mayor  et  al,  y.  Beiwny  et  al.,  16  L.  G.  J.  1,  8.  G. 
1872. 

5.  A  writ  of  prohibition  against  a  corporation  must  be  addressed  to 
the  corporation  itself  and  not  to  the  officers  composing  it,  or  each  of 
them.  Landry  y.  MiffneavU  et  al.,  18  L.  0.  J.  825,  8.  G.  R.  1869  A  15  L. 
C.  J.  65,  Q.  B.  1870. 

6.  The  petitionar  applied  for  a  writ  of  prohibition,  ordering  a  oonunis- 
sioner's  court  to  suspend  proceedings  upon  a  judgment  obtained  against 
the  petitioiier,  aUeging  a  want  of  jurisdiction  in  the  oowd— Held,  that  he 
must  be  granted  it  as  oi,  right  in  such  case.  Burk  exp.,  7  L.  C.  R.  408, 
8.  G.  1857. 

7.  A  writ  of  pcohibition  addressed  to  the  Gity  of  HuU  and  to  the  Recorder, 
instead  of  to  the  Recorder's  Gonrt  of  the  Gity  of  Hull,  was  declared  nuU. 
BofretU  T.  The  City  of  HvU  et  al.,  11  R.  L.  500,  8.  G.  R.  1882. 

8.  Where  a  writ  of  certiorari  affords  a  sufficient  remedy,  prohibition 
does  not  lie.  Audet  dit  LapoinU  y.  Doyon  et  al,,  10  Q.  L.  R.  20,  8.  G.  R. 
1888.  4 
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9.  Writs  of  prohibition  may  issue  to  prevent  the  exeoation  of  a  Jadg- 
ment  of  jnstioeB  of  the  peaoe  imposing  a  fine  of  f50  for  selling  liquor 
without  a  Uoense.    DwhU  ▼.  Hihert,  17  L.  C.  J.  229,  Q.  B.  1870. 

10.  On  an  application  for  a  writ  of  prohibition  to  restrain  a  monieipal 
corporation  from  proceeding  to  execate  the  property  of  a  corporator  imder 
the  sommary  procedure  allowed  for  the  collection  of  taxes— ITeld,  revers- 
ing the  jndgment  of  the  ooort  below,  that  a  vmt  of  prohibition  does  not 
lie  where  no  excess  of  jurisdiction  a^ipears  on  the  face  of  the  proceedings. 
The  Mayor  of  Sorel  v.  ^rnutrof^,  20  L.  O.  J.  171,  Q.  B.  1875 ;  Bergevin  v. 
BottUau,  28  L.  C.  J.  179,  9  B.  L.  6£8,  Q.  B.  1878. 

11.  Proceedings  had  against  a  member  of  the  bar,  before  the  council  of 
the  bar,  are  legal  proceedings,  and  subject  to  a  writ  of  prohibition. 
O^Farrell  v.  The  Council  of  the  Bar  for  the  Dutriet  of  Quebec,  1  Q.  L.  B.  154, 
Q.  B.,  4J^  225,  S.  C.  1875.    1  Legal  News  32. 

12.  It  wUl  not  be  granted  against  a  municipal  corporation  for  the  pur- 
pose of  suspending  proceedings  on  a  seizure  issued  by  the  mayor  for  taxes. 
Blain  v.  The  Corporation  of  Granby,  5  R.  L.  180,  S.  C.  B.  1873. 

18.  The  judge  whose  decision  is  attacked  may  appear  upon  the  sum- 
mons which  has  been  served  upon  him.  0*FarreU  v.  Doucet,  4  Q.  L.  B. 
207,  Q.  B.  1878. 

14.  The  court  will  allow  the  judge  to  plead  independently  of  the  other 
defendants  to  the  petition  for  a  writ  of  prohibition.  Beg,  ex  rel.  0*Far- 
rtU  V.  Braeeard  et  al.,  4  Q.  L.  B.  62,  8.  G.  1875. 

15.  A  party  who  has  accepted  the  jurisdiction  of  a  magistrate  by  appear- 
ing before  him  and  pleading  to  the  merits,  cannot  obtain  a  writ  of  prohi- 
bition founded  on  a  want  of  jurisdiction.  Simard  v.  The  Corporation  Co. 
Montmorency  et  al.,  8  B.  L.  546,  Q.  B.  1878. 

16.  The  writ  will  issue  to  a  municipal  corporation  ordering  an  amend- 
ment  of  an  assessment  roll.  Morgan  v.  Cot/,  8  L.  N.  274,  Q.  B.  1880, 7  8up. 
Gt.  Bep.  1 ;  The  Mayor,  iIm;.,  of  Iberville  ▼.  Jones,  8  L.  N.  277,  Q.  B.  1880. 

17.  The  return  day  mentioned  in  a  writ  of  prohibition  will  be  deemed  as 
in  ordinary  writs  of  summons,  to  have  been  fixed  by  the  court,  and  need 
not  have  been  fixed  by  special  order  of  the  judge.  Boy  v.  Fraser,  et  ol.,  6 
Q.  L.  B.  244,  S.  C.  1877. 

18.  Where  the  defect  of  jurisdiction  is  patent,  and  the  party  instead  of 
specially  objecting  on  that  ground  in  the  inferior  court,  chooses  to  proceed 
to  trial  on  the  merits,  the  writ  will  be  refused  after  judgment.  PichSy, 
Corp.  of  Quebec,  8  Q.  L.  B.  270,  S.  G.  1882. 

See  Laporte  v.  Hogan,  6  L.  N.  817,  S.  C.  1888,  under  art.  1220  poet. 
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19.  Prohibitum  will  not  lie  against  a  decision  of  the  Beoorder's  Ck>iirt  of 
the  City  of  Qnebeo  onder  29-80  Vict.  cap.  67,  sec.  28.  Filim  y.  The  Re- 
corder'i  Cowrt  of  the  CUy  of  Quebec,  12  B.  L.  148,  Q.  B.  1882. 

20.  The  Saperior  Ck>nrt  and  its  jodges  have  ezdosiye  controlling  and 
reforming  power  oyer  all  inferior  courts  and  all  corporations. 

No  proceeding*  can  be  inangorated  for  controlling  or  reforming  the 
acts  of  an  inferior  court  or  corporation  without  the  authorization  of  the 
Superior  Court  or  of  one  of  its  judges. 

The  Ck>urt  of  Queen's  Bench  has  no  power  to  authorise  the  issue  of  a 
writ  of  summons  out  of  the  Superior  Court  in  any  demand  for  prohibi- 
tion. 

The  power  yested  by  law  in  a  judge  of  the  Superior  Court  in  chambers 
to  authorize  the  issuing  of  such  writ  is  a  power  inherent  in  the  judge  as 
such,  and  the  Court  of  Queen's  Bench  is  no  where  yested  with  the  power 
to  allow  such  a  writ,  or  with  any  power  of  reyiew  oyer  a  judge  in  cham- 
bers.   Reg,  ex  rel.  0*Farrell  y.  Brateard  et  a/.,  8  Q.  L.  B.  88.  S.  C.  B.  1876. 

See  85  Vict.  cap.  6,  sec.  21  (Que.)  under  art.  998  and  appendix. 

SEonoN  y. 

OEMBBAL  PB0TIBI0N8. 

1088*  In  any  case  wherein  the  rights  of  a  municipal 
corporation  are  involved,  no  elector  entitled  to  vote  is  in- 
competent, as  such,  to  give  evidence.  G.  S.  L.  G.  c.  88,  s. 
16,  Ibid. 

1088«  An  appeal  from  any  final  judgment  rendered 
under  the  provisions  contained  in  this  chapter  lies  to  the 
Court  of  Queen's  Bench,  except  in  matters  relating  to  muni- 
cipal corporations  and  offices ;  provided  the  writ  of  appeal 
be  issued  within  forty  days  from  the  rendering  of  the  judg- 
ment appealed  from.    Ibid.  s.  17. 

See  48  Vict.  cap.  21,  1  (Que.),  under  art.  494  ante. 

• 

1.  An  appeal  was  allowed  from  tbe  Circuit  Court  where  it  was  sought 
to  set  aside  a  municipal  roU.  Rolfe  y.  Corporation  of  Stoke,  2  L.  N.  108, 
24  L.  C.  J.  218,  Q.  B.  1879:  and  where  the  validity  of  a  by-law  was  questioned. 
Covey  Y.  Corp.  ofBrome.    Ibid. 

2.  An  appeal  lies  from  a  judgment  of  the  Circuit  Court  where  proceed- 
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ingB  were  had  under  art.  970  of  the  Municipal  Code.    Montreal  Cation  Co, 
V.  Coq9.  of  Saldbeny,  9  B.  L.  651 ;  Q.  B.  1879. 

8.  There  is  no  appeal  from  judgments  of  the  Cironit  Court  in  muni- 
cipal matters,  under  article  1077  of  the  municipal  code.  The  Corporatum 
of  the  County  of  Drummond  v.  The  Corporation  of  St.  QuilUmme,  4B.  L.  706, 
S.  G.  1878 ;  Dotyou  v.  MarqvU,  8  Q.  L.  B.  885,  Q.  B.  1677. 

Bee  remarks  of  Bamsay,  J.,  2  L.  N.  108. 


CHAPTER   ELEVENTH. 

OF  THE  ANNULLING  OF  LBTTEB8  PATENT. 

1084*  Any  letters  patent  fipranted  by  the  Grown  may  be 
declared  null  and  be  repealed  by  the  Superior  Court : 

1.  Where  such  letters  were  obtained  by  means  of  some 
fraudulent  suggestion,  or  where  some  material  fact  has 
been  concealed  by  the  patentee,  or  with  his  knowledge  or 
consent ; 

2.  When  they  have  been  granted  by  mistake  or  in  igno- 
rance of  some  material  fact ; 

8.  When  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  to  do  some  act,  in  violation  of  the  terms 
and  conditions  upon  which  such  letters  patent  were  granted, 
or  for  any  other  reason  have  forfeited  their  rights  and 
interests  in  such  letters  patent.    C.  S.  L.  G.  c.  89,  s.  6. 

1085«  All  demands  for  annulling  letters  patent  may  be 
made  by  suits  in  the  ordinary  form,  or  by  scire  facias,  upon 
information  brought  by  Her  Majesty's  attorney-general,  or 
solicitor-general,  or  .any  other  o£Scer  duly  authorized  for 
that  purpose.    Ibid. 

1.  A  writ  of  scire  facias  is  not  necessary  to  obtain  the  revocation  of 
letters  patent,  bat — Held^  that  in  the  present  case  the  Crown,  repreeented 
by  the  oflElcers  of  the  ordnanoe,  could  waive  the  prerogative  of  such  writ 
and  claim,  by  the  nsnal  and  ordinary  process,  the  cancellation  of  letters 
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patent  makiiig  a  grant  or  oonoession  of  wild  lands,  on  which  the  respon- 
dents had  based  their  action.  The  Principal  Officen  of  Artillery  v.  Taylor 
et  a2.,  1  li.  C.  B.  481,  Q.  B.  1851. 

2.  Writs  of  scire  facias  to  cancel  letters  patent  can  only  issne  at  the 
snit  of  the  Crown.    Paradis  exp,,  7  L.  G.  J.  130,  8.  C.  B.  1854. 

8.  And  cannot  be  bronght  by  a  private  individual.  Pacaud  v.  Richahy^ 
1  Q.  L.  B.  245,  Q.  B.  1875. 

4.  The  Grown  alone  has  the  right  of  demanding  that  letters  patent 
granted  under  the  great  seal  of  the  Province  be  annulled.  The  Union 
Navigation  Company  v.  Basetmy,  20  L.  C.  J.  806,  S.  C.  1876. 

5.  Proceedings  in  the  nature  of  scire  facias  to  set  aside  letters  patent 
of  invention,  issued  under  the  Dominion  Statute,  85  Vict.  cap.  26,  cannot 
be  instituted  in  the  name  of  a  provincial  attorney-general,  and  can  be 
brought  by  the  attorney-general  of  Ganada  only.  Mousseau  v.  Bate  es  qital, 
6  L.  N.  271,  27  L.  G.  J.  153,  S.  G.  B.  1883. 

See  Angers  y.  Murray,  8  L.  N.  108,  Q.  B.  1880  ;  Boss  v.  Morin,  1  Q.  B. 
B.  88,  Q.  B.  1880. 

1080*  The  information  is  served  upon  the  person  who 
holds  or  relies  upon  such  letters  patent,  and  is  heard,  tried 
and  determined  in  the  same  manner  as  ordinary  salts. 
Ibid.,  s.  2. 

1087*  An  appeal  lies  from  the  final  judgment  rendered 
upon  such  information,  provided  the  writ  of  appeal  issues 
within  forty  days  from  the  rendering  of  the  judgment. 
Ibid.,  8.  6. 

No  appeal  lies  from  a  judgment  dismissing  an  action  by  the  Attomey- 
Oeneral  to  annul  letters  patent  after  the  expiration  of  forty  days  from 
the  rendering  of  the  judgment.  Angers  v.  Murray,  25  L.  C.  J.  206,  3  L.  N. 
106,  Q.  B.  1880. 

108^  In  the  case  of  letters  patent  granting  lands,  the 
suit  may  be  brought  before  the  Superior  Court  by  any  inter- 
ested party,  with  the  observance  of  the  formalities  of  ordinary 
suits,  as  provided  in  chapter  twenty-two  of  the  Consolidated 
Statutes  of  Canada,     C.  S.  G.  c.  22,  s.  15. 
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1081I*  Letters  patent  granting  lands  may  also  be  can- 
celled  in  accordance  rvith  the  provisions  contained  in  the 
twenty-second  chapter  of  the  Consolidated  Statutes  of  Canada, 

S2  Vict.,  c.  11,  (Que.) : 

88.  Artioles  1038  and  1089  are  hereby  repealed. 


46  Vict.  c.  27,  (Que.) : 

An  Act  reepeoting  the  petition  of  right. 

[Ai$ented  to  dOthlMareh,  1888. 

Whereas  it  is  expedient  to  make  provision  for  the  inetitntion  of  suits 
against  the  crown,  in  the  Province  of  Quebec,  by  petition  of  right ;  there- 
fore, Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislature 
of  Qnebec,  enacts  as  follows : — 

!•  This  Act  may  be  cited  as  "  The  Quebec  Petition  of  Bight  Act.'* 

8  ■  Any  person  who  seeks  relief  against  the  Qo  vemment  of  this  Province* 
whether  it  be  a  revendication  of  moveable  or  immoveable  property,  or  a 
claim  for  the  payment  of  money  on  an  alleged  contract,  or  for  damages, 
or  otherwise,  may  address  a  petition  of  right  to  Her  Majesty. 

3a  The  petition  of  right  shall  be  addressed  to  Her  Majesty,  in  the  words 
or  to  the  effect  of  Form  No.  1,  in  the  schedule  of  this  Act,  and  shall  state 
the  names,  the  occupation  or  quality,  and  the  domicile  of  the  suppUant 
and  of  the  attorney,  if  any,  b)r  whom  the  same  is  presented,  and  shall  set 
forth  with  convenient  certainty  the  facts  entitling  the  suppliant  to  relief, 
observing  the  provisions  of  article  52  Of  the  Code  of  Civil  Procedure; 
and  it  shall  be  signed  by  such  suppliant  or  his  attorney. 

4.  The  petition  must  be  supported  by  an  affidavit  of  the  suppliant  or  of 
a  competent  person  attesting  the  truth  of  the  facts  therein  alleged. 

6.  The  petition  shall  be  left  with  the  Provincial  Secretary  for  submis- 
sion to  the  Lieutenant-Governor,  in  order  that  he  may  consider  it,  and  if 
he  think  fit,  grant  his  flat  that  right  be  done. 
•   No  fee  is  payable  on  leaving  or  upon  receiving  back  the  petition. 

•>  Upon  the  Lieutenant-Governor's  fiat  being  obtained,  the  petition  and 
flat  is  filed  in  the  office  of  the  prothonotary  for  the  district  of  Quebeo,  of 
the  Superior  Court  for  the  Province  of  Quebec,  which  court,  sitting  in 
the  district  of  Quebec,  has  exclusive  original  jurisdiction  in  matters  of 
petition  of  right. 

7«  The  suppUant  must,  at  the  time  he  files  his  petition  in  theprotho- 
notary's  office,  produce  and  file  the  written  proofs  which  he  has  alleged 
in  support  of  his  claim,  together  with  an  inventory  of  such  exhibits,  and 
he  must  also  deposit  a  sum  of  two  hundred  dollars. 
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The  amount  thus  deposited  is  intended  to  pay  the  oosts  of  the  govern- 
ment if  the  court  should  grant  any ;  if  not,  it  is  returned  to  the  suppliant. 

0*  A  copy  of  the  petition  and  Lieutenant- GoTemor*s  fiat,  certified  hy 
the  prothonotary,  with  an  endorsation  thereon,  that  the  deposit  has  been 
made,  shall  be  left  at  the  office  of  the  attorney -general  of  the  Province 
with  a  notice  in  the  words  or  to  the  effect  of  Form  No.  2,  of  the  schedule 
of  this  Act,  requiring  the  production  of  a  contestation  within  thirty  days 
after  the  date  of  service. 

0.  If,  within  the  delay  of  thirty  days,  to  be  established  by  the  pro- 
duction of  a  certificate  of  service  of  the  petition,  fiat,  and  notice,  a 
contestation  is  not  filed,  the  suppliant  proceeds  as  in  a  suit  in  which  the 
defendant  fails  to  appear. 

If  a  contestation  is  filed,  the  subsequent  proceedings  are  the  same  as  in 
an  ordinary  suit  in  which  the  defendant  has  pleaded. 

10.  In  case  any  petition  of  right  is  presented  for  the  recovery  of  any 
moveable  or  immoveable  property,  which  has  been  granted  away  or  dis- 
posed of,  by  or  on  behalf  of  Her  Majesty  or  her  predecessors,  a  writ  of 
summons  shall  be  issued  by  the  prothonotary,  upon  a  written  requisition 
of  the  attorney-general  or  of  the  suppliant,  and  shall  be  served,  with  a 
copy  of  such  petition  and  of  the  Lieutenant-Governor's  fiat,  certified  by 
the  prothonotary,  upon  the  person  in  the  possession  or  enjoyment  of  such 
property,  commanding  him  to  appear  before  the  court  on  the  day  therein 
mentioned,  and  to  plead  to  or  answer  the  claim. 

lis  A  nappeal  lies  to  the  Court  of  Queen's  Bench,  sitting  in  appeal, 
from  any  fimal  judgment  rendered  by  the  Superior  Court  on  any  such 
petition ;  but  such  appeal  must  be  brought  within  thirty  days  from  the 
date  of  the  judgment. 

10.  The  ordinary  delays  and  rules  of  the  Code  of  Civil  Procedure  apply, 
in  so  far  as  not  incompatible,  to  suits  by  petition  of  right,  in  the  Superior 
Court  and  in  i^peal ;  but  all  suits  by  petition  of  right  shall  be  tried  by 
a  judge  without  a  jury,  notwithstanding  article  348  of  the  Code  of  Civil 
Prooedore. 

10.  The  suppliant  may  be  awarded  oosts  or  may  be  condemned  to  pay 
oosts  as  in  an  ordinary  suit.  All  oosts  adjudged  shall  be  paid  by  or  to  the 
proTindal  treasurer,  as  the  case  may  be. 

14a  When  the  government  is  adjudged  to  surrender  or  restore  moveable 
property,  the  suppliant  may,  after  the  expiry  of  the  delay  to  appeal,  or, 
in  case  of  appeal,  fifteen  days  after  the  rendering  of  the  judgment  in 
appeal,  obtain  a  writ  of  attachment  in  revendioation,  under  which  the 
property  is  seized  and  delivered  to  the  suppliant. 

10.  When  the  government  is  adjudged  to  surrender  or  restore  inmiove- 
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able  property,  the  sappUant  may,  after  the  expiry  of  the  delay  to  appeal, 
or,  in  case  of  appeal,  fifteen  days  after  the  rendering  of  the  judgment  in 
appeal,  obtain  a  writ  of  poesesBion,  onder  which  the  sappliant  is  plaoed 
in  poeseeeion. 

16*  When  the  government  is  adjudged  to  pay  oosts  or  a  sum  of  money 
with  or  withont  ooste  to  the  suppliant,  after  the  ezpiry  of  the  delay  to 
appeal,  or,  in  case  of  appeal,  after  the  rendering  of  the  judgment  in 
appeal,  a  certified  copy  of  the  final  judgment,  entitling  the  suppliant  to 
such  costs,  or  to  such  sum  of  money  with  or  without  costs,  may  be  left  at 
the  office  of  the  provincial  treasurer;  and  the  provincial  treasurer  shall 
pay  out  of  any  moneys,  in  his  hands  for  the  time  being  legally  applicable 
thereto,  or  which  may  be  thereafter  voted  by  the  legislature  for  that 
purpose,  the  amount  of  any  moneys  or  costs  which  have  been  awarded  to 
the  suppliant  by  the  judgment. 

17  a  Nothing  in  this  Act  contained  shall : — 

1.  Prejudice  or  limit,  otherwise  than  is  herein  provided,  the  rights, 
privileges  or  prerogatives  of  Her  Majesty  or  her  successors ;  or 

2.  Prevent  any  suppliant  from  proceeding  as  before  the  passing  of  this 
Act. 

I8«  This  Act  shall  come  into  force  on  the  day  of  its  sanction. 


SCHEDULE. 
FoBM  No.  1. 
pBTrnoN. 

In  the  Superior  Court  of  Quebec,  Dxitriet  of  Quebec. 
To  the  Queen's  Most  Excellent  Majesty : 

The  humble  petition  of  A.  B.,  of  {reeidence  and  calling)  by  his  attorney, 
C.  D.,  of  (reeidence)  sheweth : — 

That  (ttate  thefacU). 

Conchuion : 
Your  suppliant  therefore  humbly  prays  that  [etate  the  relief  claimed). 

Dated  at  this  day  of  A.  D. 


NOnCB  TO  ATTOBNXT-OBMXBAL. 

To  the  Honourable  the  Attorney-General  of  the  Province  of  Quebec. 

The  suppliant  prays  for  a  statement  or  contestation  on  behalf  of  Her 
Majesty,  within  thirty  days  after  the  date  of  service  of  the  above  petition 
of  right,  or  otherwise  the  suppliant  will  proceed  as  in  a  case  in  which  the 
defendant  fails  to  appear. 

Dated  at  this  day  of  A.  D. 
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CHAPTER    TWELFTH. 


OF   HABEAS   CORPUS   AD   SUBJICIENDUM  IN   CIVIL    MATTERS. 


1040.  Any  person  who  is  confined  or  restrained  of  his 
liberty,  otherwise  than  for  some  criminal  or  supposed 
criminal  matter,  or  any  other  person  on  his  behalf,  may 
apply  to  any  one  of  the  jndges  of  the  Court  of  Queen's 
Bench,  or  of  the  Superior  Court  for  a  writ  addressed  to  the 
person  under  whose  custody  he  is  so  confined  or  restrained, 
ordering  the  latter  person  to  bring  him  before  the  judge 
who  granted  the  writ,  or  before  any  other  judge  of  the  same 
court,  together  with  the  cause  of  his  detention,  in  order  to 
examine  whether  such  detention  is  justifiable.  C.  S.  L.  C. 
c.  65,  ss.  20-25. 

1.  The  oVjeot  of  habeas  corpuM  is  to  see  that  no  one  is  iUegally  deprived 
of  his  liberty,  and  not  to  determine  the  respective  rights  of  parties  over 
one  another,  and  cannot  therefore  be  need  by  a  father  to  enforce  his  right 
to  the  custody  of  his  child.    Stoppelben  v.  Hull,  2  Q.  L.  B.  255,  S.  G.  1S76. 

2.  Judgment  ordering  the  imprisonment  of  a  defendant  until  payment 
of  debt,  interest  and  costs,  and  also  the  costs  of  the  rule,  wiU  not  justify 
a  commitment  which  includes  also  sheriff's  costs.  Martin  exp.,  22  L.  C. 
J.  66,  Q.  B.  C.  1877. 

B.  Writs  of  haheoM  eorpua  may  issue  in  matters  of  commitment  by  either 
house  of  parliament.    Lavoie  exp.,  5  L.  C.  B.  99,  8.  C.  1855. 
See  Monk  exp,,  8.  B.  120,  K.  B.  1817. 

4.  A  person  who  has  been  discharged  upon  a  habeas  corpus  cannot  be 
arrested  a  second  time  when  no  new  or  other  cause  of  arrest  is  disclosed, 
though  it  appear  that  the  warrant  was  quashed  in  Chambers  by  a  judge 
CO  grounds  which  were  subsequently  held  by  the  court  to  be  insufficient. 
Dwoemasy  exp.,  and  CoU,  exp.,  19  L.  O.  J.  248,  Q.  B.  1875 ;  Prince  exp.,  15 
L.  C.  J.  831,  Q.  B.  1871. 

5.  A  discharge  may  be  granted  upon  a  petition  for  a  writ  of  habeas  corpus 
in  a  case  in  which  the  defendant  is  detained  in  gaol  under  civil  process. 
Fourquin  et  al,  exp.,  16  L.  C.  J.  108.  Q.  B.  1871. 

6.  The  writ  will  be  granted  when  a  person  is  confined  for  rebellion  ^ 
justice.    Cribassa  exp.,  15  L.  C.  J.  881,  Q.  B.  1871. 
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7.  A  writ  of  habeoi  eorput  will  not  be  granted  to  liberate  a  prisoner 
charged  with  process  in  a  civil  suit,  even  though  the  writ  of  execution  in 
virtue  of  which  he  was  arrested  appear  to  be  irregular,  if  it  is  within  the 
scope  of  the  jurisdiction  of  the  court,  from  which  it  issued.  Healy  exp., 
22  L.  C.  J.  188, 1  Legal  News  108,  Q.  B.  C.  1878 ;  Thamp9(m  exp.,  22  L.  C. 
J.  89, 1  L.  N.  102,  Q.  B.  C.  1877 ;  Coulter  exp,,  22  L.  C.  J.  86,  Q.  B.  1877 ; 
Donahue  exp,,  9  L.  G.  B.  285,  8.  G. 

8.  Where  a  person  is  detained  under  legal  process  in  a  civil  suit  under 
G.  G.  P.  782,  he  cannot  obtain  the  benefit  of  a  haheae  corput  if  it  involves 
a  review  of  the  judgment.    Sattndenon  exp.,  8  B.  L.  108,  Q.  B.  G.  1876. 

9.  The  petitioner  may,  however,  show  there  is  no  judgment  ordering  his 
imprisonment,  and  if  he  does  so,  he  will  be  liberated.  Cutler  exp.,  22  L. 
G.  J.  86,  Q.  B.  1877. 

10.  If  the  warrant  of  commitment  show  that  there  was  a  conviction, 
the  court  will  not  grant  the  writ  because  of  a  mere  omission  or  defect  in 
the  recital  in  the  commitment  of  the  terms  of  the  conviction,  unless  the 
conviction  is  brought  before  the  court  by  writ  of  certiorari,  or  it  is  shown 
why  this  cannot  be  done.  The  magistrate  may,  by  the  warrant  of  com- 
mitment, order  defendant  to  pay  the  costs  of  the  warrant  and  of  convey- 
ing him  to  jail  and  fix  the  amount  of  such  costs.  The  court  cannot 
interfere  on  a  writ  of  hdbea$  corput  with  the  taxation  of  costs.  Jonee  Exp,f 
1  Q.  B.  B.  100,  Q.  B.  1880. 

11.  The  fact  that  the  commitment  of  a  guardian  under  597  C.  G.  P. 
orders  his  imprisonment  until  payment  of  an  amount  apparently  in 
excess  of  what  is  due,  cannot  be  urged  by  application  for  a  writ  of  habeat 
eorput — ^the  latter  not  applying  to  persons  held  under  process  in  civil 
matters  unless  there  be  manifest  absence  or  excess  ol  jurisdiction.  Exp. 
McCaffrey,  25  L.  G.  J.  188,  Q.  B.  1880,  8  L.  N.  106. 

12.  The  Court  of  Q.  B.  cannot  correct  an  error  in  the  warrant  of  com- 
mitment on  a  demand  for  a  writ  of  haheoi  eorpue,  neitiber  has  it,  on  such 
demand,  a  right  to  inquire  into  proceedings  of  the  Superior  Court. 
(I>orion,  C.  J.)  But  it  may  enquire  if  there  is  a  judgment  of  a  oompetent 
court  ordering  the  incarceration,  and  if  the  warrant  is  in  conformity 
with  such  judgment.  Exp.  PoUoek,  2  Q.  B.  B.  60,  Q.  B.  1881,  6.  L.  M. ; 
Exp.  MaHin,  22  L.  C.  J.  88. 

18.  The  Gourt  of  Queen's  Bench,  (appeal  side),  will  not  interfere,  upon 
a  writ  of  haheae  eorput,  with  an  order  made  by  the  court  on  the  Crown 
side  to  remand  a  prisoner  to  gm>l.    Exp.  Buhner,  5  L.  N.  22,  Q.  B.  1881. 

14.  A  writ  of  habeat  eorput  will  lie  to  liberate  a  defendant  arrested 
under  a  writ  of  capias  ad  retpondendum  where  want  of  junsdiotion  in  the 
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court  issninf;  the  writ  of  cftpiag,  or  of  authority  on  the  part  of  the  bailiff 
to  make  the  arrest,  appears  upon  the  face  of  the  proceedings.  Exp,  MeNeiee 
d  Fou,  9  Q.  L.  B.  64,  8.  C.  1883. 
See  art.  1052  post,  and  appendix. 

1041.  The  application  must  be  supported  by  an  affidavit, 
shewing  that  there  are  probable  and  reasonable  grounds  for 
the  application.    Ibid. 

1.  The  petitioner  was  imprisoned  for  having  failed,  as  gnardian,  to 
produce  goods  seized,  and  he  asked  for  habeoi  eorptu  in  order  to  be 
liberated,  as  he  was  a  minor. 

The  judge  refused  the  application  as  there  was  no  notice  to  the  party 
interested  in  maintaining  the  contrairUe  ;  and  as  the  affidavit  which 
contained  a  general  reference  only  to  the  allegations  of  the  petition,  was 
insufficient,  inasmuch  as  it  did  not  disclose  any  reasonable  or  probable 
ground  for  the  issue  of  the  writ. 

The  petitioner  was  allowed  to  withdraw  his  application,  and  it  was 
intimated  that  if  it  were  renewed,  which  might  perhaps  not  be  necessary 
in  the  interests  of  the  petitioner  in  vie^sr  of  art.  972,  G.  0.  P.,  the  appli- 
cant should  be  prepared  to  meet  the  difficulty  arising  from  G.  S.  L.  G.  c. 
95,  s.  25.     Oauverau  Exp.,  1  Legal  News  58,  Q.  B.  C.  1878. 

1043«  The  writ  issues  in  the  name  of  the  sovereign,  is 
sealed  with  the  seal  of  the  court  to  which  the  judge  belongs, 
and  is  attested  in  the  same  manner  as  any  other  writ.  It 
is  returnable  without  delay,  unless  a  term  of  the  court  is 
so  near  that  the  writ  cannot  be  executed  before  such  term, 
in  which  case  the  judge  may  order  the  writ  to  be  returned 
during  term ;  and  if  the  end  of  the  term  be  so  near  that 
the  writ  cannot  properly  be  executed  during  the  term,  it 
may  be  made  returnable  during  the  following  vacation. 
Ibid,  and  s.  21,  §  2. 

104Mm  The  writ  is  served  personally,  or  at  the  place 
where  the  person  is  confined  or  restrained,  speaking  to  a 
domestic  servant  or  an  agent  of  the  person  to  whom  it  is 
addressed,  and  leaving  the  writ  itself ;  and  the  return  of 
service  is  made  upon  a  certified  copy.    Ibid.  s.  21. 
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1044*  In  default  of  compliance  with  the  writ  of  habeoi 
corpus,  the  person  upon  whom  it  was  served  is  held  to  be 
guilty  of  a  contempt  of  the  court  under  whose  seal  the  writ 
issued,  and  the  judge  may  grant  a  rule  under  the  seal  of  the 
court,  returnable  before  such  judge  or  before  the  court,  for 
his  imprisonment.    Ibid. 

104S.  Upon  the  return  of  the  writ  of  habeas  corpus^  or 
of  the  rule  mentioned  in  article  1044,  the  judge  proceeds, 
as  soon  as  he  conveniently  can,  to  examine,  by  means  of 
depositions  under  oath  or  affirmation,  into  the  truth  of  the 
facts  alleged,  and  decides  accordingly.    Ibid,  s.  22. 

1.  Where  a  oommitment  is  illegal  on  its  face,  the  court  wiU  not  wait 
until  the  oommitting  magistrate  has  heen  notified  to  produce  the  papers, 
but  will  order  the  writ  to  issue  iiutanter.  Meuier  Exp.,  1  L.  C.  L.  J.  71, 
Q.  B.  1S66. 

1040«  If  the  judge  before  whom  the  writ  is  returned  in 
vacation  is  in  doubt  as  to  the  troth  of  the  ficts  alleged  in 
the  return,  he  may  admit  to  bail  the  person  so  confined  or 
restrained,  upon  his  entering  into  recognizance  with  one  or 
more  sureties,  or,  in  the  case  of  infancy  or  coverture,  upon 
security  being  given  by  recognizances,  in  a  reasonable  sum 
for  his  appearance  before  the  court  on  a  fixed  day  during 
the  next  term,  and  from  day  to  day,  to  abide  such  order  as 
the  court  may  make.    Ibid.  s.  22,  §  2. 

1047*  The  writ  of  habeas  corpus  is  thereupon  trans- 
mitted to  the  court,  together  with  the  recognizance  and  all 
the  papers  connected  with  the  application,  and  the  court 
thereupon  makes  such  orders  as  to  justice  may  appertain. 
Ibid.  §  8. 

1048*  The  court  may  direct  one  or  more  written  issues 
for  the  trial  of  the  facts  alleged  in  the  return,  and  such 
issues  are  tried  [either  by  affidavit  or  by  the  examination  of 
witnesses  before  the  court  or  judges,  as  such  court  or  judge 
may  think  proper.]     Ibid, 
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1040*  The  same  proceedings  are  bad  in  term  in  the 
Court  of  Queen's  Bench  and  in  the  Superior  Courts  respec- 
ti^ely,  for  controverting  the  truth  of  the  return.  Ibid.  s.  28. 

1050«  The  court  or  the  judge  may  pronounce  upon  all 
costs  incurred  iu  the  issuing,  contestation  or  execution  of 
the  writ  of  habeas  corpus.    Ibid,  s.  24. 

lOSl*  WheneTer  a  writ  of  habeas  corpus  has  been  once 
refused  by  any  judge,  the  application  for  it  cannot  be 
renewed  before  him  or  before  any  other  judge  unless  new 
facts  are  alleged ;  but  the  application  may  be  renewed 
before  the  Court  of  Queen's  Bench  at  its  next  sitting  in 
appeal  at  the  place  where  appeals  are  brought  from  the 
district  in  which  the  application  was  made.    Ibid.  s.  28. 

1.  Where  an  application  has  been  refnaed  by  a  jndge  in  Chambers, 
judicial  comity  will  prevent  another  jndge  from  entertaining  it.  Donahtte 
Exp.,  9  L.  C.  R.  286,  B.  G. 

10SS«  The  provisions  of  this  chapter  cannot  be  extended 
to  the  discharge  of  any  person  imprisoned  for  debt  or  under 
any  action  or  process  in  civil  matters.    Ibid.  s.  26. 

1.  A  writ  wiU  ieene  to  liberate  a  person  charged  with  process  in  a  civil 
soft  issued  out  of  a  court  of  inferior  jurisdiction,  when  it  appears  on  the 
face  of  the  proceedings  that  they  were  vUra  vire$.  Lebcn^  t.  Viau  db  Viau, 
IS  L.  G.  J.  214,  8.  G.  1874. 

See  oases  under  art.  1040,  sapra. 
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BOOK   THIRD. 


OP  THE  -OIROUIT  COUBT. 


TITLE   FIRST. 

P0WBB8  AITD  JDBISDICHON  Of  THE  OOUBT. 

loss*  The  Giroait  Court  has  ultimate  jurisdiction  to 
the  exclusion  of  the  Superior  Court : 

1.  In  all  suits  wherein  the  amount  or  the  value  of  the 
thing  demanded  is  less  than  one  hundred  dollars,  saving 
the  exceptions  contained  in  the  following  article,  and  such 
cases  as  fall  exclusively  within  the  jurisdiction  of  the  court 
of  Vice-Admiralty ; 

2.  In  all  suits  for  school-taxes  or  school-fees,  and  all 
suits  concerning  assessments  for  the  building  or  repairing 
of  churches,  parsonages  and  church-yards,  whatever  may 
b6  the  amount  of  such  suits. 

1.  Held,  on  an  exception  dieUnatoire,  that  the  Snperior  Court  has  no 
jorisdiotion  to  hear  saita  for  the  recovery  of  school  taxes.  The  School 
ComnUsnonen  of  Hochelaga  ▼.  Hogdn  et  oZ.,  20  L.  C.  J.  298,  S.  G.  1876. 
Corp.  of  Acton  v.  Felton,  24  L.  C.  J.  118,  8.  G.  B.  1879. 

1.  The  Giroait  Goort  has  jurisdiction  to  declare  that  an  ordinance  of 
the  Commissioners  for  the  civil  erection  of  parishes,  by  which  Hie 
f abriqne  was  allowed  to  assess  the  freeholders  of  the  parish  for  $20,000, 
is  insufficient  in  law  to  serve  as  the  basis  of  an  action.  La  Fabrique  de 
V Enfant  Jesus  v.  Poirier  et  ol.,  23  L.  C.  J.  156,  8.  G.  1879. 

2.  The  Circuit  Ooort  has  jurisdiction  in  actions  under  art.  961  Muni- 
cipal Code  for  taxes,  whatever  may  be  the  amount  claimed.  The  Corp.  of 
the  Village  ofBiemnUe  v.  OiUespie,  6  Q.  L.  B.  846.  G.  G.  1880. 
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8.  The  Superior  Court- oannot  take  oognxzanoe  of  a  foit  in  the  nature  of 
an  hsrpothecary  action  for  |60,  due  for  eohool  taxes.  SembUt  that  the 
Girouit  Court  has  exolusive  jurisdiction  in  cases  for  the  reooTery  of  school 
taxes.  The  School  Ccmmi$$Umen  of  Siliery  ▼.  Qingroi  et  al„  6  Q.  L.  B.  856, 
8.  C.  B.  1880. 

4.  The  Circuit  Court  has  no  jurisdiction  to  pronounce  on  the  merits  of 
the  contestation  of  a  gamishee*s  declaration  which  asks  the  revocation  of 
a  transfer  of  a  debt  of  11,160  for  fraud.  LapoinU  v.  Blanger  dk  B/ilondeau, 
7  Q.  li.  B.  816,  8.  C.  B.  1881. 

1<KS4*  The  Ciroait  Court  has  original  jurisdiction,  to 
the  exclusion  of  the  Superior  Court,  but  subject  to  appeal : 

1.  In  all  siiits  in  which  the  sum  or  the  value  of  the  thing 
demanded  amounts  to  or  exceeds  one  hundred  dollars,  but 
does  not  exceed  two  hundred  dollars,  saving  the  exception 
contained  in  the  second  paragraph  of  the  preceding  article; 

2.  In  all  suits  for  fees  of  office,  duties,  rents,  revenues,  or 
sums  of  money  payable  to  the  crown,  or  which  relate  to  any 
title  to  lands  or  tenements,  to  annual  rents,  or  such  like 
matters  whereby  rights  in  future  may  be  bound,  even  though 
the  amount  claimed  be  under  one  hundred  dollars.  C.  8. 
L.  C.  c.  77,  s.  89,  c.  79,  ss.  1-2 : — c.  16,  s.  123 ;  Grange  v. 
Dupont^  Appeal,  8th  Sept.,  1865. 

84  Vict.  c.  4  (Que.) : 

9.  Article  1054  is  hereby  amended  by  inserting  at  the  beginning  thereof 
the  words  "  Except  in  the  Districte  of  Quebec  and  Montreal." 

85  Vict.  e.  6  (Que.) : 

81.  Notwithstanding  the  9th  section  of  the  act  of  this  Province— 84th 
Victoria,  chapter  4,  the  Ciroait  Courts  within  the  Districts  o^Quebec  and 
Montreal,  other  than  those  sitting  in  the  Cities  of  Quebec  and  Montreal, 
have  had,  since  the  enactment  of  the  said  9th  section,  and  shall  continue 
to  have  the  same  jurisdiction  in  appealable  suits,  as  they  had  before  the 
said  9th  section  was  enacted. 

47  Vict.  c.  8,  (Que.) : 

Article  1054  of  the  said  code,  as  amended  by  section  9  of  the  Act  84 
Victoria,  chapter  4,  and  section  81  of  the  Act  86  Victoria,  chapter  6,  is 
further  amended  by  adding  thereto,  after  the  word  *'  Montreal,"  in  the 
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third  line  of  aection  9  of  the  Act  84  Victoria,  chapter  4,  the  following 
words :  '*  and  in  the  citieB  of  Three  Bivers  and  Sherbrooke." 

In  conseqnenoe  of  the  preceding  amendment,  all  appealable  cases 
commenced  in  the  Circuit  Goort  sitting,  either  at  the  City  of  Three 
Bivers  or  the  City  of  Sherbrooke,  in  which  judgment  has  not  yet  been 
rendered,  shall,  from  the  date  of  the  passing  of  this  Act,  cease  to  be  within 
the  jnrisdiction  of  snch  Circuit  Court. 

The  proceedings  to  be  taken  and  judgments  to  intervene  in  such  cases, 
shall  be  taken  and  rendered  before  the  Superior  Court ;  and  the  books, 
archives  and  reoprds  of  the  Circuit  Court,  respecting  any  such  case,  shall, 
immediately  after  the  coming  into  force  of  this  Act,  belong  to  the  Superior 
Court,  and  shall  be  thereto  transmitted  within  a  short  delay. 

48  Vict.  c.  28,  (Que.) : 

1.  Article  1064  of  the  Code  of  Civil  Procedure,  as  amended  by  the  Act 
84  Victoria,  chapter  4,  section  9;  the  Act  86  Victoria,  chapter  6,  section 
81,  and  the  Act  47  Victoria,  chapter  8,  section  9,  is  further  amended  by 
adding  after  the  word  "  Sherbrooke  "  in  the  last  line  of  said  section  9  of 
the  Act  47  Victoria,  chapter  8,  the  words  "  and  in  the  City  of  St.  Hyacinthe, 
the  Town  of  St.  Germain  de  Bimouski,  the  Village  of  Arthabaskaville  and 
the  Town  of  St.  Johns."  , 

2.  In  consequence  of  the  preceding  amendment  all  appealable  eases 
oonmienoed  in  the  Circuit  Court  sitting  in  the  City  of  St.  Hyacinthe,  the 
Town  of  St.  Germain  de  Bimouski,  the  Village  of  Arthabaskaville  and  the 
Town  of  St.  Johns,  in  which  judgment  has  not  been  rendered,  shall,  fromt 
the  date  of  the  passing  of  this  Act,  cease  to  be  within  the  jurisdiction  of 
such  Circuit  Court. 

8.  The  proceedings  to  be  taken  and  judgments  to  intervene  shall  be 
taken  and  rendered  before  the  Superior  Court ;  and  the  books,  arbhivee 
and  records  of  the  Circuit  Court,  respecting  sny  such  case,  shall  immedi- 
ately after  the  coming  into  force  of  this  act,  belong  to  the  Superior  Court 
and  shall  be  thereto  transmitted  within  a  short  delay. 

4.  Sub-section  h  of  section  2  of  the  Act  47  Victoria,  chapter  8,  is  amended 
by  adding  after  the  words  "  St.  Francis  "  in  the  first  and  third  paragraphs 
thereof,  the  words  '*  and  St.  Hyacinthe." 

See  81  Vict.  cap.  80,  sec.  4  (Que.),  as  to  the  j^nrisdiction  in  actions  for  the 
recovery  of  seigniorial  rents ;  and  81  Vict.  cap.  11  (Que.)  as  to  proceedings 
for  the  recovery  of  crown  lands  after  the  revocation  or  cancellation  of  the 
sale. 

1.  Evocation  of  causes  from  the  Circuit  Court  to  the  Superior  Court 
can  only  be  had  in  the  cases  mentioned  in  articles  1064  to  1068  of  the 
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Code  of  Prooednre.    The  Corporation  of  the  County  oj  Drummond  y.  The 
CorponOum  of  the  Parith  of  St.  QviUavmey  4  R.  L.  706,  8.  C.  1878. 

2.  The  Cironit  Court  has  no  jarifldiotion  over  possessory  actions.  McKay 
y.  Cook,  13  L.  C.  J.  321,  Q.  B.  1869. 

8.  The  Circnit  Court  has  jorisdiction  conformably,  with  C.  S.  L.  C.  cap. 
24,  sec.  49,  ss.  6,  in  an  action  for  the  removal  of  encroachments.  La  Cor- 
poration de  St.  Martin  v.  La  Compagnie  du  Chemin  de  Peage  de  VUle  JmiSt 
16  L.  O.  J.  106,  Q.  B.  1870. 

4.  An  action  for  less  than  9100  asking  that  the  defendant,  who  is  only 
held  hypothecarily  for  the  payment  of  the  debt,  be  condemned  to  pay  the 
amount,  unless  he  prefers  to  abandon  the  property,  etc.,  is  a  demand 
within  the  jurisdiction  of  the  Circuit  Court.  Rodier  v.  Hibertt  15  L.  C.  J. 
269,  8.  C.    Reversed  in  review :  16  L.  C.  J.  41,  8.  C.  B.  1871. 

5.  The  Circuit  Court  has  sole  jurisdiction  in  an  action  for  the  resiliation 
of  a  deed  of  sale  of  immoveables  for  non-pa3nnent  of  the  price,  when  the 
value  of  the  immoveables  does  not  exceed  9200.  Gabourg  v.  Leclaire,  4  B. 
L.  74,  C.  C.  1872. 

6.  The  Circuit  Court  has  no  jurisdiction  in  an  action  for  the  resiliation  of 
a  lease  where  the  annual  rent  is  upwards  of  9200,  although  the  amount 
demanded  be  less.    Dorion  v.  Poulint  4  B.  L.  566,  C.  C.  1872. 

7.  The  Circuit  Court  cannot  take  cognizance  of  the  validity  of  a  muni- 
cipal valuation  roll.  Laurent  v.  The  Corporation  of  the  Village  of  St,  Jean 
Baptitte,  17  L.  C.  J.  192,  8.  C.  1873. 

8.  Where  an  action  in  demolition  of  a  servitude  was  brought  before  the 
Circuit  Court — Held,  that  the  value  of  the  servitude  must  be  alleged  and 
proved  to  be  under  9200,  in  order  to  establish  the  jurisdiction  of  the  court. 
Doroal  v.  Chevdlier,  14  L.  C.  J.  263,  8.  C.  B.  1870. 

r 

9.  A  hypothecary  action  for  936  is  not  triable  in  the  Circuit  Court. 
Mai$e  V.  Cot/,  3  Q.  L.  B.  322,  C.  C.  1877. 

loss*  [The  Circuit  Court  may  take  cognizance,  upon 
evocation^  of  any  suit  brought  before  the  Commissioners* 
Court  for  the  summary  trial  of  small  causes,  in  the  cases 
secondly  enumerated  in  the  preceding  article.]  C.  S.  L.  C. 
c.  94,  88.  29-80. 

1.  In  a  non-appealable  case,  returnable  out  of  term,  the  defendant  may 
evoke  it  at  any  time  before  plaintiff  has  obtained  acte  of  foreclosure. 
De  Beaujeu  et  vir  y.  McNamee,  17  L.  C.  J.  50,  6.  C.  1872. 

88  F.O.O.P. 
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10S6«  The  Circuit  Court  has  also  concurrent  jurisdiction 
with  the  Superior  Court,  by  means  of  certiorari^  over  judg- 
ments rendered^  within  the  limits  of  the  district  or  circuit 
for  which  it  is  held,  by  the  Commissioners'  Court  mentioned 
in  the  preceding  article,  or  by  justices  of  the  peace,  wherever 
a  certiorari  lies.    C.  S.  L.  C.  c.  79,  s.  8,  §  2  • 

1.  The  Girooit  Ck>iirt  has  no  jnxifldiotion  by  meanfl  of  certwrari  over 
jadgments  other  than  those  rendered  by  Comnusaionen*  Coorts  or  by 
Jnstioee  of  the  peaoe.  Exp,  L&ng  v.  Blanehard  dt  The  MagUtraUi*  dmri  of 
Shefard,  21  L.  O.  J.  881,  O.  C.  1877, 1  Legal  News  48. 

1057*  It  has  also  an  appellate  jurisdiction  over  judg- 
ments rendered  by  a  Commissioners'  Court  or  by  justices  of 
the  peace  for  taxes,  assessments  or  penalties,  imposed  under 
the  Municipal  and  Boad  Act  of  Lower  Canada.  C.  S.  L. 
C.  c.  24,  s.  67. 

1.  Sinoe  the  ooming  into  force  of  the  C.  C.  P.  there  is  no  right  of  appeal 
from  decisions  of  justices  of  the  peace  under  the  Agricultural  Act.  DnffA 
▼.  Bochm,  2  B.  L.  672,  C.  O.  1870,  contra :  Bradford  ▼.  WiUcn,  6  B.  L. 
242,  C.  C.  1871. 

2.  There  is  no  appeal  from  the  decision  of  commissionen  appointed  for 
the  erection  of  parishes,  except  by  certiorari.  Boucher  et  al.  exp,  ▼.  De$- 
souIUb  etoLdt  LangelUer  et  al.  6  L.  0.  J.  888,  S.  C.  1862. 

8.  The  Circuit  Court,  sitting  as  a  Court  of  Appeal,  under  the  Municipal 
Act  of  1660,  has  the  power  to  quash  a  municipal  by-law  and  a  judgment 
of  an  inferior  tribunal,  and  that  even  when  the^nullity  of  the  by-law  has 
not  been  invoked.    Daouet  v.  Aumais,  7  L.  C.  J.  110,  C.  C.  1861. 

4.  An  action  was  brought  against  the  defendant  for  the  amount  of 
assessments  made  upon  his  property  for  the  construction  of  a  new  church 
and  sacristy,  and  the  defendant  pleaded  causes  or  grounds  of  nullity  in 
the  assessment — Heldt  that  the  court  had  no  jurisdiction  to  take  cogni- 
sance of  such  causes  or  grounds  of  nullity,  which  should  form  the  subject 
of  appeal  from  the  decision  of  the  commissioners,  or  of  certiorari.  Let 
Syndics  de  la  Paroiue  de  St.  Norhert  d^Arthdbatka  v.  Pacaud,  6  L.  C.  J. 
290,  S.  C.  1862. 

5.  An  appeal  does  not  Ue  to  the  Circuit  Court  from  the  decision  of  a 
County  Council  which  has  sat  in  appeal  on  a  valuation  roll.  Meunier  v. 
The  Corporation  of  the  County  of  LMe  et  al,,  8  Q.  L.  B.  845,  C.  C.  1877. 
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lINiS*  Wheneyer  any  6uit  or  action  relates  to  fees  of 
office,  rights,  rents,  revenues  or  sums  of  money  payable  to 
the  crown, 

Titles  to  lands  or  tenements. 

Annual  rents  or  other  matters  by  which  rights  in  future 
may  be  affected. 

The  defendant  may,  before  pleading  to  the  merits,  evoke 
the  suit  or  action,  and  require  it  to  be  removed  to  the 
Superior  Court  in  the  same  district  for  hearing  and  judg- 
ment.   C.  S.  L.  C.  c.  88,  s.  178. 

The  declaration  of  evocation  is  filed  in  the  record  which 
is  thereupon  removed  to  the  office  of  the  prothonotary,  and 
the  Superior  Court  determines  in  a  summary  way  whether 
the  evocation  is  well  founded  or  not ;  in  the  former  case  the 
court  tries  the  cause  and  renders  judgment  therein,  and  in 
the  latter  case  the  cause  is  sent  back  to  the  Circuit  Court. 

If,  in  any  cause  susceptible  of  being  evoked,  the  defendant 
in  his  defence  disputes  or  calls  in  question  the  plaintiff's 
title  to  any  immoveable,  in  such  a  manner  as  might  impair 
or  injuriously  affect  the  plaintiff's  rights  in  future,  the 
latter  may  evoke  the  suit,  and  proceedings  are  then  had  as 
in  cases  of  evocation  by  the  defendant. 

86  Vict.,  c.  6  (Que.) : 

26.  AU  appealable  suita  began  in  the  Gixooit  Court  at  the  City  of 
Quebec  or  Montreal,  before  the  coming  into  foroe  of  the  Act  of  this  Pro- 
Tince,  84th  Vict.  cap.  4,  in  which  jndgment  has  not  been  rendered,  shall 
cease  to  be  within  the  jnrisdiction  of  the  Circuit  Court  and  thereafter 
all  proceedings  and  judgments  therein  shall  be  had  and  rendered  in  the 
Superior  Court,  and  the  books,  muniments  and  records  of  the  Circuit 
Court  relating  to  all  such  suits,  shall,  immediately  upon  the  coming  into 
foroe  of  this  Act,  appertain  to  the  said  Superior  Court  and  be  trans- 
mitted thereto. 

• 

10S9.  The  rales  contained  in  the  first  part  of  this  code, 
and  in  the  first  book  of  the  second  part  of  this  code,  namely : — 
in  the  preliminary  provisions ; — ^in  the  third,  fourth,  fifth, 
sixth,  seventh  and  eighth  chapters  of  title  first ; — ^in  the 
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first,  second  and  third  chapters  of  title  second ; — ^inthe  first 
chapter,  and  in  sections  1, 8,  4,  6, 7,  and  §§  1,  12  of  section 
5,  of  the  second  chapter  of  title  third ; — ^and  in  the  second 
book,  in  the  second,  third,  fourth  and  fifth  chapters  of  title 
first, — apply  in  like  manner  to  the  Circuit  Court,  except  as 
regards  trial  by  jury  and  such  rules  as  are  inconsistent 
with  the  provisions  of  the  present  book,  and  such  as  can 
only  apply  to  the  Superior  Court. 

All  the  powers  conferred  upon  the  Superior  Court,  or 
upon  the  judges  and  officers  thereof,  respectively,  relatively 
to  matters  within  their  jurisdiction,  are  also  conferred  upon 
the  Circuit  Court,  within  the  limits  of  its  cognizance,  and 
upon  the  judges  who  hold  such  court  and  upon  the  officers 
of  the  said  court  respectively,  with  regard  to  the  same  mat- 
ters and  the  other  matters  which  form  the  subject  of  the 
present  book,  or  with  regard  to  any  other  matter  concerning 
the  manner  of  conducting  suits,  actions  or  proceedings  in 
the  Circuit  Court. 

Whatever  may  or  must  be  done  by  the  prothonotary  as 
regards  proceedings  in  the  Superior  Court,  may  or  must  be 
done  in  like  manner  by  the  Clerk  of  the  Circuit  Court,  as 
regards  proceedings  before  the  latter  court,  except,  however, 
the  judicial  powers  conferred  upon  the  prothonotary  in  the 
absence  of  a  judge. 

The  Clerk  of  the  Circuit  Court  has  the  power  of  adminis- 
tering oaths  whenever  they  are  required  by  law  or  by  rules 
of  practice.    C.  S.  L.  C.  c.  79,  ss.  8,  4. 

An  alias  writ  of  ft.  fa.  de  terru,  in  a  case  in  which  judgment  was  rendered 
in  the  Circuit  Court,  cannot  legally  be  issued  and  signed  by  the  prothono- 
tary of  the  Superior  Court.  Maedonald  et  al.  ▼.  Pr/morU  et  ux.  dt  Laffue  et 
al,  18  L.  C.  J.  296,  S.  C.  R.  1874. 

« 

1060«  All  commissioners  and  other  persons  authorized 
to  receive  affidavits  to  be  used  in  the  Superior  Court  have 
also  like  powers  ^th  regard  to  the  Circuit  Court.  Ibid.  s. 
26. 
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1061*  The  Circuit  Court  for  any  distriot  is  held  at  the 
same  place  as  the  Superior  Courts  and  its  jurisdiction 
extends  over  the  whole  district,  and  it  is  designated  by  the 
name  of  such  district. 

It  cannot,  however,  ^ant  more  costs  against  a  defendant 
than  he  would  have  to  pay  if  he  had  been  sued  before  the 
Circuit  Court  in  the  county  in  which  he  resides,  and  in 
which  the  cause  of  action  originated.  Ibid.  s.  5,  c.  88,  s. 
152. 

1062*  It  may  also,  upon  proclamation  of  the  governor, 
be  held  in  any  other  county  than  that  in  which  the  Supe- 
rior Court  for  the  district  is  held,  excepting  the  counties  of 
Hochelaga,  Jacques  Cartier,  Laval,  St.  Maurice,  Quebec 
and  Wolfe ;  or  in  more  than  one  place  in  certain  counties, 
as  provided  in  chapter  seventy-nine  of  the  Consolidated 
Statutes  for  Lower  Canada. 

The  coart  is  then  designated  as  ''  the  Circuit  Court  in 
and  for  the  county  of  "  {naming  the  county)  and 

if  there  are  more  than  one  in  the  same  county,  the  words 
at  {naming  the  place  of  sitting)  are  added  to  such 

designation.    C.  S.  L.  C.  c.  79,  ss.  6,  7,  9. 

82  Vict.  c.  21  (Que.) : 

1.  Sab-Bection  two  of  section  six,  and  the  section  seven  of  chapter 
seventy-nine  of  the  Consolidated  Statutes  for  Lower  Canada,  and 
article  1062  of  the  Code  of  Civil  Procedure  of  Lower  Canada,  are  amended 
hy  striking  out  therefrom  the  word  '*  Vi^olfe." 

85  Vict.  c.  6  (Que.) : 

23.  The  Lieutenant-Governor  may,  at  any  time,  by  proclamation, 
abolish  the  holding  in  any  county,  or  at  any  place  in  a  county,  of  a 
Circuit  Court,  theretofore  authorized  by  proclamation  in  accordance  with 
article  1062  ;  and  thereupon,  the  books,  papers  and  records  of  the  Court 
so  abolished,  shall  be  transmitted  to  such  other  Circuit  Court  as  the 
lieutenant-Govemor  shall  name  in  the  said  proclamation. 

lOOS*  The  Circuit  Court  for  a  county  has  jurisdiction 
over  the  whole  extent  of  such  county,  even  when  more  than 
one  place  therein  is  appointed  for  its  sittings.    Ibid.  s.  11. 
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1064*  When  it  is  necesBftry  for  the  dispatch  of  bosinesB, 
the  Circuit  Conrt  at  any  place  must  be  held  by  two  or  more 
judges  of  the  Superior  Court,  residing  in  tlie  same  district, 
simultaneously  but  in  separate  apartments.    Urid.  s.  15. 

85  Vict.  c.  6  (Que.) : 

27.  There  ahaU  no  longer  be  terms  for  the  holding  of  the  Circoit  Conrt 
at  the  City  of  Montreal,  but  every  jnridical  day  ahall  be  a  day  on  which 
the  Circuit  Court  may  be  held  at  the  said  city  whenever  buBinees  shall 
require  it.  Nevertheless,  the  judge  holding  the  said  court  may  adjourn 
the  sitting  thereof  to  some  future  day,  and  in  the  interval  of  such 
adjournment,  the  said  court  shall  not  be  held. 


TITLE   SECOND. 


OBDINABT  PBOGEDUBE. 


CHAPTER  FIEBT. 


OF    8UUM0NS. 


1065«  The  provisions  concerning  summonses  for  the 
Superior  C!ourt  apply  equally  to  the  Circuit  Court,  saving 
the  provisions  hereinafter  contained.  C.  S.  L.  C.  c.  88,  ss. 
42,  169,  170. 
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Form  No.  8S« 
In  connection  with  article  1065. 


Lower  Canada,       \ 
District  {or  Circuit)  of  j 

A.  B.,  of 
C.  D.,  of 


IN  THE   CIRCUIT   COURT. 


dkc.        Plaintiff ; 


and 


&o.        Defendant. 


[L.S.]  Victoria,  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen,  Defender 
of  the  Faith : 


To  G.  D.,  the  defendant  above  mentioned. 

Whereas  A.  B.,  the  plaintiff  aforesaid,  demands  of  you 
the  Bxmf.  of  due  by  you  to  him  for  {state 

sufficiently  the  cause  of  action),  which  said  sum  you  have  (as 
he  saith)  refused  to  pay  him.  {If  the  action  be  to  recover 
a  thing  wrongfully  detained,  dc,  vary  the  statement  of 
the  cause  of  action  accordingly.  If  there  he  a  declaration 
annexed,  refer  to  it ;  and  omitting  the  words  after  "  the 
plaintiff  aforesaid,"  say,  *'  hath,  by  his  declaration  here- 
unto annexed,  made  complaint  against  you  in  the  manner 
therein  set  forth.")  And  the  plaintiff  prays  judgment 
accordingly. 

You  are  therefore  required  to  satisfy  the  demand  of  the 
said  plaintiff  in  this  cause,  with  costs,  or  to  appear  in  person 
or  by  your  attorney  before  our  said  court,  at  the  court 
house,  at  in  the  said  circuit, 

at  o'clock  in  the  forenoon  {omit  these 

words  tf  the  case  be  appealable),  on  the  day 

of  instant  {or  next),  to  answer  the  said 

demand ;  otherwise  judgment  may  be  given  against  you  by 
default. 


600  OF  THE  OIBCUIT  OOUBT,  ABT8.  1065-1068. 

In  witness  whereof,  we  have  caused  the  seal  of  our  said 

court  to  be  hereunto  affixed,  at  this  day 

of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

E.  F., 

Clerk  of  the  said  court  for  the  said  district  {or  circuit). 
See  appendix. 


1060.  The  delay  upon  summons  is  five  intermediate 
days,  when  the  distance  from  the  defendant's  domicile  to 
the  place  where  the  court  is  held  does  not  exceed  five 
leagues,  with  the  ordinary  extension  when  the  distance  is 
greater.    Ibid.  s.  170,  §  2. 

1067.  When  the  writ  of  summons  is  to  be  served  in 
another  district,  it  may  be  addressed  to  the  sheriff  or  to  a 
bailiff  of  such  other  district. 

It  may  also  be  so  addressed  when  it  is  to  be  served  in 
more  than  one  district. 

In  the  latter  case,  as  many  originals  of  the  writ  of  sum- 
mons must  be  issued  as  there  are  districts  in  which  it 
requires  to  be  served.    Ibid.  s.  170,  §  4,  s.  171. 

1068*  In  the  case  mentioned  in  article  1067,  the  writ 
of  summons  issuing  from  the  Circuit  Court  of  a  district  may 
be  served  by  any  bailiff  of  such  district ;  but  he  is  entitled 
to  no  more  costs  than  if  the  service  had  been  effected  by 
the  nearest  bailiff  to  the  residence  of  the  defendant  thus 
summoned.    Ibid.  s.  172. 

42-48  Vict.,  c.  21,  (Que.): 

Any  writ  of  smnmons,  subpcena  or  writ  of  ezecntion  issued  out  of  any 
Gironit  Conrt  in  any  oounty  in  this  Province,  may  be  served  by  any  bailiff 
residing  in  the  joridioal  district  in  which  said  comity  is  situate;  bat  no 
more  costs  and  emoluments  for  serving  or  executing  such  writ  shall  be 
allowed  or  taxed  against  any  defendant,  than  would  have  been  allowed 
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had  raoh  writ  or  sabpoBna  been  senred  by  the  bailiff  residing  nearest  to 
the  residence  of  the  defendant:  provided  neverthelesB  in  any  case  in 
which  the  plaintiff  establishes  to  the  satisfaction  of  the  clerk  of  the  court, 
or  the  jadge  exercising  jurisdiction  in  the  district  in  which  such  writ 
issues,  that  such  writ  or  subpoena  should  be  addressed  to  and  executed  by 
some  other  bailiff,  it  may  be  so  addressed  and  executed ;  in  which  case 
the  costs  to  be  taxed  against  the  defendant  or  other  person  shall  be  taxed 
as  from  the  residence  of  such  bailiff,  and  for  the  distance  actually 
travelled  by  him. 


CHAPTER    SECOND, 

PROVISIONS  CONCERNING  APPEALABLE  CASES. 


SECTION   L 
PROCQBEDmaS  BEFORE  CONTESTATION,  OB  IN  UNCONTESTED  SUITS. 

1069.  The  provisions  respecting  appearance  and  de- 
fault, election  of  domicile,  judgments  by  default  or  upon 
confession,  filing  of  exhibits  and  proofs  expartCy  in  the 
Superior  Court,  apply  also  to  appealable  cases  in  the  Circuit 
Court.    C.  S.  L.  C.  c.  79.  s.  27,  c.  88,  s.  42. 

SECTION  n. 
OF    CONTESTATION. 

1070*  The  contestation  and  pleadings  in  appealable 
cases  in  the  Circuit  Court  are  subject  to  the  provisions 
concerning  the  same  matters  in  the  Superior  Court,  except 
as  regards  the  delays,  which  are  regulated  as  follows  : 

The  delay  for  filing  preliminary  exceptions  is  four  days, 
and  that  for  answering  the  same  is  five  days. 

The  delay  for  filing  any  other  pleading  necessary  to  com- 
plete the  issues  is  five  days. 
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The  delay  for  pleading  to  the  merits  is  five  days  from  the 
appearance  of  the  defendant.  If  no  plea  be  filed  within 
these  delays  or  afterwards  within  the  three  days  after  the 
service  of  a  demand  of  plea,  the  party  in  default  is  foreclosed 
by  an  act  of  the  clerk  of  the  court  without  any  other  pro- 
ceeding. There  is  a  like  delay  of  five  days,  on  pain  of 
foreclosure,  between  each  subsequent  pleading  allowed  by 
law,  without  any  demand  of  plea  being  necessary.  C.  S. 
L.  C.  c.  88,  s.  180. 

BEOnON  lU. 
OF  PROOF  ilNB   HEARTNG. 

1071*  Proofs  may  be  made  on  every  day  during  a  term 
of  the  Circuit  Court.    Ibid.  s.  181. 

1072.  Contested  cases  are  inscribed  at  the  same  time 
for  proof  and  for  hearing  on  the  merits.  IHd.  s.  182 ;  25 
V.  c.  10,  s.  11. 

107S*  Notice  of  such  inscription  must  be  given  to  the 
opposite  party,  with  one  intermediate  day's  delay,  if  notice 
is  given  in  term,  and  four  intermediate  days  if  it  is  given  in 
vacation.    C.  L.  8.  C.  c.  88,  s.  184.  , 

1074U  The  evidence  is  given  orally, without  notes  thereof 
being  taken,  unless,  before  the  commencement  of  the  proot, 
the  parties,  or  one  of  them,  files  a  declaration  in  writing, 
requesting  that  notes  of  the  evidence  be  taken  down  in 
writing,  in  which  case  it  is  taken  in  the  manner  provided 
for  proofs  before  the  judge  in  the  Superior  Court. 

After  the  witnesses  have  been  examined,  the  parties  are 
heard  upon  the  merits,  unless  the  court  deems  it  advisable 
to  adjourn  the  case  on  account  of  the  absence  of  some 
material  witness  or  evidence.    Ibid.  s.  182 ;  26  Y.  c.  10,  b.  11. 

See  Dorian  v.  Mar$il,  8  L.  N.  188,  S.  C.  B.  1880. 
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1075*  [With  the  consent  of  all  the  parties  the  proof 
may  take  place  on  any  juridical  day  in  or  out  of  term,  and 
may  be  written  down  at  length,  and  the  clerk  of  the  Circuit 
Court  may  receive  the  depositions  and  swear  the  witnesses 
in  the  absence  of  the  judge  ;  or  it  may  be  taken  before  an 
examiner ;  in  each  case  according  to  the  rules  and  in  the 
manner  prescribed  for  the  Superior  Court.] 

See  88  Vict.  c.  18,  s.  1  (Que.),  under  art.  289  ante. 

1076*  No  person  residing  at  a  distance  of  more  than 
fifteen  leagues  from  the.  place  where  the  proof  is  to  be 
taken,  or  beyond  the  limits  of  the  circuit,  is  bound  to  attend 
as  a  witness,  unless  he  is  summoned  in  conformity  with  the 
provisions  contained  in  articles  246  and  247.  C.  S.  L.  C. 
c.  88,  8. 186,  C.  S.  C.  c.  79,  s.  12. 

1077*  Whenever  a  demurrer  has  been  filed,  the  case  may 
nevertheless,  be  inscribed  for  proof  and  hearing,  reserving 
the  argument  upon  the  law  issues  until  after  the  proof*  C. 
S.  L.  C.  c.  88,  s.  188. 

1078«  The  court  may  at  any  time  order,  the  proof  to 
be  had,  or  a  witness  or  a  party  to  be  examined  in  another 
circuit,  and  may  order  that  the  record,  or  a  part  thereof, 
be  transmitted  for  that  purpose,  according  to  the  provisions 
contained  in  article  241.    Ibid.  s.  186. 

SECTION  IV. 
OF    JUDQMBNTS. 

1071I*  The  provisions  which,  relate  to  judgments  and 
to  costs  in  the  Superior  Court  apply  also  to  judgments  ren- 
ilered  in  the  Circuit  Court.    Ibid.  s.  42. 

1080«  Whenever  the  judge  who  heard  the  case  is  unable, 
by  reason  of  sickness  or  other  cause,  to  render  judgment  in 
person,  he  may  transmit  the  draft  of  the  judgment,  certified 
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by  himself,  to  the  clerk,  who  is  thereupon  bound  to  record 
the  same  and  to  read  it  in  open  court  on  the  next  juridical 
day  in  term ;  and  the  judgment  has  then  the  same  force 
and  effect  as  if  it  had  been  pronounced  by  the  judge  on  the 
day  on  which  it  was  thus  read.  G.  S.  L.  G.  c.  79,  s.  16. 
See  88  Vict.  c.  10  (Que.),  ante,  under  art.  469. 

SECTION    V. 
OF   THE   EXECUTION   OF  JUDGMENTS. 

1081.  [Writs  of  execution  for  the  payment  of  a  sum  of 
money  issue  against  the  moveable  property  of  the  debtor 
situated  either  in  the  district  in  which  the  judgment  wae 
rendered  or  in  any  other  district.  In  the  first  case  it  is  ad- 
dressed to  a  bailiff  who  in  bound  to  elect  a  domicile  for  the 
judgment  creditor  in  the  locality  within  which  the  seizure  is 
made,  and  who  is  empowered  to  levy  the  amount  in 
conformity  to  the  rules  prescribed  for  seizures  by  the  sheriff, 
without  however  being  entitled  to  demand  or  retain  any 
commission  on  the  moneys  levied.  In  the  second  case  the 
writ  may  be  addressed  either  to  the  bailiff  in  like  manner, 
or  to  the  sheriff  of  such  other  district.]  G.  S.  L.  G.  c.  88, 
!s.  201 ;  Ord.  1667,  tit.  38,  art.  4. 

See  88  Vict.  c.  17,  s.  1  (Que.),  supra,  art.  48. 

m 

85  Vict.  c.  6,  (Que.) : 

24.  Article  1081,  is  hereby  amended  by  Btriking  oat  the  foUowing 
"words  therein :  "  who  is  bound  to  elect  a  domicile  for  the  judgment 
creditor,  in  the  locality  within  whio^  the  seizure  is  made,  and  " 

1.  Art.  1081  of  the  Code  of  Civil  Procedure,  concerning  elections  of 
domicile  by  a  bailiff  seizing,  applies  only  in  cases  susceptible  of  appeal. 
LegarJ  v.  Dearoches  db  Desroches^  1  R.  L.  61,  S.  C.  1870. 

2.  The  Circuit  Court  has  no  power  to  enforce  the  execution  of  a  judg- 
ment which  it  has  rendered,  reversing  a  judgment  of  the  justioes  of  the 
peace.  The  Corporation  of  the  Town  or  Bourg  of  William  Henry  v.  Guevre- 
mont,  2  B.  L.  44,  Q.  B.  1868. 
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1093*  If  it  appears  by  the  return  to  such  writ  that  the 
debtor  has  not,  in  the  district  in  which  the  judgment  was 
rendered,  sufficient  moveables  and  effects  to  satisfy  the 
judgment,  the  creditor  may  obtain  another  writ  to  be  exe- 
cuted upon  any  moveable  property  and  effects  of  the  debtor 
situate  in  another  district,  and  such  writ  is  addressed  to 
the  sheriff  or  to  any  bailiff  of  such  district,  and  executed 
accordingly  and  returned  to  the  Circuit  Court.  Ibid,  ss. 
204-5.     See  88  Vict.  c.  17,  s.  1  (Que.),  supra  art.  48. 


1088«  All  oppositions  to  an  execution  against  moveable 
property,  whatever  may  be  the  amount  or  the  value  of  the 
thing  claimed,  are  within  the  jurisdiction  of  the  court  which 
issued  the  writ.     Ibid.  s.  208. 

1084*  An  order  to  stay  execution  in  consequence  of  an 
opposition  to  the  seizure  and  sale,  may  be  granted  by  the 
judge,  either  within  or  beyond  the  limits  of  the  circuit,  or 
by  the  clerk,  and  for  that  purpose  the  judge  and  the  clerk 
are  empowered  to  administer  the  necessary  oath,  and  the 
bailiff,  on  being  notified,  by  the  delivery  to  him  of  a  copy 
of  the  opposition  and  of  the  order,  is  bound  to  return  forth- 
with the  writ  and  his  proceedings  thereon  to  the  court  from 
which  such  writ  issued.     Ibid. 

1085*  [In  default  of  moveable  property  and  effects,  the 
judgment  may  be  executed  upon  such  immoveables  of  the 
debtor  as  are  within  the  limits  of  the  district  in  which  the 
judgment  was  rendered,  or  in  any  other  district.] 

108A.  [The  writ  for  that  purpose  is  addressed  to  the 
sheriff  of  such  district,  and  is  returnable  to  the  Superior 
Court  of  such  district.]     Ibid.  s.  208. 

1087*  In  the  case  of  an  immoveable  which  is  declared 
by  judgment  to  be  hypothecated,  and  ha's  been  surrendered, 
or  in  cases  of  arrears  of  rents  constituted  under  the  Seig- 
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niorial  Act  of  1864,  whatever  may  be  the  amount  thereof, 
a  writ  of  execution  may  issue  immediately  against  such 
immoveable,  addressed  to  the  sheriff  of  the  district  in  which 
it  is  situated.    Ibid.  s.  206,  §  2. 

82  Vict.  c.  80  (Que) : 

4.  It  ahaU  be  lawful  for  the  proprietor  of  the  capital  of  any  siidi  (Setg- 
niarial)  reiUe  to  institate  a  parely  personal  action  agamet  the  holder  of  the 
immoveable  hypothecated  (j^evJj  tot  the  recovery,  of  the  rente  or  the 
axreare  thereof.  These  actions  may  be  instituted  either  in  the  Cironit 
Conrt  or  the  Magistrate's  Ck>art,  and  anjrthing'in  the  articles  1064, 1066 
and  1068,  of  the  Code  of  Civil  Procedure  to  the  contrary  notwithstanding, 
these  actions  in  respect  of  the  jurisdiction  of  the  court,  the  procedure  and 
the  costs  shall  be  considered  as  purely  personal  actions  and  as  having  no 
relation  to  lands  or  real  estate,  annual  retUet  or  other  matters  involving 
future  rights :  whatever  may  be  the  amount  of  the  judgment  rendered  in 
all  such  actions,  the  judgment  in  default  of  suflcient  moveables,  may  be 
executed,  after  the  delay  of  one  year,  by  the  seizure  and  sale  of  the  im- 
moveable hypothecated  {jgrevi). 

1088«  All  proceedings  incidental  to  the  seizure  or  sale 
of  the  immoveables  seized  in  virtue  of  the  foregoing  provis- 
ions are  carried  on  before  the  Superior  Ciourt  into  which 
the  writ  of  execution  is  returnable,  in  the  same  manner  as 
if  the  judgment  had  been  rendered  by  such  court.  Ibid.  s. 
208,  §  2 ;  8.  206. 

1.  The  application  of  the  purchaser  for  a  writ  of  possession  should  be 
made  to  the  Superior  and  not  to  the  Circuit  Court.  Evaiu  v.  HwrtubUe  d 
De  Berqf,  6  L.  N.  886,  C.  C.  1888. 

1089.  In  other  respects  the  formalities  of  the  seizure 
and  the  sale  of  moveables  are  the  same  as  upon  executions 
of  judgments  of  the  Superior  Court,  and  the  provisions  con- 
ceming  seizure  by  garnishment  after  judgment  in  the 
Superior  Court  apply  likewise  to  such  seizures  issuing  from 
the  Circuit  Court. 

1«  In  the  Circuit  Court  a  contestation  of  the  declaration  of  a  Hen  eaisi 
may  be  filed  after  the  lapse  of  eight  days  from  the  filing  of  the  declara- 
tion.   Lavell  V.  F<nUaine  <t  Amton,  6  L.  C.  J.  384,  C.  C.  1811. 
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1090«  Upon  the  return  into  the  Superior  Oonrt  of  a 
writ  of  execution  against  immoyeables,   granted  by  the 

Circuit  Court,  the  former  court  may  order  the  clerk  of  the 

latter  to  transmit  the  original  record  in  the  case,  that  it 

may  serve  for  all  legal  purposes.    Ibid.  s.  207. 

BEOnON  TI. 
OF  REMEDIES  AOAINST  JtTDaMENTS. 

lOM*  Any  party  who  deems  himself  aggrieved  by  a 
judgment  of  the  Circuit  Court  may  obtain  a  re-hearing  of 
the  case  before  three  judges  of  the  Superior  Court,  accord- 
ing to  the  provisions  contained  in  articles  494  to  604.    27- 
28  V.  c.  89,  s.  20. 

1008*  Such  party  has  likewise  a  remedy  by  appeal,  in 
conformity  with  the  provisions  contained  in  the  fourth  book 
of  this  code.    C.  S.  L.  C.  c.  77,  s.  89. 


CHAPTER    THIRD. 

PROVISIONS  PARTICULAR  TO  NON-APPEALABLB  OASES. 

109S*  When  a  non-appealable  case  is  returnable  during 
term  in  the  Circuit  Court,  the  defendant  is  bound  to  appear 
in  open  court  on  the  day  and  at  the  hour  specified,  without 
having  a  delay  until  the  next  day  to  file  his  appearance. 
C.  S.  L.  C.  c.  88,  s.  189. 

1.  The  ooort  not  having  sat  until  11.80  p.m.  on  the  day  of  the  return, 
the  majority  of  the  jadgea  decided  that  plaintiff  conld  not  proceed  hy 
default  although  defendant  made  default  when  called;  and  the  action 
was  dismiBsed.    The  City  Bank  y.  Satmn,  2  Rev  de  L6g.  48  Q.  B.  1814. 


^ 
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lOMU  If  the  judge  is  absent  the  case  may  be  called,  and 
appearance  or  default  recorded  by  the  clerk.    Ibid.  §  2. 

1005.  Confessions  of  judgment  may  be  given  orally  in 
open  court ;  or  out  of  term  pursuant  to  the  provisions  con- 
tained in  articles  94  and  following,  and  judgment  may  be 
rendered  accordingly.    26  Y.  c.  10,  s.  10. 

84  Vict.  c.  4  (Que.) : 

11.  Article  1096  of  the  said  oode  is  hereby  ftmended  by  adding  thereto 
the  following  paragraph  :  "  On  any  day  daring  a  term  or  the  time  fixed 
for  the  holding  thereof,  if  the  judge  is  absent  or  cannot  hold  the  coort  on 
that  day,  each  confessions  may  be  given  in  the  same  manner  as  ont  of 
term." 

1096«  If  the  defendant  fails  to  appear,  the  plaintiff 
may  forthwith  proceed  with  his  proof,  and  the  court  may 
thereupon  render  judgment  accordingly.  G.  8.  L.  G.  c.  83, 
s.  189,  §  8. 

1007*  If  the  case  is  returnable  in  term,  the  defendant, 
upon  appearing,  is  bound  to  plead  forthmth.  He  may  do  so 
in  writing  or  orally,  at  his  option,  unless  the  court  orders  that 
the  pleas  shaU,  unthin  a  fixed  delay,  be  made  out  in  toriting  ; 
Imt  the  plaintiff  is  not  bound  to  answer  in  writing  unless  the 
court  so  orders.    Ibid.  s.  190. 

47  Vict.  c.  8.  (Que.) : 

Article  1097  of  the  said  Code  is  hereby  amended  by  strildng  ont  all  the 
words  of  the  said  article  after  the  words  "  if  the  case  is  retomable  in 
term/'  and  by  snbstitnting  therefor  the  following  words :  **  the  prooee^Ungs 
with  respect  to  appearance,  default,  judgment  by  default,  and  relief 
therefrom,  confession  of  judgment,  written  pleadings  and  the  inscription 
of  the  case  are  the  same  as  in  actions  returnable  in  vacation  under  article 
1099. 

48  Vict,  c.  14,  (Que.) : 

1.  Section  11  of  the  Act  47  Victoria,  chapter  8,  is  amended  by  adding 
after  the  words  "  article  1099  *'  in  the  last  line,  the  following  words, 
**  except  in  the  districts  of  Beauce,  Bimouski  and  Terrebonne." 
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109&  If  the  defendant  does  not  plead  in  writing,  he  is 
called  upon  by  the  court  to  specify  what  allegations  of  the 
declaration  he  admits,  and  such  admissions  are  recorded. 
If  he  makes  no  such  admissions  he  is  held  to  have  denied 
all  the  facts  alleged,  and  is  liable  for  the  costs  of  proving 
such  of  them  as  may  be  proved.  No  other  articulation  of 
facts  is  required.    Ibid.,  §  2,  s.  98,  §  2. 

lOOO*  If  the  action  is  returnable  in  vacation,  the  pro- 
ceedings with  respect  to  appearance,  default,  judgment  by 
default  and  relief  therefrom,  confession  of  judgment,  written 
pleadings,  and  the  inscription  of  the  case,  are  the  same  as 
in  appealable  cases ;  but  no  demand  of  plea  or  of  answer  is 
necessary  in  order  to  obtain  a  foreclosure ;  the  notice  of 
inscription  for  proof  and  hearing  must  be  given  at  least 
three  days  beforehand  ;  and  if  the  defendant  fails  to  appear 
or  to  plead,  the  plaintiff  is  not  bound  to  give  notice  of  the 
inscription  of  the  case  for  proof,  when  such  proof  is  neces- 
sary.   Ibid.  ss.  198-4-6-6-7. 

1.  In  non-appealable  caseg,  Cirooit  Court,  where  the  writ  is  returned  oat 
of  term,  the  notioe  of  inscription  for  proof  and  hearing  on  the  merits 
most  be  given  three  days  at  least  beforehand,  even  where  snch  notioe  is 
given  daring  term.  Neilan  v.  Demen,  4  Q.  L.  B.  800,  9  Q.  L.  B.  277,  G. 
C.  1878. 

IIOO*  [If  the  defendant  fails  to  appear  or  to  plead  in 
any  case  returnable  in  term,  the  plaintiff  may  at  any  time 
proceed  to  judgment  in  the  same  manner  as  if  the  action 
were  returnable  in  vacation.] 

llOl*  The  proof  in  all  cases  is  made  orally  and  in  open 
court,  without  its  being  necessary  to  take  notes  of  the 
evidence.    Ibid.,  s.  191. 

1103.  Judgments  for  sums  not  exceeding  forty  dollars 

can  only  be  executed  upon  [the  moveable  property  of  the 

debtor,  except  in  the  case  of  hypothecary  actions,  or  of 
89  F.  0.  0.  p. 
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rents  created  under  the  Seigniorial  Act  of  1854,  in  ivhich 
cases  the  court  may  issue  execution  against  the  immoveable 
charged,  according  to  the  formalities  prescribed  in  the  pre- 
ceding chapter.    Ibid.  s.  202. 

1.  In  a  suit  for  945,  diflmisBed  with  costs,  a  writ  of  Ji.  fa,  de  terrU  may 
issue  from  the  non-appealable  side  of  the  C.  C.  against  the  plaintiff's 
lands  to  satisfy  the  defendant's  oosts  taxed  at  a  sum  exceeding  $40. 
Moore  v.  Keane  et  vir^  6  Q.  L.  B.  378,  8.  C.  R.  1880  ;  Charbonneau  ▼.  Char- 
Ixmneau,  6  Q.  L.  B.  883,  S.  C.  B.  1880. 

1108.  The  provisions  concerning  oppositions  and  stay 
of  proceedings,  contained  in  the  preceding  chapter,  as  well 
as  those  concerning  seizures  by  garnishment  after  judg- 
ment, must  also  be  observed  in  n.on-appealable  cases.  Ibid. 
s.  208. 

1104.  All  non-appealable  suits  are  determined  in  a 
summary  manner,  and  when  the  amount  claimed  does  not 
exceed  twenty-five  dollars  they  are  decided  according  to 
equity  and  good  conscience.  The  provisions  of  article  1080 
apply  to  non-appealable  cases.  0.  S.  L.  G.  c.  79,  s.  2,  §§ 
2-8. 
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TITLE    THIRD. 

OP  SUITS  BETWEEN  LESSORS  AND  LESSEES. 

Ii05.  The  Circuit  Court  has  jurisdiction  in  cases  be- 
tween lessors  and  lessees,  whenever  the  rent,  or  the  annual 
value,  or  the  amount  of  damages  claimed,  does  not  exceed 
two  hundred  dollars.  C.  S.  L.  C.  c.  40,  s.  41 ;  26  Vict, 
c.  12,  s.  1. 

11 06*  The  provisions  contained  in  the  first  chapter  of 
title  second  of  the  second  part  of  this  code  apply  .to  suits 
brought  before  the  Circuit  Court. 

1.  In  oases  of  saisie  gctgerU  in  the  Girooit  Court  a  declaration  need 
not  be  served  by  a  bailiff,  bnt  may  be  left  at  the  prothonotary's  office. 
Brahadi  v.  Bergeron,  10  L.  C.  J.  117,  Q.  B.  1866. 
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TITLE    FOURTH.     ' 

SUITS  IN  CASES  OF  ILLEGAL  DETENTION  OF  LANDS  HELD 

IN  FREE  AND  COMMON  SOCCAGE. 

1107*  Concurrently  with  the  jurisdiction  of  the  Super- 
ior Court  in  such  matters,  petitory  or  possessory  actions 
against  persons  illegally  detaining  lands  held  in  free  and 
common  soccage  in  the  townships,  may  be  brought  before 
the  Circuit  Court  in  the  circuit  within  which  such  lands  are 
situated,  or  out  of  term  before  a  judge  of  the  Superior  Court, 
who  may  hear  and  determine  such  suits  in  vacation,  as  the 
Circuit  Court  might  also  do,  whatever  maybe  the  value  of  the 
lands  ;  and  the  proceedings  in  all  such  cases  form  part  of 
the  records  of  the  Circuit  Court.    C.  S.  L.  C*  c.  45,  ss.  1-10. 

1.  The  proprietor  of  an  immoveable,  leased  by  his  avUur^  camiot  bring 
a  petitory  action  against  the  tenant  when  he  (the  proprietor)  has  recog- 
nised the  lease;  he  should  proceed  by  a  personal  action  in  ejectment. 
Baudreau  v.  DoraU,  10  B.  L.  458.  Q.  B.  1880. 

*  1108»  The  plaintiff  in  any  such  suits  may  add  con- 
clusions for  the  rents,  issues  and  profits  of  such  lands,  and 
for  any  other  damages  he  may  have  suffered.    Ibid.  s.  11. 

1109.  Such  suits  are  subject  to  the  same  provisions  as 
other  appealable  cases  in  the  Circuit  Court,  as  regards 
summons,  pleading  and  proof.    Ibid.  s.  5. 

lllO*  The  defendant  may  plead  all  matters  of  defence, 
even  adverse  title,  and  may  also  claim,  by  incidental  de- 
mand, whatever  sum  he  may  be  entitled  to  for  improve- 
ments made  upon  the  lands.    Ibid.  ss.  8,  12,  15. 
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1.  In  a  petitory  action  to  recover  the  posseBsion  of  a  lot  of  land,  the 
defendant,  hy  peremptory  exception,  pleaded,  asking  that  the  plaintiff  be 
condemned  to  pay  him  the  value  of  the  improvements  he  had  made  on 
the  property — Held^  that  a  possessor  in  bad  faith  has  no  right  of  detention 
for  improvements.    Lane  et  al.  v.  Deloge,  1  L.  C.  J.  8,  S.  C.  1856. 

2.  Bat  in  a  petitory  action  brought  by  the  plaintiff  to  recover  pos- 
session of  a  portion  of  lot  number  ten  in  the  8th  range  of  the  township 
of  Ely — Heldf  that  the  possessor  in  good  faith  was  entitled  to  his 
improvements,  and  was  not  liable  for  rent  and  profits  accrued  previous 
to  the  service  of  process.  Kfiowlton  et  aL  v.  Clarke  et  viVt  9  L.  C.  J.  243, 
Q. B.  1864. 

nil.  [If  either  of  the  parties  is  aggrieved  by  the  judg- 
ment he  may  inscribe  the  case  for  hearing  before  three 
judges  of  the  Superior  Court,  according  to  the  provisions 
contained  in  articles  494  and  following,  and  without  preju- 
dice to  the  right  of  appeal  to  the  Court  of  Queen's  Bench.] 
Ibid.  ss.  1,  2. 

11 12.  The  judgment  may,  when  the  plaintiff  is  entitled 
to  it,  declare  him  owner  of  the  lands  in  question,  and  order 
the  defendant  to  restore  them  to  him  within  twenty  days 
from  service  of  judgment,  and  such  judgment  maybe  carried 
into  e£fect  by  means  of  a  writ  of  possession,  as  prescribed  in 
articles  549  and  550.    Ibid.  ^.  6. 

1118*  An  appeal  lies  from  such  judgment  to  the  Court  of 
Queen's  Bench,  in  the  same  manner  as  any  other  appeal 
from  the  Circuit  Court;  nevertheless,  the  security  must  be 
by  two  sureties,  upon  real  property  to  the  value  of  two 
hundred  dollars  each;  and  the  petition  must  be  served 
within  fifteen  days  after  the  judgment,  and  be  presented  on 
the  first  day  of  the  term  next  after  the  expiration  of  such 
fifteen  days.    26  V.  c.  10,  s.  7. 
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BOOK    FOURTH. 


COURT  OF   QUEEN'S  BENCH  (APPEAL  SIDE). 


CHAPTER    FIRST. 

OF  ERROB  AND  APPEAL  FROM  JUDGMENTS  OF  THE  SUPERIOR 

COURT. 


1114«  Error  may  be  brought,  by  means  of  a  writ  of 
error  against  any  judgment  of  the  Superior  Court  founded 
upon  a  general  verdict  given  by  a  special  jury. 

It  must  be  brought  before  the  Court  of  Queen's  Bench 
sitting  in  appeal. 

Questions  of  law  only  can  be  argued  in  error.  C.  S.  L. 
C.  c.  77,  ss.  4,  24 ;  c.  88,  ss.  32,  41. 

1.  A  writ  of  appeal  and  not  a  writ  of  error  wiU  lie  in  the  case  of  a  jnry 
trial  when  the  grievance  is  not  merely  an  error  in  a  niatter  of  law,  and 
when  the  verdict  of  the  jury  is  a  final  adjudication  of  law  and  fact.  Cauy 
V.  Goldsmid  et  al,  2  L.  C.  B.  212,  Q.  B.  1852. 

2.  The  proper  mode  of  bringing  up  a  judgment  on  a  rule  of  contempt 
against  the  prothonotary  is  by  writ  of  error.  Loranger  v.  Reedj  5  L.  N. 
397,  Q.  B.  1882. 

1115-  An  appeal  lies  to  the  same  court  upon  any  other 
final  judgment  rendered  by  the  Superior  Court,  except  in 
cases  of  certiorarif  and  in  matters  concerning  municipal 
corporations  or  offices,  as  provided  in  article  1088.  C.  S. 
L.  C.  c.  77,  s.  4 ;  c.  88,  ss.  17,  43  ;  c.  89,  ss.  6,  17. 
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34  Vict.  c.  4  (Que.) : 

12.  Article  1115  of  the  said  Code  is  hereby  amended  by  adding,  at  the 
end  thereof,  the  following  words:  '*And  except  also  in  cases  for  an 
amount  not  exceeding  two  hundred  dollars,  in  which  the  judgment  has 
been  confirmed  in  review  before  three  judges." 

Bee  87  Vict.,  o.  6  (Que.),  under  art.  494  ante. 

1.  No  appeal  lies  to  the  Queen's  Bench  from  a  judgment  of  the  Superior 
Court,  on  an  election  petition  under  the  **  Dominion  Controverted 
Elections  Act."  Mackenzie  ▼.  Whiter  20  L.  C.  J.  22 ;  Cuihing  v.  Owen$ ; 
Bnmeau  et  al.  v.  Mmeue,  23  L.  C.  J.  60,  9  B.  L.  624,  Q.  B.  1878. 

2.  A  judgment  of  the  Superior  Court,  refusing  to  grant  a  writ  of 
mandamus  upon  a  petition  complaining  that  the  Bishop  of  Quebec  had 
refused  to  read  the  funeral  service  over  the  dead  body  of  an  individual, 
is  a  final  judgment  and  may  be  appealed  from.  Wurtele  v.  The  BUhop  of 
Quebec,  2  L.  C.  B.  65,  Q.  B.  1852. 

8.  A  judgment  rendered  on  an  application  for  a  writ  of  habeas  corpus, 
made  in  vacation  before  a  judge  of  the  Superior  Court,  and,  on  return, 
transmitted  to  the  Superior  Court  for  further  proceedings  thereon,  is  a 
judgment  of  the  court  and  not  of  the  judge,  and  as  such  is  susceptible  of 
review  or  appeal.    Barlow  v.  Kennedy,  17  L.  C.  J.  258,  Q.  B.  1871. 

4.  There  is  no  right  of  appeal  from  a  conviction  of  justices  of  the 
peace  under  the  Quebec  License  Act.  Page  v.  Griffith,  17  L.  C.  J.  802, 
Q.  B.  1878. 

6.  An  action  in  declaration  of  a  hypothec*being  of  the  nature  of  a  real 
action  is  appealable,  and  the  evidence  must  be  taken  in  writing  on  demand 
of  any  of  the  parties.  Dupont  et  al.  v.  Grange,  10  L.  C.  J.  75,  Q.  B.  1865, 
16  L.  C.  B.  147. 

6.  There  is  no  appeal  from  judgments  rendered  either  in  chambers 
or  in  banco  when  they  concern  matters  of  summary  jurisdiction  which 
are  not  contested.    Andrews  et  ux.  v.  Davies,  1  B.  L.  210,  Q.  B.  1856. 

7.  Where  an  appeal  was  had  from  a  judgment  confirming  and  adopt- 
ing a  verdict  of  a  special  jury  in  the  court  below — Held,  that  as  no  mo- 
tion had  been  made  in  the  court  below  to  set  aside  the  verdict,  or  for  a 
new  trial,  or  in  arrest  of  judgment,  the  verdict  could  not  be  set  aside  in 
appeal.    Shaw  et  al.  v.  Meikleham,  8  L.  C.  J.  5,  Q.  B.  1858. 

8.  Where,  in  an  action  of  damages  for  a  vote  de  fait  for  $200,  judg- 
ment was  given  in  review  for  910  and  costs  as  in  an  action  of  9120 — 
Held,  that  there  was  no  appeal  to  the  Queen's  -Bench  by  defendant. 
Hyaeinthe  v.  Hart,  14  L.  C.  J.  228,  Q.  B.  1869. 
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9.  The  amouBt  demanded  determines  the  right  of  appeal,  and  not  the 
amount  of  the  judgment  appealed  from.  Boudreau  v.  SvUe,  3  Q.  L.  R. 
886,  Q.  B.  1877 ;  The  Grand  Trunk  By.  Co.  v.  Godbout,  8  Q.  L.  B.  846,  Q. 
B.  1877. 

See  Joyce  y.  Hart,  1  8.  G.  Rep.  821,  nnder  art.  1178. 

10.  No  appeal  lies  from  a  judgment  confirmed  in  part,  in  review,  where 
the  party  complainB  only  of  that  part  which  was  confirmed.  Beauehhie 
V.  La  BaU,  10  R.  L.  116,  Q.  B.  1876. 

11.  Appeal  lies  to  the  Q.  B.  from  every  judgment  of  the  S.  0.  irres- 
pective of  the  amount  in  dispute.  Mathesan  v.  Cadieux,  8  L.  N.  110,  Q. 
B.  1880. 

12.  An  appeal  lies  from  s  judgment  homologating  an  uncontested 
report  of  distribution.  Eattem  Towntkips  Bank  v.  Pcicaxtd,  17  L.  G.  R. 
126,  2  L.  G.  L.  J.  270,  Q.  B.  1866 ;  Shortis  v.  Normand,  8  Q.  L.  R.  382, 
Q.  B.  1877. 

See  cases  under  art.  494  and  1178. 

1116.  An  appeal  also  lies  from  interlocutory  judgments 
in  the  following  cases : 

1.  When  they  in  part  decide  the  issues  ; 

2.  When  they  order  the  doing  of  anything  which  cannot 
be  remedied  by  the  final  judgment ; 

8.  When  they  unnecessarily  delay  the  trial  of  the  suit. 
C.  8.  L.  C.  c.  77,  ss.  23,  26,  §  3. 

1.  An  appeal  from  a  judgment  dismissing  a  petition  for  release  under 
a  capias  and  from  various  other  interlocutory  orders  and  judgments  in 
connection  with  such  capias,  and  rendered  partly  by  the  court  below 
and  partly  by  a  judge  thereof  in  chambers,  may  be  instituted  by  one  and 
the  same  writ,  and  without  obtaining  the  previous  permission  of  the 
Gourt  of  Appeal.    Phillip$  v.  Sutherland,  19  L.  G.  J.  184,  Q.  B.  1875. 

2.  Where  a  defendant  under  arrest  on  a  capias  applied  by  a  petition  to 
a  judge  for  his  discharge  under  12  Vict.  cap.  42,  sec.  2,  and  the  petition 
being  rejected  he  appealed ;  the  appeal  was  allowed  and  the  writ  ordered 
to  issue  accordingly.    Blanckensee  v.  Sharpley,  3  L.  G.  J.  292,  Q.  B.  1859. 

8.  An  application  to  be  aUowed  to  appeal  from  a  ruling  at  enquHe  which 
is  manifestly  wrong  will  be  rejected  when  the  granting  of  the  appeal  will 
have  the  effect  of  retarding  the  case.  Le  Cur/  etc.,  de  Beauhamoie  v. 
Robillard,  20  L.  G.  J.  294,  Q.  B.  1876. 
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4.  No  appeal  will  be  allowed  from  a  judgment  diBmisaing  a  motion  to 
revise  a  ruling  at  enqiLiU^  parties  in  such  case  proceeding  at  their  own 
risk,  and  if  one  of  them  be  aggrieved  the  case  may  come  up  on  appeal  at 
a  later  stage  of  the  proceedings.  Hudon  v.  Painchaudt  16  L.  C.  B.  487, 
Q.  B.  1865;  Ontario  Bank  v.  Duchesnay,  16  L.  C.  B.  194,  Q.  B.  1866. 

6.  Nor  from  an  interlocutory  judgment  dismissing  a  demurrer  to  a 
declaration.    Benning  v.  Grange,  13  L.  C.  J.  163,  Q.  B.  1868. 

6.  Nor  from  an  interlocutory  judgment  rejecting  a  motion  to  unite  two 
suits  into  one.    Foley  et  al,  v.  Tarratt  et  al.,  9  L.  C.  J.  108,  Q.  B.  1866. 

7.  Where  the  oourt  below  overruled  a  demurrer  to  a  plea  which  set  up 
the  truth  of  the  slander  charged  and  alleged  similar  acts  against  the 
plaintiff  on  other  occasions,  leave  to  appeal  was  refused.  JtouleauY, 
LortU,  6  Q.  L.  B.  166,  Q.  B.  1880. 

8.  An  appeal  was  not  allowed  in  the  present  instance,  from  a  judgment 
ordering  preuve  avant  faire  droit,  but  the  court  may  grant  an  appeal  in 
such  oases  under  certain  circumstances.  Banque  D^Hoehelaga  v.  Lavender, 
6  L.  N.  378,  Q.  B.  1882. 

9.  Nor  from  a  judgment  on  an  exception  tending  to  obtain  the  suspen- 
sion of  proceedings  until  a  decision  be  rendered  in  another  cause  between 
the  same  parties  on  similar  matters.  Donegani  v.  Qttesnel,  1  L.  G.  B.  411, 
Q.  B.  1861. 

10.  An  appeal  ought  to  be  allowed  from  an  interlocutory  judgment 
which  cannot  be  remedied  by  the  final  judgment,  unless  the  court  be 
clearly  of  opinion  that  the  judgment  complained  of  must  be  confirmed. 
Cheney  d  Frigon  etal.,  15  L.  C.  J.  67,  Q.  B.  1870. 

11.  On  a  motion  by  the  respondent  to  set  aside  a  writ  of  appeal — Held, 
that  a  judgment  which  determines  all  the  matters  in  litigation  between 
the  parties  with  the  exception  of  the  amount  claimed  under  a  plea  of 
compensation,  and  orders  preuve  avant  faire  droit  on  such  a  plea,  and  that 
the  amount  of  compensation  be  settled  by  experts,  reserving  the  question 
of  costs,  is  not  a  final  judgment  entitling  the  party  aggrieved  to  sue  out  a 
writ  of  appeal  de  piano,  and  the  motion  was  granted.  Wardle  v.  Bethune, 
6  L.  C.  J.  220,  Q.  B.  1862. 

12.  A  party  is  not  entitled  to  an  appeal  from  an  interlocutory  judg- 
ment, rejecting  an  exception  to  the  form  upon  the  ground  of  its  having 
been  filed  too  late,  if  the  grounds  of  such  exception  to  the  forfai  might 
have  been  made  the  grounds  of  a  demurrer  filed  in  the  same  cause,  be 
cause  the  Court  of  Appeals  cannot  say  if  the  grievance  complained  of 
may  be  irremediable  or  not,  the  demurrer  not  being  before  the  court. 
Moreau  v.  Motz,  8  L.  G.  B.  63,  Q.  B.  1853. 
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18.  The  respondent  having  complained  of  damage  cansed  to  his  pro- 
perty by  certain  provincial  works,  the  matter  was  referred  to  arbitrators 
and  the  demand  dismissed.  The  respondent  then  appealed  under  S3 
Vict.  cap.  8,  sec.  60,  to  the  Superior  Court,  and  the  decision  of  the  arbi- 
trators was  reversed  and  a  large  amount  granted  him  for  damages.  On 
appeal  by  the  Attorney-General  to  the  Queen's  Bench,  the  respondent 
urged  that  the  decision  of  the  Superior  Court  was  final,  and  there  was 
consequently  no  appeal.  After  hearing,  the  exception  was  dismissed  and 
the  appeal  allowed.  The  AttomeyOeneral  v.  ElUce,  16  L.  C.  B.  64,  Q.  B. 
1865. 

14.  A  judgment  of  the  Superior  Court  determining  and  defining  the 
facts  to  be  inquired  into  by  the  jury  is  a  judgment  from  which  an  appeal 
will  lie  to  the  Court  of  Queen*s  Bench.  Arthur  v.  The  Montreal  Asmranee 
Co.,  6  L.  C.  B.  99,  Q  B.  1866 ;  Dominion  Type  F.  Co.  v.  Can,  Guarantee  Co., 
8  L.  N.  77,  S.  C.  B.  1880. 

16.  And  a  judgment  granting  a  jury  trial.  Lovell  v.  Campbell  et  aZ.,  6 
L.  C.  J.  116,  S.  C.  1861.    See  Boak  v.  Mer.  M.  Ins.  Co.,  art.  1178  post. 

16.  Where  the  Court  of  Beview  has  merely  reformed  a  judgment  of  the 
Superior  Court  by  disallowing  the  condemnation  for  costs,  the  Court  of 
Queen's  Bench  will  not  interfere  with  the  discretion  as  to  costs  thus 
exercised  by  it.  Bayard  v.  Martin  et  at,  23  L.  C.  J.  211, 9  B.  L.  689 ;  Q.  B. 
1878. 

17.  There  is  no  appeal  to  the  Court  of  Queen's  Bench  from  an  order 
given  by  a  judge  in  Chambers,  as  a  general  rule,  except  in  cases  where  the 
law  by  a  special  disposition  assimilates  the  judge  in  Chambers  to  the 
Superior  Court  as  in  the  case  of  prohibition.  Beliveau  v.  ChevrefiU,  1  Q. 
L.  B.  209,  Q.  B.  1876. 

18.  An  appeal  from  a  decision  in  Chambers,  refusing  a  writ  of  prohibi- 
tion was  refused.     Clarke  v.  Chauveau  et  al.,  8  Q.  L.  B.  98,  Q.  B.  1882. 

19.  An  appeal  lies  from  a  judgment  of  the  Superior  Court,  declaring 
itself  incompetent  to  take  cognizance  of  the  question  submitted,  such 
judgment  being  final,  and  every  final  judgment  of  the  Superior  Court 
being  appealable  ;  an  appeal  lies  also  from  the  decision  of  a  judge  in 
Chambers  granting  an  interdiction  where  the  party  interested  or  any  of 
his  relatives  have  asked  the  revision  of  the  decision  by  the  Superior  Court 
(832  C.  Code).     CUment  v.  Francis,  1  Q.  B.  B.  346,  Q.  B.  1881. 

20.  An  appeal  lies  from  a  judgment  or  order  of  a  judge  given  in  vaca- 
tion appointing  a  sequestre.  Heritable  Sec.  (t  Mortgage  Ass.  v.  Racine, 
2  L.  N.  325,  S.  C.  B.  1879.  MacCraken  v.  Logue,  6  L.  N.  326  and  3  Q.  B.  B. 
268.     Contra :  Blanchard  v.  Millar,  16  L.  C.  J.  80,  Q.  B.  1871. 


APPEAL  PROM  SUPERIOR  COURT,  ART.  1116.       619 

21.  Appeal  was  allowed  from  a  judgment  maintaining  a  demurrer  to  a 
portion  of  a  plea.  HuntingUm  v.  White,  2  L.  N.  899,  Q.  B.  1879,  3  L.  K. 
191. 

22.  An  appeal  may  be  granted  from  an  interlocutory  judgment  dismis- 
sing an  exception  to  the  form. 

A  motion  for  leave  to  appeal  may  be  made  without  a  substitution,  by 
one  of  the  appellant's  attorneys  of  record  in  the  court  below.  Board  of 
Temporalities  etc.  v.  Ministers  dk  Trustees  of  St.  Andrews,  8  L.  N.  379,  Q.  B. 
1880. 

23.  An  appeal  wiU  be  granted  from  an  interlocutory  judgment  dismiss- 
ing upon  motion  a  demurrer,  and  a  special  plea  filed  by  defendants.  Low 
V.  The  Montreal  Telegraph  Co,,  4  L.  N.  381,  Q.  B.  1881. 

24.  An  appeal  will  not  be  granted  from  a  judgment  allowing  plaintiff  to 
serye  a  certified  copy  of  the  declaration,  when  the  copy  originally  served 
was  not  so  certified.    ThMen  v.  WadUigh,  1 Q.  B.  B.  300,  Q.  B.  1881. 

25.  Plaintiffs  having  moved  in  the  court  below  for  delay  to  contest  or 
reject  an  account  filed  by  defendant,  obtained  a  delay  to  contest  it  on  the 
merits.  They  then  moved  to  reject  the  account.  This  motion  was 
rejected.  Leave  to  appeal  from  this  latter  judgment  was  refused  because 
they  should  have  applied  for  leave  to  appeal  from  the  two  judgments. 
Henderson  et  aL  v.  Henderson,  1  Q.  B.  B.  304,  Q.  B.  1881. 

26.  An  order  of  the  Superior  Court  naming  commissioners  in  a  matter 
of  expropriation  is  only  an  interlocutory  order,  and  cannot  be  appealed 
from  de  piano.  The  Canada  Rubber  Co,  v.  The  City  of  Montreal,  26  L.  C.  J. 
231,  Q.  B.  1880. 

27.  To  determine  whether  an  interlocutory  judgment  is  appealable,  the 
court  will  look,  not  at  the  reasons  of  the  judgment,  but  at  what  is  adjudged 
by  it.    Nadeau  v.  Cheval  dit  St,  Jacques,  7  L.  N.  114,  Q.  B.  1884. 

28.  The  court  will  not  grant  leave  to  appeal  from  an  interlocutory  judg- 
ment, while  the  record  is  before  the  court  of  review  on  an  inscription 
from  the  same  decision.    Burroughs  v.  Merriman,  7  L.  N.  299  ;  Q.  B.  1884. 

29.  Appeal  allowed  from  an  interlocutory  judgment  which  ordered  a 
reference  to  the  Roman  Catholic  Bishop,  in  a  case  where  a  marriage  of 
two  Catholics  had  been  celebrated  by  a  clergyman  of  the  Protestant  faith. 
Evans  v.  Laram/e  et  al„  6  L.  N.  134,  Q.  B.  1882. 

30.  An  appeal  will  lie  from  a  judgment  dismissing  an  inscription  in 
improbation,  but  not  de  piano,  Beaudry  v.  The  Mayor,  etc.,  of  Montreal, 
11  L.  C.  J.  28,  2  L.  C.  L.  J.  231,  Q.  B.  1866. 
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81.  An  appeal  lies  from  an  order  of  the  Saperior  Goart  discharf^ing  an 
inscription  for  hearing  in  vacation  on  the  merits  of  an  exception  to  the 
form,  without  the  consent  in  writing  of  the  parties  for  such  hearing  ont 
in  term.    Deaie  v.  Taylor,  2  L.  G.  B.  227,  Q.  B.  1852. 

82.  An  appeal  will  lie  from  a  judgment  rejecting  an  inscription  hecaose 
no  articulations  were  filed.    Ballay  v.  Gray,  4  Q.  L.  B.  91,  Q.  B.  1874. 

83.  The  Gourt  of  Appeal  ought  not  to  interfere  with  the  rulings  of  the 
oourt  below  on  points  of  practice.  Lepine  v.  MuBson,  16  L.  G.  J.  296, 
Q.  B.  1872. 

84.  An  appeal  to  the  Court  of  Q.  B.  does  not  lie  from  any  judgment  of 
the  S.  G.  under  the  Insolvent  Act  which  is  not  a  final  judgment.  McKay 
Y.  St,  Lawrence  Salmon  Fishing  Co,,  21  L.  C.  J.  76,  Q.  B.  1876.  Meehaniai' 
Bank  V.  St.  Jean,  9  B.  L.  659,  Q.  B.  1879. 

11 17.  Proceedings  in  error  or  in  appeal  from  judgments 
rendered  in  the  districts  of  Montreal,  Ottawa,  Terrebonne, 
Joliette,  Richelieu,  St.  Francis,  Bedford,  St.  Hyacinthe, 
Iberville  and  Beauharnois,  are  brought,  heard  and  deter- 
mined in  the  city  of  Montreal,  and  the  writ  is  made  re- 
turnable there,  and  the  like  proceedings  against  judgments 
rendered  in  the  districts  of  Quebec,  Three  Bivers,  Saguenay, 
Ohicoutimi,  Graspe,  Bimouski,  Eamouraska,  Montmagny, 
Beauce  and  Arthabaska,  are  brought,  heard  and  determined 
in  the  city  of  Quebec,  and  the  writ  is  made  returnable  there. 
Ibid.  s.  22. 

1118*  [Proceedings  in  error  or  in  appeal  must  be  brought 
within  a  year  from  the  date  of  the  judgment,  saving  the 
cases  provided  for  by  articles  828, 1038  and  1087 ;  this  delay 
of  a  year  is  binding  even  upon  minors,  women  under  cover- 
ture, persons  of  unsound  mind  or  interdicted,  and  upon 
persons  absent  from  Lower  Canada,  when  those  who  repre- 
sent them,  or  whose  duty  it  is  to  assist  them,  have  been 
duly  brought  into  the  suit. 

.  If  the  psMTty  dies  before  appealing,  the  delay  is  reckoned 
only  from  the  day  of  his  death,  against  his  heirs  or  legal 
representatives. 
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Proceedings  in  error  or  in  appeal  cannot,  however,  be 
taken  daring  the  delay  allowed  for  demanding  a  review 
before  three  judges,  nor  during  the  proceedings  for  such 
review. 

In  cases  of  judgment  by  default  in  vacation,  the  delay  for 
appealing  runs  only  from  the  expiration  of  the  time  allowed 
for  filing  an  opposition  thereto.]  Ibid.  ss.  27-55  ;  c.  88, 
s.  128 ;  27-28  V.  c.  89,  s.  22.  Evanturel  v.  Evanturel, 
17  L.  C.  R.  228. 

84  Vict.  c.  4  (Que.) : 

13.  Notwithstanding  article  1118  of  the  said  code,  proceedings  in  error 
or  in  appeal  may  be  taken  daring  the  delay  allowed  for  demanding  a 
review  before  three  judges,  or  after  proceedings  in  review  have  been  com- 
menced if  the  party  who  has  taken  such  proceedings  discontinue  the 
same. 

46  Vict.,  c.  26  Que.) : 

6.  Every  appeal  from  interlocutory  judgments  shall  be  inscribed  by  the 
clerk  of  the  court,  and  heard  by  privilege,  in  a  summary  manner,  without 
any  reasons  of  appeal  or  f actums. 

1.  An  appeal  made  within  the  period  of  eight  days  from  the  rendering 
of  a  judgment  subject  to  revision  as  allowed  by  law,  is  premature.  Beau- 
lieu  y.  CharUon,  11  L.  C.  J.  297,  Q.  B.  1866. 

2.  A  wife,  separate  as  to  property,  may  appeal  from  a  judgment  ren- 
dered against  her,  even  after  a  year  and  a  day  elapsing,  during  the  life  of 
her  husband.  Walker  et  vir  v.  The  Mayors  etc.,  of  the  Toum  of  Sorely  10  L. 
C.  J.  77,  Q.  B.  1865. 

IIIO.  If  the  appeal  is  from  an  interlocutory  judgment, 
it  must  first  be  allowed  by  the  Court  of  Queen^s  Bench, 
upon  a  motion  supported  with  copies  of  such  portions  of 
the  record  as  may  be  necessary  to  decide  whether  the 
judgment  in  question  is  susceptible  of  appeal,  and  falls 
within  one  of  the  cases  specified  in  article  1116. 

The  motion  must  be  made  during  the  term  next  after 
such  rendering  of  the  judgment,  and  cannot  be  received 
afterwards ;  saving,  however,  the-party's  right  to  urge  his 
reasons  against  such  judgment  upon  an  appeal  from  the 
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proceedings  in  error  against  the  final  judgment.  C.  8.  L. 
C.  c.  77,  s.  26,  §  4 ;  27th  Rule  of  P.  Q.  B. 

1.  On  a  motion  to  be  permitted  to  appeal  from  an  interlocntory  judg- 
ment—£r«2d,  that  Buoh  a  motion,  thongh  not  made  during  the  term 
immediately  subeequent  to  the  rendering  of  the  judgment,  is  not  too  late 
when  the  appellant  had  previously  sued  out  a  writ  of  appeal  de  plano^ 
which  was  set  aside  as  having  issued  irregularly.  Wardle  v.  Bethune,  6  L. 
C.  J.  221,  Q.  B.  1862. 

2.  Appellants  took  out  a  writ  of  appeal  immediately  after  the 
judgment,  and  before  the  delay  for  inscribing  in  review  had  expired. 
Respondent  inscribed  in  review  within  the  delays  allowed  for  inscribing 
in  review,  and  then  moved  to  dismiss  the  appeal :  1.  Because  the  judg- 
ment a  qtio  was  not  final,  and  an  appeal  de  piano  did  not  lie ;  2.  Because 
it  had  been  taken  within  the  delays  allowed  for  inscribing  in  review.  Held^ 

1.  That  the  appeal  was  rightly  taken  and  respondent  could  demand  only 
that  proceedings  be  suspended  until  those  in  review  were  disposed  of; 

2.  That  a  judgment  ordering  a  party  to  do  a  specific  act,  as  the  deUver- 
ing  of  certain  promissory  notes  within  a  certain  delay,  or  to  pay  a  fixed 
amount,  is  a  final  judgment  from  which  an  appeal  lies  de  piano.  Ca$tiU 
et  al,  V.  Fair,  2  Q.  B.  B.  362,  Q.  B.  1862. 

8.  In  order  to  be  allowed  to  appeal  from  an  interlocutory  judgment, 
application  must  be  made  at  the  next  term  following  such  judgment. 
The  Seminary  of  Quebec  v.  Vinet  et  al.,  6  L.  C.  J.  186,  Q.  B.  1861. 

4.  The  court  will  reject  a  motion  to  obtain  a  rule  for  writ  of  appeal 
from  an  interlocutory  judgment,  where  it  is  against  the  party  moving  on 
the  merits  of  his  application.  Mann  et  al.  v.  Lambe,  6  L.  C.  J.  75,  Q.  B. 
1862. 

5.  A  judgment  quashing  a  capias  is  an  interlocutory  judgment,  and 
cannot  be  appealed  from  de  piano.  Berry  v.  May,  10  L.  C.  B.  196,  Q.  B. 
1860. 

6.  Where  the  defendant  under  capias  petitioned  to  be  released,  and 
the  petition  was  rejected — Held,  that  he  had  a  right  to  appeal  from  such 
judgment  de  pfano,  and  therefore  an  application  by  him  for  leave  to 
appeal  would  be  rejected  on  that  ground.  The  Canadian  Bank  of  Com- 
merce V.  Broum  et  al.,  19  L.  C.  J.  110,  Q.  B.  1874. 

See  Phillipi  v.  Sutherland,  under  art.  1116. 

1120*  The  motion  must  be  served  upon  the  opposite 
party,  and,  if  required,  is  followed  by  a  rule,  calling  upon 
such  opposite  party  to  give  his  reasons  against  the  grant- 
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ing  of  the  appeal ;  and  the  service  of  such  rule  upon  him 
has  the  effect  of  suspending  all  proceedings  before  the 
court  below.     Ibid,  §§  4-5. 

11 21.  Proceedings  in  error  or  in  appeal  are  brought  by 
means  of  a  writ,  in  the  English  or  in  the  French  language, 
issued  from  the  Court  of  Queen*s  Bench,  upon  the  written 
demand  of  the  party  aggrieved,  containing  the  names  and 
description  of  the  parties  in  the  suit  before  the  court  below, 
and  mentioning  the  place  and  time  at  which  the  judgment 
was  rendered. 

It  is  addressed  in  the  name  of  the  sovereign,  to  tbe  judges 
of  the  Superior  Court,  commanding  them  to  send  up,  within 
twenty  days,  the  record  in  the  case,  together  with  a  trans- 
script  of  all  entries  made  in  such  case  in  the  registers  of  the 
Superior  Court  and  of  the  judgment ;  it  is  signed  by  the 
clerk  of  appeals  or  his  deputy,  and  sealed  with  the  seal  of 
the  Court  of  Queen's  Bench ;  but  this  latter  formality  is 
not  required  on  pain  of  nullity. 

If  the  appeal  is  from  an  interlocutory  judgn^ent,  the 
clerk  must  endorse  upon  the  writ  that  it  is  issued  by  order 
of  the  court.  C.  S.  L.  C.  c.  77,  ss.  26-28 ;  7th  Eule  of 
P.  Q.  B. 

1.  A  writ  of  appeal  need  not  be  signed  by  appellant's  attorney. 
Hope  V.  Frank,  16  L.  C.  J.  262,  Q.  B.  1871 ;  Canada  Invest,  dt  Agency  Co, 
V.  Hudon,  2  Q.  B.  R.  128,  Q.  B.  1880. 

2.  The  rale  of  practice  which  prescribes  that  all  writs  of  appeal  should 
bear  the  signature  of  the  attorney  sning  out  the  appeal  is  merely  directory, 
and  where  a  motion  to  amend  by  supplying  the  name  was  made,  a 
motion  to  dismiss  for  illegality  was  discharged,  and  the  motion  to 
amend  granted.    Ross  v.  Scott,  9  L.  C.  B.  270,  Q.  B.  1869. 

8.  And  in  a  later  case  of  the  same  nature,  where  the  respondent  moved 
to  annul,  the  appellant  was  permitted  to  amend  on  payment  of  costs. 
Viger  v.  Beliveau^  6  L.  C.  J.  177,  A  12  L.  C.  R.  406,  Q.  B.  1862. 

4.  Defendants  who  have  pleaded  separately  may,  nevertheless,  proceed 
to  appeal  from  the  judgment  rendered  by  the  same  writ.  Spelman  et  al, 
V.  liobidoux,  12  L.  C.  J.  227,  Q.  B.  1868. 
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5.  4^  ezeoQtion  oannot  be  issued  on  a  jadgment  rendered  agftinst 
four  defendants,  if  one  of  them  have  instituted  an  appeal,  and  sach 
appeal  is  still  pending.  Brush  et  al,  v.  Wil$on  et  al,^  6  L.  C.  B.  89,  8.  C. 
1858. 

6.  Where,  in  an  ordinary  hypothecary  action,  the  defendant  against 
whom  judgment  had  been  rendered  in  the  Superior  Court  appeaJed, 
and  about  the  same  time  presented  a  petition  to  the  judges  of  the 
Superior  Court  and  to  the  prothonotary,  praying  that,  inasmuch  as  the 
property  in  question  was  of  less  value  than  the  amount  for  which  judg- 
ment had  been  rendered,  that  he  be  allowed  to  abandon  the  property 
conditionally,  the  abandonment  to  remain  good  if  the  judgment  were 
confirmed,  and  if  reversed,  to  be  null  and  void — Held^  that  the  abandon- 
ment made  in  accordance  with  such  petition  was  null,  inasmuch  as  a 
judgment  from  which  an  appeal  had  been  taken  had  not  the  force  of  a 
chose  jug/e,    Hatritse  v.  Brault,  2  L.  C.  J.  303,  Q.  B.  1858. 

7.  Action  was  brought  upon  a  judgment  recovered  by  the  plaintiffs 
against  the  defendant  in  the  Court  of  Common  Pleas  of  Upper  Canada. 
The  defendant  pleaded  by  dilatory  exception  that  the  judgment  having 
been  confirmed  by  the  Court  of  Error  and  Appeal  they  had  appealed  to 
the  P.  C.  and  said  appeal  was  still  pending.  The  parties  having  been 
heard  upon  the  merits  of  such  exception — Held^  that  the  pendency  of  such 
appeal,  when  security  for  costs  had  only  been  given,  was  no  defence  to 
the  action  brought  on  such  judgment  in  Lower  Canada.  The  Northern 
Railway  of  Canada  v.  Patton,  17  L.  C.  R.  71,  8.  C.  1867. 

8.  An  opposition  to  an  execution  on  the  ground  that  the  opponent  has 
taken  out  a  writ  of  appeal  from  the  judgment  will  be  rejected,  unless 
security  for  the  appeal  precede  the  opposition.  Broum  et  a/,  v.  JLionoit  et 
al.  dt  Liofuu  et  aL,  20  L.  C.  J.  280,  6.  C.  1876. 

9.  In  an  appeal  by  one  writ  from  three  different  judgments  rendered  in 
the  Superior  Court — Held,  both  on  the  motion  and  on  the  hearing  of  the 
case,  that  one  appeal  could  be  instituted  from  one  principal  judgment 
and  from  the  judgments  under  oppositions  in  the  same  cause.  Waggoner 
V.  Richer,  13  L.  C.  R.  102.  Q.  B.  1862. 

10.  Where  the  appellant  took  a  writ  of  appeal,  in  which  the  judgment 
complained  of  was  said  to  be  of  the  20th  March,  and  then,  with  a  view  of 
saving  costs,  took  an  alias  writ,  on  which  he  was  afterwards  allowed  by  a 
judge  in  Chambers  to  affix  full  stamps,  subject  to  objection,  and  the 
respondent  moved  to  reject  the  appeal,  on  the  ground  that  the  first  writ 
was  a  nullity,  and  the  alias  should  be  a  copy  of  the  first — Held,  that 
although  the  original  writ  was  a  nullity,  the  words  **  alias  writ,*'  on  the 
second  were  surplusage,  and  the  motion  was  rejected.  Bernier  v.  Gtatmond^ 
18  L.  C.  J.  209,  Q.  B.  1874. 
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11.  Appellant  filed  two  oppositions  claiming  different  parts  of  the 
pcoperty  seized  by  separate  titles.  The  two  cases  were  oondaoted 
separately,  and  two  judgments  intervened  rejecting  the  oppositions. 
Appellant  took  ont  one  writ  of  appeal  from  both  judgments.  Upon  a 
motion  to  reject  the  appeal  the  court  held  that  as  no  disadvantage  to 
respondent  had  been  shown  the  motion  should  be  rejected  without  costs. 
Dioime  v.  Ross,  8  L.  N.  299,  Q.  B.  1880. 

1132.  The  delay  for  returning  the  writ  may  be  extended, 
according  to  the  distance  between  the  place  where  the 
judgment  was  rendered  and  the  place  where  the  writ  is  to 
be  returned.    7th  Rule  of  P.  Q.  B. 

1.  A  judge  of  the  Queen^s  Bench  in  Chambers  has  power  to  shorten  the 
delay  for  return  of  a  writ  of  appeal.  Phillips  v.  Sutherland^  19  L.  C.  J.  184 , 
Q.  B.  1875. 

1123*  The  writ  of  error  or  of  appeal  must  be  served 
upon  the  opposite  party  by  leaving  a  copy  with  him  or  at 
his  domicile,  or  with  his  attorney  ad  litem  in  person ;  and  it 
must  afterwards  be  deposited  with  the  prothonotary  of  the 
court  by  which  the  judgment  was  rendered. 

A  return  of  such  service  and  deposit  must  be  made  by 
the  bailiff  upon  an  authentic  copy  of  the  writ  of  appeal  or 
error,  which  copy  must  be  filed  in  the  office  of  the  clerk  of 
appeals.     8th  Bule  of  P. 

1.  The  certificate  of  service  of  a  writ  of  appeal  must  show  a  personal 
service  either  upon  the  attorney  of  the  respondent  or  upon  the  respondent 
himself.  Dupuis  v.  Bujpms,  6  L.  C.  R.  429,  Q.  B.  1885 ;  Gauvinv.Rochette, 
5  L.  N.  142,  Q.  B.  1882. 

2.  Where  the  appellant  had  only  given  notice  of  appeal  and  of  security, 
but  had  neglected  to  serve  a  copy  of  the  writ  in  time — Meld,  that  a 
motion  for  non  pros  would  lie.  Peloquin  v.  Laviothe,  8  B.  L.  68,  C.  C.  1874. 

8.  The  copies  of  the  writs  of  appeal  may  be  certified  by  the  attorneys 
ad  litem.  Morrison  et  aX,  v.  Dambourges  et  al,,  11  L.  G.  J.  126  &  8  L.  C.  L. 
J.  118,  Q.  B.  1867. 

1124»  The  appellant  or  plaintiff  in  error  must,  before 

the  record  can  be  sent  up,  give  good  and  sufficient  security 

that  he  will  effectually  prosecute  the  appeal  or  proceedings 
40  p.  0.  c.  p. 


626  couBT  OF  qtteen's  bench,  abt.  1124. 

in  error,  and  that  he  will  satisfy  the  condemnation  and  pay 
all  costs  and  damages  adjudged,  in  case  the  judgment 
appealed  from  is  confirmed ;  or  else  he  must  declare  in 
writing  at  the  office  of  the  prothonotary  of  the  court,  whose 
judgment  is  appealed  from,  that  he  does  not  object  to  the 
judgment  rendered  against  him  being  executed  according  to 
law,  in  which  case  he  is  only  bound  to  give  security  for  the 
payment  of  the  costs  in  appeal,  if  he  fails ;  and  if  the  judg- 
ment is  reversed,  the  respondent  who  has  caused  the  judg- 
ment to  be  executed  is  bound  to  refund  to  the  appellant  the 
net  amount  only  of  the  moneys  levied  by  execution, 
together  with  legal  interest,  or  to  restore  the  property  of 
which  he  was  put  in  possession,  together  with  the  rents, 
issues  and  profits  since.     C.  8.  L.  C.  c.  77,  ss.  23,  42-3, 

1.  The  Boreties  in  appeal  are  held  to  the  payment  of  the  costs  of  the 
appeal  withoat  the  right  to  require  the  previous  discassion  of  the  parties 
to  the  suit.    Larose  et  al,  ▼.  Wilson,  16  L.  G.  J.  29,  Q.  B.  1872. 

2.  The  advocate  who  succeeds  in  appeal,  and  to  whom  distraction  of 
costs  is  granted,  may  bring  an  action  against  the  sureties  in  appeal  in  the 
name  of  his  client  for  the  recovery  of  the  said  costs.    Ibid. 

8.  The  sureties  in  such  case  are  not  entitled  to  a  delay  of  fifteen  days 
from  the  day  of  judgment.    Ibid, 

4.  They  are  judicial  sureties,  and  as  such  are  liable  to  eontrainte  par 
corps.    DumorU  v.  Dorion  et  al.,  8  B.  L.  860. 

6.  The  filing  of  a  copy  certified  by  the  prothonotary  of  a  bond  given 
before  a  judge  before  the  allowance  of  a  writ  of  appeal  is  sufficient  proof 
of  the  execution  of  the  bond  and  of  the  liability  incurred  by  the  sureties 
without  further  evidence.    Gosselin  v.  Chapman,  6  L.  C.  B.  35,  S.  C.  1856. 

6.  The  sureties  in  appeal  are  not  bound  for  the  condemnation  money 
when  the  appellant  files  a  declaration  to  the  e£Fect  that  the  judgment 
appealed  from  could  be  executed,  although  the  appeal  bond  has  been 
executed  in  the  usual  way.  Chaurette  v.  Rapin  A  Loranger,  4  L.  C.  J.  293, 
8.  C.  1859. 

8.  A  second  notice  of  security  in  appeal  is  a  waiver  of  one  previously 
given  for  a  previous  day.    Sullivan  v.  Smith,  2  L.  G.  J.  160,  Q.  B.  1858. 
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9.  And  where  the  respondents  served  a  notice  on  the  appellants,  that 
they  woald  pnt  in  secnrity  for  appeal  to  the  Privy  Gonnoil  on  the  18th  of 
Angnst,  in  the  jndgee*  ohamhers,  in  the  ooort  house,  and  security  was  not 
put  in  on  that  day,  but  notice  was  given  later,  on  the  Saturday,  that  secu- 
rity would  be  entered  in  chambers  on  Monday,  on  which  day  security  was 
put  in,  not  in  chambers  but  in  the  judge*s  house,  one  of  the  parties  sign- 
ing the  bond  in  the  forenoon  and  the  other  in  the  afternoon — Held,  on 
motion  to  set  aside  the  bond  for  irregularity  and  want  of  sufficient  notice, 
that  the  bond  must  remain ;  but  allowing  the  parties  moving  to  make 
such  objection  to  the  sufficiency  of  the  security  as  they  might  legally  have 
made  when  such  security  was  put  in.  Oibb  et  al,  v.  The  Beacon  Fire 
and  Life  Intwrance  Company,  10  L.  C.  B.  402,  Q.  B.  1860. 

10.  In  a  notice  of  security  in  appeal  the  date  for  filing  such  security 
was  changed  by  erasing  that  given  in  the  body  of  the  document  and  in- 
serting another  in  the  margin,  no  mention  of  such  change  being  made  at 
the  foot  of  the  paper — Held,  that  this  was  not  material,  so  as  to  avoid  the 
service,  and  the  court  would  maintain  it  according  to  circumstances. 
Demen  v.  Parant  et  al,,  5  L.  C.  B.  36,  Q.  B.  1864. 

11.  On  an  appeal  from  a  judgment  ordering  a  writ  of  ccfiitrainte  par  corps 
against  the  defendant  where  the  sureties  guaranteed  that  the  defendant 
should  prosecute  the  appeal  and  pay  such  condemnation  money,  costs 
and  damages  as  should  be  adjudged  in  case  the  judgment  of  the  Superior 
Court  was  confirmed — Held,  that  the  sureties  were  not  immediately 
liable  to  the  plaintifiF  for  more  than  the  costs  of  the  appeal,  and  were  not 
Uable  for  the  balance  of  the  condemnation  money  against  the  defendant 
until  the  plaintiff  had  first  enforced  the  order  for  eontrainte  against  the 
defendant.     Whitney  v.  Brooke  et  al,,  5  L.  C.  J.  161,  S.  G.  1862. 

12.  Notice  was  given  on  the  15th  that  security  in  appeal  would  be  given 
on  the  17th.  Another  notice  was  given  that  the  same  security  would 
be  put  in  on  the  18th,  but  security  was  eventually  given  according  to  the 
first  notice.  The  notice  first  given  and  the  security  put  in  were  found 
irregular  and  insufficient,  the  first  notice  having  been  rendered  of  no 
effect  by  means  of  the  second — Held,  that  no  action  would  lie  against  the 
sureties  on  the  bond  thus  set  aside.  Smith  v.  Egan  et  cU.,  10  L.  C.  B.  288, 
Q.  B.  1860. 

13.  A  practising  attorney  cannot  become  bail  or  surety  in  appeal. 
Lemelin  v.  Larue,  10  L.  C.  B.  190,  Q.  B.  1860. 

Contra :  Fowmier  v.  Cannon,  6  Q.  L.  B.  228,  Q.  B.  1861. 

14.  In  an  action  against  the  defendants  as  sureties  in  appeal — Held, 
that  they  were  liable  for  the  costs  of  appeal  where  the  judgment  of  the 
Gourt  below,  rendered  in  a  hypothecary  action,  was  affirmed,  although  a 
delaissement  was  made  by  the  defendants  before  signification  of  the  judg- 
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ment  rendered  in  the  oonrt  below,  and  although  no  absolute  judgment 
was  given  in  the  court  below  for  costs,  but  only  a  judgment  condemning 
the  defendants  to  pay  the  debt  and  costs  unless  they  preferred  to  abandon 
the  property.    FUher  v.  Provencher  et  a£.,  13  L.  C.  B.  160,  C.  C. 

15.  Where  an  opposant  appealed  and  by  petition  sought  to  be  allowed  to 
give  security  for  costs  alone,  though  the  execution  of  the  judgment  on  the 
principal  demand  was  thereby  stayed — Held,  that  he  must  give  security 
to  answer  the  principal  condemnation  as  well  as  that  for  costs.  CoutUe  v. 
Roie,  6  L.  C.  J.  186,  Q.  B.  1862. 

Contra :  LionaU  v.  MoUon's  Bank,  2  Q.  B.  B.  194,  Q.  B.  1880. 

16.  On  appeal  from  a  judgment  dismissing  an  opposition,  where 
security  was  given  only  for  costs — Held,  to  be  insufficient.  Latnpton  v. 
Wurtele,  3  Bev.  de  L6g.  107.  E.  B.  1847. 

17.  The  issue  and  service  of  a  writ  of  appeal  does  not  stay  execution 
unless  security  is  given.  Booth  v.  Bastien  et  aZ.  dt  Bastien,  1  Legal  News 
130,  8.  C.  1878. 

18.  In  case  of  appeal  from  a  judgment  ordering  the  appellant  to  render 
an  account,  security  for  costs  is  sufficient.  Brooks  et  al.  v.  Dallimore, 
20  L.  C.  J.  176,  Q.  B.  1875. 

19.  And  where  the  bond  was  completed  in  such  case  without  justifi- 
cation and  in  the  absence  of  the  opposite  party,  who  was  present,  how- 
ever, when  the  sureties  presented  themselves  (contending  that  they  ought 
to  justify  for  a  sufficient  amount  to  jrecover  the  possible  balance  of  ac- 
count), the  court  will  not  set  aside  the  security  bond  as  irregular  or 
illegal,  but  will  reserve  to  the  respondent  his  right  to  attack  the  sol- 
vency of  the  sureties.    Ibid,    Lenoir  v.  MaUtte,  21  L.  G.  J.  84,  Q.  B. 

20.  Security  in  appeal  cannot  legally  be  given  in  the  absence  of  the 
opposite  party,  and  on  a  day  different  to  that  stated  in  the  notice. 
Charhomieau  v.  Davis  et  al.,  20  L.  O.  J.  167,  Q.  B.  1876. 

21.  When  security  in  appeal  is  given  by  one  person,  he  should  give 
the  designation  and  description  of  his  real  estate.  DawMon  v.  De/ones  db 
Dawson,  1  Q.  L.  B.  121,  Q.  B.  1875. 

22.  A  sum  of  money  was  attached  in  the  hands  of  the  tiers  saisi  by 
the  plaintiff  after  judgment.  The  defendant  pleaded  that  the  judg- 
ment had  been  appealed  from,  and  the  appeal  was  still  pending.  The 
plaintiff  answered  that  the  appeal  was  not  allowed  for  want  of  security, 
and  the  plea  was  dismissed.  PerrauU  v.  Borgia  db  Romain,  3  Bev.  de 
L6g.  306,  K.  B.  1816. 

23.  A  bond  in  appeal  entered  into  before  the  issue  of  the  writ  of 
appeal  is  null  and  void.  Burroughs  v.  Simpson,  11  L.  C.  B.  72,  Q.  B. 
1860. 
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34.  Where  the  appellant  gave  security  only  for  the  d/peru  et  dom- 
inage$ — Held,  to  he  irregular  and  defective,  hat  that  the  court  would 
order  that  the  appellants  he  permitted  to  prosecute  the  appeal  on 
giving  good  and  sufficient  security  within  one  month  to  answer  the 
condemnation,  and  pay  all  such  costs  and  damages  as  should  he  adjudged 
hy  the  court.    M/trisse  v.  Brault,  2  L.  0.  J.  808,  Q.  B.  1858. 

25.  No  action  on  an  appeal  hond  can  he  maintained  until  the  appeal 
be  determined.    Kerr  v.  Monroe,  1  Bev.  de  L^.  845,  E.  B.  1808. 

26.  Where  certain  words  were  omitted  from  the  surety  hond  in  appeal, 
and  motion  was  made  to  dismiss  it  on  that  ground — Held,  that  the 
Court  of  Appeal  would  allow  the  amendment  of  a  bond  which  had  been 
filed  in  the  court  of  original  jurisdiction  in  order  to  be  allowed  to  pros- 
ecute the  appeal.    Tayhr  v.  Molleur,  17  L.  C.  B.  876,  Q.  B.  1867. 

27.  An  application  to  enter  security  for  three  joint  appellants  will 
be  refused  and  rejected  if  one  of  the  parties  disavow  the  proceedings 
and  refuse  to  participate  therein.  Muir  et  al.  v.  Muir,  15  L.  C.  J.  79, 
Q.  B.  1870. 

28.  An  additional  day's  notice  is  not  necessary  for  every  fifteen  miles 
of  distance,  when  a  party  is  about  to  give  security  in  appeal. 

One  hypothecary  surety  suffices.  Where  a  party  gives  security  for 
coets  alone,  the  consent  of  the  attorney  that  the  judgment  of  the  Court 
below  be  executed,  will  suffice.  Fiola  v.  Hamel,  4  Q.  L.  B.  52,  Q.  B. 
1877 ;  Gaynon  v.  Hamel,  Ibid, 

29.  An  addition  to  money  deposited  as  security  was  allowed  on  motion 
to  reject  appeal.    Lwey  v.  Drapeau,  8  L.  N.  194,  Q.  B.  1880. 

80.  A  new  surety  may  he  substituted  for  one  whose  real  estate  is  proved 
to  be  of  lees  value  than  the  amount  of  the  bpnd.  Morin  v.  Homier,  8  L. 
N.  809,  Q.  B.  1880.  See  Robert  dit  liamur  v.  The  Trust  dt  Loan  Co,,  8  L. 
N.  878,  Q.  B.  1880. 

81.  An  appeal  was  dismissed  on  failure  to  put  in  new  security  within 
the  delay  allowed.    Morin  v.  Homier,  3  L.  N.  892,  Q.  B.  1880. 

82.  Sureties  in  appeal  when  the  judgment  has  been  confirmed,  and  the 
court  has  not  granted  leave  to  appeal  to  the  Privy  Council,  are  liable  for 
the  costs  absolutely,  and  they  have  no  right  to  annex  a  condition  to  a 
tender  of  such  costs,  that  the  money  shall  he  returned  in  the  event  of  the 
Privy  Council  granting  a  special  application  to  appeal ;  and  the  judgment 
being  reversed  on  such  appeal.  Carter  v.  Ford  et  al.,  8  L.  N.  412,  S.  C. 
1880 ;  4  L,  N.  77,  S.  C.  B.  1881. 
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88.  Diatraotion  of  costs  is  equal  to  a  transfer  duly  signified.  An 
attorney  obtaining  distraction  of  costs  can  sue  upon  a  bond  given  to 
secure  the  payment  of  such  costs.  Foumier  et  al.  v.  Cannon  et  oZ.,  6  Q.  L. 
B.  228,  Q.  B.  1861. 

84.  A  party  obtaining  leave  to  appeal  from  an  interlocutory  judgment 
forfeits  such  right  if  the  security  required  by  law,  be  not  given  within 
the  delay  fixed  by  the  Court.  Bruneau  v.  McCaffrey,  I  Q.  L.  B.  364, 1  Q. 
B.  B.  313,  11  B.  L.  253,  Q.  B.  1881. 

35.  In  osise  of  an  appeal  by  opposants  who  claim  an  immoveable 
seized  from  a  judgment,  dismissing  their  opposition,  the  appellants  are  not 
bound  to  give  security  for  the  amount  of  plaintiff's  judgment.    Lionaii 

et  al.  V.  MoUan'i  Bank,  25  L.  C.  J.  226,  Q.  B.  1880. 

36.  On  an  appeal  under  the  Insolvent  Act,  1875,  and  amendment,  the 
security  must  be  put  in  within  eight  days  from  the  judgment.  O^Neill 
V.  Moriccy  26  L.  C.  J.  212,  Q.  B.  1882. 

39.  A  bond  given  on  a  day  other  than  that  mentioned  in  the  notice  will 
not  be  rejected  unless  the  adverse  party  has  suffered  from  such  irregu- 
larity, and  complains  of  the  insufficiency  of  the  sureties.  Canada  Invest. 
Agency  Co.  v.  Hudm,  2  Q.  B.  B.  128,  Q.  B.  1880. 

38.  On  appeal  from  a  judgment  dismissing  a  contestation  of  a  report  of 
distribution,  the  contestant  is  obliged  to  give  security  for  costs  only. 
Pangman  v.  Buchanan,  6  L.  N.  388,  Q.  B.  1883. 

39.  Where  the  defendant  in  a  hypothecary  action  appeals,  the  suffi- 
ciency  of  the  sureties  or  of  the  deposit  is  not  to  be  calculated  on  the  value 
of  the  real  estate,  nor  on  the  amount  defendant  would  have  to  pay,  should 
he  fail  to  abandon  it.  Nevertheless  the  bond  should  be  in  the  terms  of 
art.  1124,  C.  C.  P.,  and  the  prothonotary  ought  not  to  limit  its  terms  to 
the  payment  of  costs.  If  however,  it  appears  that  the  deposit  is  sufficient 
to  cover  any  condemnation  in  money,  whether  for  costs  or  otherwise,  to 
which  defendant  is  liable  to  be  condemned,  the  prothonotary's  order  will 
be  amended  and  the  motion  to  set  aside  the  deposit  will  be  rejected. 
Bochette  et  al.  v.  Ouellette,  6  L.  N.  412,  Q.  B.  1883. 

40.  If  notice  of  the  time  when  security  will  be  put  in  is  not  given  to 
the  adverse  party,  the  appeal  will  be  dismissed  on  motion.  Dorion  v. 
Dorion,  3  Q.  B.  B.  387,  Q.  B.  1883. 

41.  Where  the  judgment  a  quo  set  aside  a  deed  as  null  and  void,  and 
ordered  defendant  to  cancel  the  registration  thereof  within  a  certain 
delay,  and  that  in  default  of  his  so  doing,  the  judgment  of  the  court 
should  effect  the  discharge  of  the  registration,  and  the  defendant  appealed, 
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it  waa  held  that  he  was  bound  to  give  security  not  only  for  the  costs,  but 
also  for  the  effectual  prosecution  of  the  appeal  and  for  the  satisfaction  of 
the  judgment  appealed  from.  McCord  v.  McCordt  5  L.  N.  246,  S.  G.  C. 
1882. 

Xlf^Sm  The  security  must  be  received  before  one  of  the 
judges  or  the  prothonotary  of  the  court  in  which  the  judg- 
ment was  rendered ;  and  such  judge  or  prothonotary  may 
swear  the  sureties  offered  and  ask  them  any  pertinent 
questions  with  respect  to  their  sufficiency.     Ibid.  ss.  29, 41. 

1.  An  appellant  will  not  be  ordered  to  give  new  security  because  one 
of  the  sureties  declares  that  he  was  really  insolvent  at  the  time  he  signed 
the  bond,  although  he  then  declared  he  was  solvent.  Riddell  v.  McArthur^ 
22  L.  C.  J.,  Q.  B.  1877. 

2.  An  appeal  bond  is  insufficient  if  the  surety  has  not  sworn  that  the 
immoveables  which  he  has  mortgaged  belong  to  him.  Stuart  v.  Scott 
et  al.,  1  L.  C.  B.  218,  S.  C.  1850. 

3.  A  security  bond  in  appeal  is  not  sufficient  if  based  on  real  estate 
the  title  to  which  has  not  been  registered.  Prince  et  al.  v.*  MoriUj  18  L. 
0.  J.  208,  Q.  B.  1874. 

4.  The  security  in  appeal  should  be  given  at  the  office  of  the  prothono- 
tary of  the  S.  C.  where  the  judgment  was  rendered,  and  not  at  the  place 
where  the  court  of  appeal  sits.  MeGreevy  v.  Dcmcett  10  B.  L.  585,  Q.  B. 
1879. 

112II*  As  soon  as  the  sureties  have  been  received,  and 
the  bond  has  been  formally  executed,  it  is  the  duty  of  the 
prothonotary  of  the  court  in  which  the  judgment  was  ren- 
dered to  make  up  and  complete  the  record  in  the  case,  ac- 
cording to  the  forms  prescribed  by  the  court  of  appeal,  with 
a  list  of  all  the  papers  which  form  part  of  it,  and  a  trans- 
cript of  all  the  entries  in  the  registers,  upon  being  paid 
his  fees,  charges  and  costs  of  transmission,  to  send  them  up 
to  the  clerk  of  appeals  ;  and  such  return  shall  be  certified  on 
the  back  of  the  writ  by  the  judge  or  by  the  prothonotary. 
Ibid.  8.  31 ;  9th  &  10th  Eules  of  P.  Q.  B. 

1.  The  return  to  a  writ  of  appeal  may  be  signed  by  one  judge. 
Heney  ▼.  Holland,  1  L.  C.  B.  401,  Q.  B.  1851. 
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2.  Where  the  delay  in  retaming  the  writ  of  appeal  was  oaosed  by  the 
neglect  of  the  prothonotary  and  not  of  the  party  appellant,  the  latter 
may  nevertheless  be  condemned  to  pay  the  costs  of  the  respondent's 
motion  to  have  the  appeal  dismissed,  his  recourse  being  by  direct  action 
against  the  prothonotary.  Ferrier  v.  DilUmt  2  L.  C.  L.  J.  160,  Q.  B. 
1866. 

8.  After  the  prothonotary  has  received  acknowledgment  of  sureties  to  ^ 

a  bond  in  appeal,  and  signed  and  stamped  the  same,  it  is  not  competent 
for  him  to  refuse  to  send  up  the  record  on  the  ground  that  the  bond  was 
executed  by  error  and  surprise.  McUUtte  v.  Lenoir ,  20  L.  C.  J.  293,  Q. 
B.  1876.  ' 


4.  The  court  may  order  the  immediate  return  of  a  writ  of  appeal,  upon 
motion  of  respondent  imprisoned  on  capias.  Metacomet  Nat.  Bank  v. 
Paine,  2  L.  N.  410,  Q.  B.  1879. 

1127*  If  the  writ  of  error  or  of  appeal  is  not  returned 
on  the  day  fixed,  the  appellant  may  obtain  a  rule  against 
the  prothonotary  in  whose  hands  it  is,  ordering  him  to 
return  it. 

The  respondent  in  such  nase  cannot  be  condemned  if  he 
fail  to  appear  ;  and  if  the  prothonotary  is  in  default,  a  new 
writ  must  be  issued  and  served  in  the  same  manner  as  the 
first,  without  lapse  of  the  proceedings  already  had.  Arch- 
ambault  v.  Roy,  dit  Picot  in  appeal,  1851. 

1128*  The  appellant  and  the  respondent  are  both  bound, 
if  the  writ  is  returned  within  the  proper  delay,  to  file  an 
appearance  in  the  office  of  the  clerk  of  appeals,  before  the 
expiration  of  the  eight  days  next  after  the  day  fixed  for  the 
return  of  the  writ  and  record,  on  pain  of  being  foreclosed. 
11th  Rule  of  P.  Q.  B. 

1.  Where  two  parties  who  have  raised  separate  and  distinct  issues 
appeal  jointly,  by  one  and  the  same  writ,  the  respondent  may,  with  leave  of 
the  court,  file  separate  appearances  on  each  issue.  The  OUn  Brick  Com' 
pany  v.  Walker  db  Skackel,  16  L.  C.  J.  267,  Q.  B.  1871. 

1129.  In  default  of  the  writ  and  the  record  being  re- 
turned on  the  day  fixed,  the  respondent,  upon  producing  the 
copy  served  upon  him,  may  obtain  judgment  of  non  pros. 
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and  be  discharged  from  the  appeal,  unless  the  appellant 
proves  diligence. 

1.  The  non-prodaotion  of  the  copy  of  the  writ  of  appeal  served,  m 
aocordance  with  1129  C.  C.  P.,  in  support  of  a  motion  for  non  pro$.,  is  not 
fatal  when  it  is  estahlished  that  the  writ  issued  and  was  served,  and  that 
the  copy  had  been  lost.    Harvey  v.  Dexiely  19  L.  C.  J.  280,  Q.  B.  1875. 

2.  Where  the  appellant  had  only  given  notice  of  security  and  of  appeal, 
and  had  neglected  to  serve  a  copy  of  the  writ — Held^  that  a  motion  for  non 
pro$,  would  lie.    Peloquin  v.  Lamothe,  8  B.  L  58,  C.  G.  1871. 

■ 

8.  An  appearance  for  the  respondent  need  not  be  filed  in  the  clerk's 
office,  to  enable  the  respondent  to  move  to  dismiss  the  appeal  for  want  of 
the  return  of  the  writ.  Fumisa  v.  The  Ottawa  and  Rideau  Forwarding  Co, 
et  al.,  20  L.  G.  J.  26,  Q.  B.  1875. 

4«  An  appeal  may  be  rejected  on  motion,  on  the  ground  that  no  appeal 
lies,  notwithstanding  that  the  record  is  incomplete,  providing  it  appears 
that  the  papers  wanting  to  complete  the  record  cannot  affect  the  question 
of  the  right  of  appeal.    Dubuc  v.  Champagne,  18  L.  G.  J.  224,  Q.  B.  1874. 

5.  But  where  the  defendant,  after  obtaining  leave  to  appeal,  did  not 
proceed  with  his  appeal,  but  failed  and  neglected  to  sue  out  a  writ  of 
appeal,  as  he  was  bound  to  do  in  due  course — Held,  that  the  court  would, 
at  its  next  term,  annul  the  order  allowing  such  appeal.  Hoffnung  v. 
PorteTy  7  L.  G.  J.  801,  Q.  B.  1863. 

6.  Where  a  writ  of  appeal  returnable  on  the  twenty -fifth  of  November, 
was  returned  on  the  twenty-fourth  of  February  following,  and  the  respon- 
dent moved  for  the  dismissal  of  the  appeal  as  being  returned  too  late — 
Heldy  that  the  appeal  must  be  declared  deserted  and  abandoned  with 
costs,  saving  the  right  of  the  appellant  to  cause  another  writ  to  issue 
within  the  delay  fixed  by  law.  Bouvier  v.  Reeves,  15  L.  G.  B.  465,  Q. 
B.  1865. 

7.  Held,  also,  that  in  default  of  payment  of  costs  of  the  dismissed 
appeal  within  the  delay  fixed  that  the  second  appeal  would  be  dismissed 
also.    Ibid. 

8.  Where  the  appeal  was  returnable  on  the  19th  December,  1863, 
and  was  only  returned  the  following  June,  an  exception  by  the  res- 
pondent filed'  on  the  twenty-filth  of  April  was  held  not  to  be  too  late, 
and  a  motion  to  dismiss  was  rejected,  and  the  respondent  allowed  to 
go  to  enquHe  on  his  exception.  MeneclierY.  Gautkier,  15  L.  G.  B.474,  Q.  B. 
1865. 
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IISO*  [Unless  the  court  otherwise  orders,  the  respon- 
dent may,  within  eight  days  next  after  the  period  allowed 
for  filing  his  appearance,  set  up  by  motion  all  grounds  of 
demurrer,  and  all  grounds  of  defence  resulting  from  : 

1.  Informalities  in  the  issuing  or  service  of  the  writ  ; 

2.  Insu£Giciency  of  the  appeal  bond ; 

3.  Non-existence  or  forfeiture  of  the  right  to  proceed  by 
error  or  appeal ; 

4.  Acquiescence  in  the  judgment ; 

6.  The  renunciation  of  the  judgment  in  the  court  below.] 
C.  8.  L.  C.  c.  77,  s.  6  ;  McNaughton  v.  Desautels,  in  appeal. 

1.  The  fact  of  one  of  several  appeUants  having  paid  part  of  the  taxed 
oosts  of  the  judgment  appealed  from  did  not  raise  a  presmnption  of 
acqnieeeence  on  his  part,  although  he  had  made  no  reservation  or  protest 
at  the  time  of  payment.     Woodman  et  al.  v.  Grmier^  16  L.  C.  B.  452. 

2.  The  voluntary  payment  of  a  part  of  the  judgment  appealed  from  is 
an  acquiescence,  and  the  fact  may  be  established  by  affidavit.  Chafhon- 
neau  v.  Davis  et  aZ.,  20  L.  G.  J.  167. 

8.  X  respondent  who  has  proceeded  in  appeal  is  supposed  to  have 
renounced  all  formal  objections.  Henry  v.  Holland^  1  L.  G.  B.  401,  Q.  B. 
1851. 

4.  In  an  appeal  from  the  Girouit  Gourt — Held^  that  a  motion  to  dismiss 
for  want  of  sufficient  security  is  not  too  late  although  a  term  has  inter- 
vened since  the  appearance  for  the  respondent,  especially  when  the  return 
of  the  clerk  of  the  court  is  irregular.  Beaudet  v.  Proctor,  IS  L.  G.  B.  450, 
Q. B.  1863. 

5.  Where  the  return  of  a  writ  of  appeal  was  made  on  the  first  day  of  a 
term,  and  the  respondent  moved  to  reject  the  appeal,  on  the  ground  of 
insufficient  security,  on  the  first  day  of  the  following  term — Heldt  to  be 
too  late.     McKay  v.  Simpson,  5  L.  G.  J.  20,  Q.  B.  1860. 

6.  The  sufficiency  of  the  security  offered  in  appeal  cannot  be  questioned 
by  preliminary  exception,  and  such  an  exception^ will  be  dismissed  on 
motion.    Knowlton  et  al.  v.  Clarke  et  al.,  13  L.  G.  B.  400,  Q.  B.  1863. 

7.  A  garnishee  made  a  petition  to  be  relieved  from  the  default  regis- 
tered against  him  and  the  judgment  rendered  thereupon,  and  the  court 
granted  his  application,  but  condemned  him  to  pay  all  the  ooets.  He 
moved  for  leave  to  appeal,  but,  meanwhile,  so  far  conformed  to  the  order 
as  to  make  a  new  declaration.  Held,  that  this  did  not  constitute  an 
acquiescence.    Marquis  v.  Vancortlandt,  1  Legal  News  278,  Q.  B.  1878. 
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8.  A  secitrity-bond  in  appeal  duly  signed  and  stamped  cannot  be  set 
aside  by  the  cotirt  on  the  ground  that  it  was  executed  by  error  and 
surprise.    MaUetle  ▼.  Lenoir^  21  L.  G.  J.  84. 

9.  The  Court  of  Queen's  Bench  cannot  entertain  a  petition  to  have  the 
security  declared  insufficient  on  the  ground  that  the  respondent  has 
discovered  since  the  completion  of  the  bond  that  the  securities  were 
really  insufficient  at  the  time  the  bond  was  signed.  Lapointe  v.  Faulkner, 
22  L.  C.  J.  53,  Q.  B.  1877. 

10.  Bespondent  moved  to  have  it  declared  that  appellant  had  lost  his 
right  to  appeal,  security  not  haying  been  put  in  within  the  time  specified 
by  the  order.  The  court  granted  the  motion  as  there  was  a  question  of 
costs  on  the  application  for  leave  to  appeal.  McCaffrey  v.  Bruneau,  3  L. 
N.  298,  Q.  B.  1880. 

11.  Where  a  petition  has  been  filed  praying  for  the  dismissal  of  an 
appeal  on  the  ground  of  acquiescence,  and  affidavits  are  filed  in  support 
of  and  against  the  application,  of  a  contradictory  character,  leave  will 
be  granted  to  cross-examine  the  affiants.  Hotte  v.  Andegrave  dit 
Champagney  26  L.  C.  J.  227,  2  Q.  B.  R.  127,  Q.  B.  1880. 

12.  An  appeal  will  not  be  dismissed  solely  because  the  security  was 
put  in  one  day  sooner  than  that  stated  in  the  notice  served  on  the 
respondent,  if  no  objection  be  made  to  the  securities  themselves.  The 
Canada  Invest.  Co.  v.  Hudon,  25  L.  C.  J.  227,  2  Q.  B.  R.  128,  Q.  B.  1880. 

13.  The  court  will  not  reject  an  appeal  because  of  a  clerical  error 
which  causes  no  prejudice  to  the  adverse  party.  McKenzie  v.  Turgeon, 
2  Q.  B.  R.  243,  Q.  B.  1882. 

11  SI-  The  appellant  may  apply  by  motion  for  a  reduc- 
tion of  excessive  security,  if  be  bas  been  obliged  to  give  it. 
C.  S.  L.  C.  c.  77,  B.  5 ;  27  G,  III.  c.  4,  s.  6. 

1132.  If  botb  parties  seek  redress  against  the  judg- 
ment, their  cross-proceedings  in  error  or  in  appeal  may  be 
joined. 

11S8*  The  appellant  must  file  his  reasons  of  appeal  or 
assignment  of  error  within  eight  days  after  the  return  of 
the  writ  and  record  ;  he  cannot,  however,  be  foreclosed  from 
doing  80  until  the  expiration  of  another  delay  of  six  days, 
counting  from  the  demand  thereof.  C.  S.  L.  C.  c.  77,  s. 
83 ;  13  Rule  of  P.,  Q.  B. 
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1.  In  an  inanrance  case  carried  from  the  Court  of  Appeal  to  the 
Privy  Gonnoil,  it  wae  decided  that  objections  might  be  raised  in  appeal 
which  had  not  been  raised  in  the  court  of  original  joriadiction.  Scott  et 
al.  y.  The  Phanix  Auwrance  Co.,  S.  B.  354,  P.  C.  1828. 

2.  When  the  appellants  set  up  as  one  of  their  reasons  that  the  S.  C. 
had  had  tio  jurisdiction,  it  was  held  that  they  had  waived  their  right  by 
non-pleader  to  question  the  jurisdiction.  Qray  et  aL  v.  Dubuc,  2  Q.  L.  B. 
234,  Q.  B.  1876. 

3.  The  reasons  of  appeal  should  state  that  the  interlocutory  judgment 
appealed  from  is  erroneous.  Dunning  et  dl.  v.  Qirouard  et  oZ.  9  B.  L.  177, 
Q. B.  1877. 

4.  The  appellant  had  filed  a  factimi  in  review  wherein  he  had  not 
complained  of  certain  irregularities  in  the  procedure  before  the  8.  G. 
His  reasons  of  appeal  were  based  on  these  irregularities.  He  was  held  to 
have  acquieeced  in  the  judgment  of  the  S.  G.  and  his  appeal  was  dis- 
missed.    Scroggy  v.  Gordon,  2  L.  N.  350,  Q.  B.  1879. 

5.  A  party  cannot  produce  in  appeal  a  document  he  had  neglected  to 
file  in  the  court  below.     Dorion  v.  Champagne,  2  Q.  B.  B.  196,  Q.  B.  1881. 

1134*  If,  however,  there  are  demurrers  to  the  proceeding 
in  appeal  or  error,  the  demand  of  reasons  cannot  be  made 
before  the  judgment  upon  the  demurrers. 

Dionne  v.  Ros^y  8  L.  N.  299,  Q.  B.  1880. 

I135.  The  respondent  has  a  like  delay  of  eight  days  to 
answer  the  reasons  of  appeal  or  error  ;  but  he  cannot  be 
foreclosed  from  doing  so  until  after  another  delay  of  four 
days  from  the  demand  of  such  answer.  G.  S.  L.  C.  c.  77, 
8.  33  ;  13th  Eule  of  P..  Q.  B. 

1.  The  delay  to  answer  reasons  of  appeal  runs  while  the  case  is  en 
d^lihM  on  a  motion  to  quash  the  appeal.  Phillips  v.  Sutherland,  19  L.  C. 
J.  138,  Q.  B.  1875. 

1180*  The  court,  or  a  judge  in  vacation,  upon  application, 
of  which  the  opposite  party  has  had  notice,  may,  for  good 
cause  shewn,  prolong  the  delays  fixed  by  the  two  preceding 
articles.    C.  S,  L.  C.  c.  77,  s.  88. 
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11 87*  If  the  reasons  in  appeal  or  error  are  not  filed 
within  the  delay  prescribed,  the  respondent  may  demand 
the  dismissal  of  the  appeal  or  proceedings  in  error,  with 
costs.     Ibid.  s.  82. 

1138*  If  the  respondent  fails  to  file  his  answer  within 
the  delays  prescribed,  he  is  foreclosed  from  doing  so,  and 
the  appellant  may  proceed  as  if  the  respondent  had  not 
appeared.    IHd..  s.  88. 

1189.  The  provisions  concerning  election  of  domicile  by 
parties  and  their  advocates  and  attorneys  in  the  Superior 
Court  apply  also  in  matters  before  'the  Court  of  Queen's 
Bench. 

Vide  ante,  arts.  84,  86. 

1140.  Within  ten  days  after  the  filing  of  the  respon- 
dent's answers,  each  party  must  file  in  the  clerk's  office  a 
printed  factum  or  case,  and,  in  default  of  his  doing  so,  the 
proceedings  in  appeal  or  error  may  be  declared  to  have 
been  abandoned  with  costs  against  the  appellant  if  he  is  in 
default,  or  the  case  may  be  heard  ex  parte  if  the  respondent 
is  in  default.    Ibid.  s.  49  ;  14th  Bule  of  P.,  Q.  B. 

1.  An  appellant  who  has  failed  to  file  his  factnm  within  the  del&y 
prescribed  by  the  rales  of  practice  will  be  relieved  from  the  consequences 
of  his  default  by  producing  the  factum  when  the  respondent  makes  a 
motion  to  have  the  appeal  dismissed,  and  on  payment  of  costs.  Dawson 
V.  BeUe,  3  L.  C.  J.  256,  Q.  B.  1859. 

1141*  As  soon  as  the  answers  are  filed,  either  party 
may,  after  filing  his  factum  or  case,  inscribe  the  case  on  the 
roll  for  hearing,  after  the  delay  for  filing  factums  has 
expired,  upon  giving  the  opposite  party  at  least  two  days' 
notice  before  the  case  is  called.     15th  Bule  of  P.,  Q.  B. 
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CHAPTER    SECOND. 

OF  APPEALS   FROM  THE    CIRCUIT   COURT. 

1143*  An  appeal  lies  to  the  Court  of  Queen's  Bench 
from  any  judgment  rendered  by  the  Circuit  Court  in  the 
following  cases : 

1.  When  the  sum  or  the  value  of  the  thing  demanded 
amounts  to  or  exceeds  one  hundred  dollars;  except,  how- 
ever, in  suits  for  the  recovery  of  assessments  for  schools  or 
school-houses,  or  for  monthly  contributions  for  schools,  and 
in  suits  for  the  recovery  of  assessments  imposed  for  the 
building  or  repairing  of  churches,  parsonages  and  church- 
yards.  Cases  in  which  the  evidence  has  not  been  taken 
down  in  writing  can  only  be  appealed  on  points  of  law ; 

2.  When  the  demand  is  less  than  one  hundred  dollars, 
but  relates  to  fees  of  office,  duties,  rents,  revalues  or  sums 
of  money  payable  to  Her  Majesty ; 

8.   When  the  demand,  though  less  than  one  hundred 
dollars,  relates  to  titles  to  lands  or  tenements,  annual 
rents  or  other  matters  in  which  the  rights  in  future  of  the 
parties  may  be  affected ; 
.4.  In  all  actionB  in  recognition  of  hypothecs. 

Special  provisions  regulate  appeals  from  judgments 
rendered  in  the  Magdalen  Islands.  C.  S.  L.  C.  c.  77,  s. 
89 ;  c.  15,  8.  128,  §  2 ;  c.  18,  s.  25 ;  25  V.  c.  10,  s.  7. 

1.  An  appeal  lies  from  a  jadgment  of  the  Oircnit  Court  nnder  art.  100, 
Municipal  Code.  Rolfe  v.  Corp,  of  the  Tp.  of  Stoke,  24  L.  O.  J.  103  A  213, 
Q.  B.  1879. 

2.  In  an  action  against  a  proprietor  for  the  amount  asaeeaed  against 
him  for  the  erection  of  a  church  parsonage,  Ac, — Held,  that  the  right  of 
appeal  in  suits  for  the  recoyery  of  such  assessments  had  been  allowed  and 
exercised.    RenUre  v.  MilUtte  et  al.  5  L.  G.  B.  87,  Q.  B.  1855. 

3.  There  is  no  appeal  from  judgments  of  the  Circuit  Court  concerning 
municipalities  and  municipal  roads  in  Lower  Canada.  Grmdx  v.  The 
C<yrparation  of  The  ParUh  of  St.  Laurent,  16  L.  C.  R.  170,  10  L.  C. 
J.  74,  <ft  2  L.  C.  L.  J.  11,  Q.  B.  1866. 
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4.  In  an  action  by  a  parieh  beadle  for  three  qoarts  of  wheat  or  three 
qnarters  of  a  dollar,  whioh  he  had  been  aocnstomed  to  receive  from  snch 
parish  as  his  emolmnents  of  ojffioe — Held^  that  snch  action  was  appealable 
ex  mUura  rei.    Martin  v.  Brunelle,  1  B.  L.  616,  Q.  B.  1865. 

5.  There  is  no  appeal  from  a  judgment  under  the  statute  12  Vict.  cap. 
41,  concerning  the  election  and  qualification  of  municipal  councillors. 
Brutow  V.  RoUand,  4  L.  C.  J.  288,  Q.  B.  1860. 

6.  There  is  no  appeal  from  a  judgment  of  the  Circuit  Court  on  an 
appeal  from  a  judgment  of  a  justice  of  the  peace  homologating  a  report 
of  experts  as  to  a  water  course.  Bruneau  v.  Prhott  et  al.,  18  L.  C.  B.  498, 
Q.  B.  1863. 

7.  No  appeal  can  be  had  where  no  evidence  has  been  taken  in  writing 
in  the  court  below.  The  CorporcUion  of  the  Parish  of  St.  Philippe  v.  Luasier, 
18  L.  C.  B.  499,  Q.  B.  1868. 

8.  In  cases  susceptible  of  appeal,  the  evidence  must  be  taken  in  writing. 
HouU  V.  Martin,  6  B.  L.  70  A  641,  C.  C.  1874. 

9.  An  appeal  lies  on  questions  of  law,  though  the  evidence  have  not  been 
taken  down  in  writing.  Adam  v.  Flanders,  25  L.  C.  J.  80,  Q.  B.  1878; 
McKenzie  v.  Turgeon,  2  Q.  B.  B.  248,  Q.  B.  1882. 

* 

10.  Where  appeal  was  had  from  a  judgment  of  the  Circuit  Cl>urt 
dismissing  a  demurrer,  the  appeal  was  admitted  without  contestation. 
MeOitm  v.  Browdera,  1  L.  C.  J.  176,  S.  C.  1857.  But  see  Benning  v.  Orange, 
under  art.  1116,  and  Simard  v.  Toymsend,  6  L.  C.  B.  147. 

11.  The  plaintiff  obtained  judgment  in  the  court  below  for  a  sum 
exceeding  £15,  upon  whioh  a  writ  of  attachment  issued  and  a  judgment 
rendered  upon  the  attachment  for  a  sum  exceeding  £15.  The  appellants 
intervened  in  the  cause,  claiming  £4  18s.  6d.  of  the  money  attached, 
and  being  dissatisfied  with  the  judgment  appealed — Held,  that  in  such 
case,  the  demand  of  the  appellants  not  exceeding  £15,  they  had  no  right 
to  appeal.  RuMeU  et  at.  v.  Oraveley,  2  L.  C.  B.  494,  Q.  B.  1852.  But  see 
Gugy  V.  Ougy,  1  L.  C.  B.  278. 

12.  Where  in  an  action  of  damages  for  9200,  judgment  was  rendered 
for  plaintiff  for  |10,  and  the  defendant  appealed — Held,  that  there  was 
no  right  of  appeal  from  such  a  judgment  as  being  under  9100.  Bellerose 
V.  Hart,  1  B.  L.  157,  Q.  B.  1869. 

13.  Where  motion  was  made  to  reject  an  appeal  from  a  judgment 
under  the  Lessor  and  Lessee  Act,  where  the  total  value  of  the  rent  for 
the  term  of  the  lease  was  950  only,  on  the  ground  that  there  was  no 
appeal  to  the  Queen*s  Bench  from  a  judgment  under  the  Lessor  and  Lessee 
Act,  and  that  as  the  action  was  for  a  sum  less  than  £25,  it  did  not  fall 
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within  the  description  of  any  other  case  susceptible  of  appeal,  it  was  held 
that  as  the  defendant  had  set  np  an  agreement  on  the  part  of  the 
plaintiff  to  sell  the  property  to  him  for  |400  or  thereabout,  the  action 
was  appealable.    Oould  v.  Sweet,  4t  L.  C.  J.  18. 

14.  Under  20  Vict.  cap.  44,  sec.  60,  no  appeal  lies  from  the  Gireoit 
Coort  in  ejectment  cases  under  £25  annual  rent.  Heran  v.  Lanquon,  10 
L.  C.  R.  400,  Q.  B.  1860. 

15.  An  action  for  f3.8d  arrears  of  cent  et  rentei  cannot  be  lookeid  upon 
as  appealable.    De  BelUfeuille  et  al.  v.  Mackay,  3  R.  L.  83. 

16.  A  hypothecary  action  for  an  amount  less  than  9100,  accompanied 
by  conclusions  to  the  effect  that  defendant  be  condemned  to  pay  the 
debt  unless  he  prefers  to  abandon  the  property,  is  appealable.  Rodier  y. 
H/bert,  16  L.  C.  J.  41. 

17.  An  action  in  declaration  of  a  hypothec,  being  of  the  nature  of  a 
real  action,  is  appealable,  and  the  eyidence  must  be  taken  in  writing  on 
the  demand  of  any  of  the  parties  to  the  suit.  Dupont  et  al,  y  Chrange,  10 
L.  C.  J.  76,  16  L.  C.  R.  146,  1  L.  C.  L.  J.  52. 

18.  An  interyention  which  tends  to  depriye  one  of  the  parties  of  the 
possession  and  ownership  of  a  property  rented  by  him,  renders  the  whole 
case  appealaUe.  Kingaley  et  ux,  y.  Nixon  db  Sutherland,  15  L.  C.  J.  271, 
B.C. 

1148.  The  party  appealing  must,  within  fifteen  days 
after  the  rendering  of  the  judgment,  but  without  being 
bound  to  give  notice,  give  good  and  sufficient  sureties,  who 
must  justify  their  sufficiency  to  the  satisfaction  of  the  person 
receiving  their  security  that  he  will  prosecute  the  appeal, 
will  answer  the  condemnation,  and  pay  the  costs,  in  the 
event  of  the  judgment  appealed  from  being  confirmed. 
C.  S.  L.  C.  0.  77,  s.  40. 

1.  The  court  will,  on  cause  shown,  prolong  the  delay  for  giying  security 
on  an  appeal  from  the  Circuit  Court.  Berriau  y.  McCorkill,  13  L.  C.  R. 
480,  Q.  B.  1863 ;  Montreal  Cotton  Co,  y.  Corp.  of  Valleyfield,  2  L.  N.  338, 
9  R.  L.  551,  Q.  B.  1879. 

2.  Where  bail  was  put  in  by  two  sureties  upon  appeal  from  the  Circuit 
Court  to  the  Court  of  Queen's  Bench — Held,  to  be  unnecessary  that  either 
of  such  sureties  should  declare  that  he  was  the  proprietor  of  real  estate 
to  the  yalue  of  £50  oyer  and  aboye  aU  charges,  as  in  the  case  of  one  surety 
only.    Bupont  et  al,  y.  Orange,  15  L.  C.  R.  86,  Q.  B.  1864. 
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8.  Beouriiy  in  appeal  from  the  Gironit  Cotirt  under  12  Vict.  cap.  88, 
■ec.  54,  is  validly  given  by  two  snretieB  justifying  on  real  estate  without 
describing  it.    Lynch  v.  Blanchet,  6  L.  C.  B.  149,  S.  C.  1856. 

4.  Bnt  held,  in  a  similar  case,  decided  the  following  month,  that  the 
real  estate  must  be  described.  Hitchcock  v.  Monette,  6  L.  C.  B.  150, 
8.  C.  1856. 

5.  On  appeal  from  the  Circnit  Conrt  it  is  not  necessary  where  two 
sureties  sign  the  bond  that  they  should  declare  that  they  are  proprietors 
of  real  property  of  the  value  of  £50  over  and  above  all  incumbrances,  such 
declaration  being  only  necessary  where  but  one  surety  signs.  Heam  v. 
Lampion,  10  L.  G.  B.  400,  Q.  B.  1860. 

6.  Where  the  failure  to  produce  the  petition  for  leave  to  appeal  was 
due  to  the  fault  of  the  attorney  and  not  of  the  ofEioer  of  the  court,  leave 
to  file  the  same  would  not  be  granted  after  the  lapse  of  six  months. 
Simard  v.  Jf^aser,  1  Legal  News,  ISO,  Q.  B.  1878. 

7.  An  appellant  cannot  join  to  an  appeal  from  a  judgment  in  review  an 
appeal  from  the  original  judgment  in  the  Gircuit  Gourt  of  which  he  had 
not  complained  within  the  delay  fixed  by  G.  G.  P.  1148.  Loganv,  Kilgour, 
3  Q.  B.  B.  836,  Q.  B.  1888. 

8.  The  appellant  from  a  judgment  dismissing  his  contestation  of  a 
report  of  distribution  and  maintaining  the  collocation,  is  bound  to  give 
security  for  costs  only.  Gosts  on  the  motion  to  dismiss  the  appeal  were 
not  allowed  appellant  because  the  word  damages  had  been  struck  out  of 
the  bond.     Pangman  v.  Bwharum,  27  L.  G.  J.  311,  Q.  B.  1883. 

9.  In  order  to  be  admitted  to  give  security  after  the  fifteen  days,  the 
party  must  show  not  only  that  the  failure  to  give  security  in  time  was 
due  to  no  fault  attributable  to  him ;  bi|t  that  he  persisted  in  his  intention 
to  appeal  at  the  earliest  opportunity.  Duquette  v.  BrochUt  8  L.  N.  195,  Q. 
B. 1880. 

10.  Where  no  security  has  been  put  in  within  the  delay  required,  the 
appeal  must  be  dismissed.    Carter  v.  Lalanne,  24  L.  G.  J.  160,  Q.  B.  1879. 

11.  The  bond  must  conform  to  1148  G.  G.  P.,  and  a  bond  to  the  effect 
only  that  the  surety  will  pay  $200  in  case  appellant  should  fail  to  prose- 
cute the  appeal  is  not  sufficient.  Fulton  v.  SAangeret  al,,  2  Q.  B.  B.  107, 
Q.  B.  1881. 

12.  The  sureties  cannot  ask  to  be  discharged  before  judgment,  except 
in  the  cases  provided  by  art.  1985  G.  G.  Nightingale  v.  Soc.  de  Com,  St. 
Jacfuee,  2  Q.  B.  B.  198,  Q.  B.  1881. 

41  F.  C.  C.  P. 
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1144.  The  security  may  be  given  either  before  a  judge 
of  the  Court  of  Queen's  Bench  or  the  clerk  ^  of  appeals,  or 
else  before  a  judge  of  the  Superior  Court,  or  the  clerk  of 
the  Circuit  Court,  at  the  place  where  the  judgment  was 
rendered,  and  the  bond  remains  deposited  among  the 
records  of  the  court  where  it  was  given.    Ibid.  s.  41. 

1.  The  oourt  may  allow  a  renewal  of  the  seonrity  if  it  be  irregularly 
made.  Montreal  Cotton  Co.  v.  The  Corp.  of  Salaberry,  9  B.  L.  551,  Q.  B. 
1S79. 

3.  The  security  bond  may  be  amended  by  supplying  the  description  of 
the  real  estate  on  which  the  snrety  justified,  which  had  been  omitted. 
Ibid,  24,  L.  C.  J.  159,  Q.  B.  1879. 

8.  In  oases  of  appeal  from  the  Circuit  Court  the  copy  of  the  appeal  bond 
to  be  served  must  be  certified  by  the  clerk  of  the  court  in  whose  office  the 
bond  is  filed,  under  2eth  Vict.  cap.  44,  sec.  65,  and  not  by  the  attorney  of 
the  appellant.    Pentland  et  aL  ▼.  DroUt,  9  L.  C.  R.  42,  Q.  B.  1858. 

1145*  Any  one  surety  suffices  if  he  is  the  owner  of  real 
property  of  the  value  of  two  hundred  dollars,  over  and 
above  all  incumbrances  upon  the  same,  saving  the  excep- 
tions contained  in  article  1118  ;  and  the  persons  authorised 
to  receive  the  security  have  power  to  administer  any  oath 
necessary  for  that  purpose.    Ibid.  s.  2  ;  10  L.  C.  B.  200. 

1.  Security  given  by  one  person  only  in  an  appeal  from  the  Circuit 
Court,  who  justifies  upon  immoveables  described  in  the  bail  bond  is 
sufficient.    Hilaire  v.  Lieotte,  6  L.  G.  B.  150,  S.  C.  1856. 

2.  On  an  appeal  from  the  Circuit  Court,  the  bond  would  be  declared  to 
be  insufficient  when  given  by  one  surety  without  describing  the  property  of 
which  he  declares  himself  to  be  the  owner.  Charestv.  Rampre,  10  L.  C.  R. 
481,  Q.  B.  1860 ;  Beaudet  v.  Proetar,  13  L.  C.  B.  450,  Q.  B.  1863. 

1146*  If  within  the  fifteen  days,  the  appellant  files 
with  the  clerk  of  either  court  a  declaration  in  writing  that 
he  does  not  object  to  the  execution  of  the  judgment,  or  if  be 
deposits  the  amount  thereof  in  the  hands  of  the  clerk  of 
appeals  or  clerk  of  the  Circuit  Court,  he  need  only  give 
security  for  the  costs  in  appeal  and  whatever  damages  may 
be  awarded.    Ibid.  s.  42. 
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11 47*  In  the  case  of  the  preceding  article,  the  pro- 
Tisions  of  article  1124,  also  apply.    Ibid.  s«  48. 

I148.  The  appeal  is  brought  by  a  petition,  stating 
snccinctly  the  grounds  of  appeal,  and  that  the  security  has 
been  given,  and  praying  for  the  reversal  of  the  judgment, 
and  the  rendering  of  such  judgment  as  ought  to  have  been 
rendered. 

This  petition  and  a  notice  of  the  day  on  which  it  will  be 
presented,  must,  within  twenty-five  days  from  the  render- 
ing of  the  judgment,  be  served  upon  the  opposite  party 
personally,  or  at  his  domicile,  or  upon  his  attorney  dd 
Utem,  together  with  a  copy  of  the  appeal-bond,  certified  by 
the  clerk  with  whom  it  is  deposited.    Ibid.  s.  44. 

1.  An  appeal  from  the  Cironit  Court  will  be  dismissed  when  the  petition 
in  appeal  contains  no  special  reasons.  MailU  v.  Chapleau,  6  L.  G.  R.  476, 
B.  C.  1856. 

3.  On  an  appeal  from  the  Circuit  Conrt — Heldt  that  where  the  case 
rests  on  evidence  and  the  evidence  is  doubtful,  the  court  will  not  disturb 
the  judgment.    Poutr^Y.  Chapdelaine,  6  L.  C.  B.  488,  S.  C.  1856. 

3.  Where  the  delay  of  twenty-five  days  allowed  by  law  for  the  service 
of  the  copy  of  petition  and  notice  expires  on  a  legal  holiday,  the  service 
may  be  made  on  the  following  day,  and  it  is  no  valid  objection  that 
service  of  such  copy  had  not  been  made  upon  the  clerk  of  the  Circuit 
Court,  nor  will  an  appeal  be  dismissed  in  consequence  of  such  omission, 
nor  on  the  ground  that  tjne  copy  served  on  the  attorney  of  the  respondent 
bears  date  previously  to  the  rendering  of  the  judgment  appealed  from* 
Dean  v.  JocJkfon,  5  L.  C.  B.  164,  8.  C.  1855. 

4.  The  parties,  plaintiff  and  defendant,  having  proceeded  in  the  Circuit 
Court  in  an  appealable  case  as  if  the  case  were  non-appealable,  and 
judgment  having  been  rendered  in  favour  of  the  plaintiff — Heldt  upon  an 
appeal  instituted  by  the  defendant  on  the  ground  that  the  proceedings 
were  irregular,  the  evidence  not  being  in  writing  and  no  articulation  of 
facts  or  inscription  for  enqudte  or  for  hearing  on  the  merits  having  been 
made,  that  the  court  would  not  disturb  the  judgment  of  the  court  below. 
Oegood  v.  Cullen,  11  L.  C.  B.  282,  Q.  B.  1860. 

5.  When  the  petition  was  given  to  a  bailiff  often  employed  in  the  office  of 
the  derk,  but  who  was  not  an  officer  of  the  C.  C,  and  he,  instead  of 
filing  it  in  the  court,  forwarded  it  to  the  clerk  of  appeals,  a  motion  to 
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regeet  the  appeal  because  the  petition  had  not  been  filed  within  tha 
twenty-five  days  was  dismissed,  with  costs  against  appellant.  QttmonU 
T.  Methot,  8  L.  N.  196,  Q.  B.  1880. 


1149.  Within  the  same  delay  of  twenty-five  days,  the 
appellant  must  file  his  petition  and  notice  and  the  return 
of  service  with  the  clerk  of  the  Circuit  Gonrt,  together  with 
a  certificate  from  the  clerk  of  appeals,  stating  that  security 
has  been  given  if  the  bond  be  in  the  hands  of  that  officer ; 
and  the  clerk  of  the  Circuit  Court  must  give  the  appellant 
a  certificate  of  such  filing,  for  the  purpose  of  proving,  when 
requisite,  that  the  appeal  has  been  instituted.  The  clerk 
of  the  Circuit  Court  is,  moreover,  bound  to  certify,  under 
his  hand  and  the  seal  of  the  Circuit  Court,  and  to  transmit 
to  the  clerk  of  appeals  at  the  proper  place,  the  said  petition 
and  the  record  in  the  case  with  a  transcript  of  the  entries 
contained  in  the  registers  of  the  Circuit  Court  in  relation 
to  such  case.     Ibid.  s.  45. 


1.  In  cases  of  appeal  from  the  Oirouit  Court  the  origional  petition  in 
i^peal,  notice  etc.,  must  be  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  within  twenty-five  days  from  the  rendering  of  the  judgment 
appealed  from,  otherwise  the  appeal  will  be  dismissed  on  motion. 
MeGiUit  et  al,  v.  Pearee  et  aL,  9  L.  C.  R.  114,  Q.  B.  1858. 

2.  The  delay  of  twenty-five  days  mentioned  in  1149  C.  C.  P.,  within 
which  a  petition  in  appeal  from  a  judgment  of  the  Cirowt  Court  must  be 
filed,  is  final  and  absolute.    Ledw  v.  OueUet,  2  R.  L.  626,  Q.  B.  1870. 

3.  In  an  appeal  from  the  Circuit  Court  the  service  of  a  copy  of  th« 
petition,  notice  and  bond  in  appeal  at  the  domicile  of  the  opposite  attor- 
ney is  sufficient.  Bedard  v.  The  Corporation  of  the  Paruh  of  St.  Charle* 
Bifmrnk,  10  L.  C.  R.  429,  Q.  B.  1860 ;  Le$$ard  v.  Genett,  6  L.  N.  154,  Q. 
B.  1888. 

4.  And  affidavits  setting  forth  that  the  property  described  in  the  appeal 
bond  is  not  of  the  value  of  £50  will  be  received  in  support  of  a  motion  to 
dismiss  the  appeal  for  want  of  sufficient  security,  and  the  appeal  will  be 
dismissed  on  such  motion  unless  the  appellant  deposit  the  sum  of  £50 
together  with  the  sum  of  five  dollars  to  cover  the  costs  of  the  motion. 
Ibid. 
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1180*  Before  the  day  on  which  the  appeal  may  be  heard, 
«ach  of  th^  parties  is  bound  to  file  an  appearance  in  the 
office  of  the  clerk  of  appeals ;  and  the  clerk  of  appeals  is 
bound  to  record  such  appearance  in  the  register,  or  the  de- 
fault thereof,  and  to  enter  each  case  in  which  the  record 
has  been  transmitted  to  him. 

If  the  appellant  does  not  appear,  his  appeal  may  be 
•declared  to  have  been  abandoned,  with  costs  ;  and  if  the 
respondent  fails  to  appear,  the  appellant  may  proceed  by 
default.     Ibid.  s.  46. 

1151*  The  appellant  may  prove  due  diligence  on  his  part, 
and  if,  on  the  day  fixed,  the  record  and  proceedings  have 
not  been  transmitted,  he  may  proceed  against  the  clerk  of 
the  Circuit  Court  in  the  manner  prescribed  in  article  1127. 

1152*  At  the  first  term  of  the  Court  of  Queen's  Bench, 
fitting  in  appeal  at  the  place  to  which  the  record  has  been 
transmitted,  after  the  expiration  of  forty  days  from  the 
rendering  of  the  judgment,  or  at  any  subsequent  sitting, 
and  without  any  other  formality  than  the  filing  of  a  printed 
factum,  if  the  court  requires  it,  the  case  is  heard  in  a  sum- 
mary manner  and  judgment  rendered  therein  as  in  any 
other  appeal.     Ibid.  ss.  47,  49. 

The  court  will  not  grant  a  delay  to  the  appellant  (the  defendant)  to 
prepare  tk/aetum,  nor  require  dk  factum  of  the  parties  without  some  came 
being  shown.  Parties  can  always  make  a/actiim,  however,  if  they  desire 
it.    Beaudet  v.  Mahaney,  1  Legal  News  570,  Q.  B.  1878. 

11S8«  If  the  appellant  fails  to  serve  and  file  his  petition, 
or  to  effectually  prosecute  his  appeal,  he  may  be  declared 
to  have  forfeited  his  right  of  appeal,  and  be  condemned  to 
pay  costs.     Ibid.  s.  48. 
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CHAPTER    THIRD. 

general  provisions. 

11S4*  Proceedings  in  appeal  or  error  may  be  brought 
by  the  legal  representatives  of  a  party  to  a  suit  who  has 
died. 

Proceedings  in  appeal  or  error,  upon  jadgments  rendered 
against  an  unmarried  woman  or  widow  who  has  since  mar- 
ried, may  be  brought  by  her  husband,  jointly  with  her ;  or, 
in  the  case  of  a  judgment  rendered  against  a  party  repre- 
sented by  a  tutor  or  curator  or  other  person,  but  who  has 
since  attained  full  age  or  come  into  the  exercise  of  his 
rights,  by  such  party  himself,  without  the  assistance  of  the 
tutor  or  curator  who  represented  or  other  person  who 
assisted  him  in  the  original  suit.    C.  S.  L.  G.  c.  77,  ss.  87-8. 

1.  The  parties  interested  in  the  oontestation  or  issaes  joined  are  alone- 
to  be  made  parties  to  the  appeal.  Be  Witt  y.  Bummghi^  5  L.  C.  B.  70,  Q. 
B.  18^. 

3.  In  an  appeal  aU  the  parties  on  the  adverse  side  in  the  oonrt  below, 
most  be  made  respondents.  Brewiter  et  aL  v.  Stamei  et  al,,  18  L.  G.  J. 
196,  Q.  B.  1874. 

8.  An  appeal  instituted  in  the  name  of  a  party  who  died  while  the  case^ 
was  en  dJUMri  in  the  court  below  is  null  and  void,  and  in  suoh  case  a 
petition  to  take  up  the  iruianee  by  the  repreeentatiyes  of  the  party 
deceased  cannot  be  allowed.  Kerby  db  Roee  et  aL  v.  Stevemon,  18  L.  C.  J. 
148,  Q.  B.  1874. 

4.  But  after  the  irutanee  has  been  taken  up  in  place  of  an  appellant 
deceased,  it  is  not  competent  for  the  respondent  to  move  to  quash  the 
writ  of  appeal  on  the  ground  that  it  issued  in  the  name  of  a  person  who 
was  dead  previous  to  the  issue  of  the  writ.  Haggarty  db  MorrU  dt  Hagyarty^ 
el  ol.,  19  L.  G.  J.  103,  Q.  B.  1874. 

5.  A  tutor  cannot  legaUy  appeal  without  being  specially  authoriaed  by  the- 
court.    Benener  v.  De  Bea^eu,  16  L.  G.  J.  224,  Q.  B.  1872. 
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115S*  If  one  of  several  appellants  or  respondents  dies 
after  the  institution  of  proceedings  in  appeal  or  error,  such 
proceedings  may  be  continued  by  and  between  the  other 
surviving  parties.    Ibid,  s.  88;  12  V.  c.  41,  s.  18. 

1150.  Four  judges  of  the  Court  of  Qaeen*8  Bench  con- 
stitute a  quorum  in  appeal. 

Any  lesser  number  of  judges,  or  even  the  clerk  in  the 
absence  of  all  the  judges,  may,  on  any  day  in  term,  open 
and  adjourn  the  court,  receive  returns  and  motions  of  course, 
call  parties,  record  appearances  and  defaults,  and  do  all 
acts  which  do  not  require  the  exercise  of  any  judicial  dis- 
cretion.   C.  S.  L.  C.  c.  77,  ss.  7,  20,  §  8. 

11S7«  The  judges  in  cases  of  appeal  or  error  may  be 
recused  for  the  same  causes  and  in  the  same  manner  as  in 
the  Superior  Court.    Ibid.  s.  11. 

Vide  ante,  arts.  176  et  seq. 

1158.  Any  judge  who  sat  in  the  court  below  at  the  ren- 
dering of  the  final  or  interlocutory  judgment  appealed  from, 
is  incompetent  to  sit  in  appeal  or  error  upon  the  same. 
Ibid.  8.  8. 

11(S9.  No  petition  in  recusation  is  necessary  if  the  cause 
of  incompetency  appears  on  the  face  of  the  record.  Ibid.  s.  11. 

1160»  Every  leave  of  absence  for  more  than  two  months 
granted  to  any  judge  of  the  Court  of  Queen's  Bench,  is 
notified  to  the  clerk  of  appeals  by  a  letter  from  the  Provin- 
cial Secretary,  which  must  be  deposited  among  the  records 
of  the  court  and  entered  in  the  register  thereof.    Ibid.  s.  12. 

IIOI*  When  a  judge  of  the  Court  of  Queen's  Bench  is 
disqualified  or  incompetent  to  sit  in  a  case,  or  is  suspended 
from  office,  or  absent  from  the  province,  or  on  leave,  the 
clerk  of  appeals,  when  thereto  required,  must  record  the 


C48  CJUBT  OF  QT7EEN'8  BENCH,  ARTS.  1161-1164, 

fact  in  the  register,  and,  upon  the  order  of  a  jadge  of  the 
court,  must  notify  the  chief  justice  of  the  Superior  Court. 
Ibid.  88.  10,  11. 

1168*  The  judges  of  the  Superior  Court  replace  those  of 
the  Court  of  Queen's  Bench,  in  all  cases  of  incompetency, 
absence,  suspension,  or  leave  of  absence,  and  upon  the  chief 
justice  of  the  Superior  Court  communicating  with  the  other 
judges  of  the  said  court,  it  is  arranged  between  tbem  which 
of  them  individaally  will  replace  any  particular  judge  of 
the  Court  of  Queen's  Bench,  who  is  unable  to  sit  in  the 
case. 

The  foregoing  provisions  as  well  as  those  of  the  preceding 
article  apply  likewise  in  the  case  of  the  death,  absence, 
disqualification  or  incompetency  of  the  judge  thus  appointed 
to  replace  another.     Ibid.  ss.  10,  11. 

1.  When  two  jndges  ad  hoe  had  heard  the  case  and  ordered  a  re-hearing, 
and  subsequently  the  judges  whose  place  they  filled  ceased  to  form  part 
of  the  oourt,  and  were  replaced  by  the  appointment  of  two  other  judges— 
Held,  although  the  judges  of  the  court  were  now  aU  competent  to  hear 
the  case,  that  the  judges  ad  hoc  who  sat  at  the  first  hearing  should 
continue  to  form  part  of  the  court  at  the  re-hearing.  The  Mayor,  etc,  of 
Montreal  v.  Drummond,  18  L.  C.  J.  70,  Q.  B.  1874. 

2.  And  lieldy  subsequently,  that  a  judge  who  has  been  appointed  subse- 
quently to  the  first  hearing  might  sit  at  the  re-hearing.    Ibid, 

1168*  The  return  of  the  judge  replaced,  the  expiration 
of  his  leave,  or  his  ceasing  to  be  incompetent,  do  not  affect 
the  powers  of  the  judge  appointed  to  replace  him,  as  regards 
cases  of  which  he  has  taken  judicial  cognizance,  nor  are 
they  affected  by  the  appointment  of  a  judge  of  the  Court  of 
Queen's  Bench  who  would  not  be  incompetent  in  the  case. 
Ihid.  s.  18. 

1164*  Nevertheless,  if  the  replacing  judge  has  not  heard 
the  case  upon  the  merits,  the  judge  thus  replaced  may  take 
cognizance  of  the  case  and  render  judgment  therein.  29 
V.  c.  42. 
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116S«  If  the  record  in  the  case  is  incomplete,  either  by 
reason  of  the  absence  of  any  document,  or  of  the  inobserT- 
ance  of  some  important  formality,  the  Court  of  Appeals 
may,  upon  the  suggestion  of  either  party,  order  the  court 
below  to  perfect  the  record,  and  this  is  done  by  an  order  in 
the  form  of  a  writ  issuing  in  the  name  of  the  sovereign, 
addressed  to  the  judges  of  the  court  below,  commanding 
them  to  do  what  is  necessary,  and  to  make  a  duly  certified 
return  thereof.     Ibid.  s.  6. 

1106.  Interventions  may  take  place  in  appeal  with  the 
leave  of  the  court,  and  so  may  also  other  incidental  proceed- 
ings, such  as  petitions  for  continuance,  disavowals,  changes 
of  attorney,  and  like  proceedings,  according  to  the  form- 
alities prescribed  by  the  court.     Ibid. 

1.  Where  a  disayowal  was  raised  in  a  case  pending  before  the  Coort 
of  Appeal — Held,  that  the  court  conld  order  an  enqudte  on  the  issue 
raised.  The  Curi  et  al.  of  the  Parish  of  St.  Anne  de  Varennen  v.  The  JRoman 
Catholic  BUhop  of  Montreal.    4  B.  L.  127,  Q.  B.  1861. 

2.  The  Court  of  Appeal  may  order  a  third  party  interested  in  the 
issue  to  be  called  into  the  case,  and  the  record  to  be  sent  to  the  court 
below  for  that  purpose.  JovJbert  et  vir,  v.  Ratconyt  12  L  G.  J.  228,  Q.  B. 
1866. 

3.  The  Queen's  Bench  has  the  same  right  to  submit  the  deoisory  oath 
to  one  of  ^e  parties  in  a  cause  as  a  court  of  original  jurisdiction. 
Ferrier  v.  Dillon,  12  L.  C.  J.  202,  Q.  B.  1868. 

4.  The  Court  of  Appeal  may  order  and  revise  an  enqudte  on  the  facta 
contained  in  a  requite  en  riprvte  d'instanee.  McKillop  et  al.  v.  KauHta^ 
1  Rev.  de  L^.  152,  Q.  B.  1845. 

5.  Where  parties  shew  sufficient  legal  interest  in  the  subject  matter  of 
the  appeal,  they  will  be  allowed  to  intervene  and  obtain  an  order  of 
mispension  of  the  case  in  appeal  until  judgment  be  rendered  on  proceed- 
ings instituted  in  the  court  below  by  petitioners,  provided  due  diligence 
be  used  in  the  prosecution  of  such  proceedings.  Riddell  el  al.  v.  Evam  dt 
Hamuinet  al.,  27  L.  C.  J.  184,  Q.  B.  1883. 

6.  A  motion  by  respondent  to  oblige  the  Eastern  T.  Bank  to  intervene, 
and  to  become  appellants  instead  of  Maher,  on  the  grounds  that  Maher, 
who  was  the  party  in  the  court  below,  was  really  appealing  for  the  bank, 
was  rejected.    Maher  v.  Aylmer,  2  L.  N.  378,  Q.  B.  1879. 
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7.  The  death  of  a  xeepondeiit  who  has  not  appeared  in  appeal  does  not 
interrupt  proceedings  hetween  appellant  and  the  other  respondents  who 
have  appeared,  and  the  latter  can  force  the  former  to  file  his  reasons 
within  the  ordinary  delays.  Hm  v.  MilUtte  et  a/.,  2  L.  N.  229,  Q.  B. 
1879. 

8.  The  court  may  order  an  enqu^te  hefore  it  upon  facts  necessary  to 
decide  incidents  which  have  arisen  since  the  appeal  or  since  the  judgment 
complained  of.    Hotte  v.  Champagne,  2  Q.  B.  R.  127,  Q.  B.  1880. 

See  art.  1177  post. 

1107*  Discontinuance  in  appeal  is  effected  in  the 
same  manner  and  under  the  same  conditions  as  in  the 
Superior  Court.    G.  S.  L.  0.  c.  82,  s.  25. 

Vide  ante  arts.  450  et  seq. 

1168*  The  provisions  concerning  peremption  of  suits  in 
the  Superior  Court  apply  also  to  appeals.  Peremption  of 
appeals  or  of  proceedings  in  error  has  the  effect  of  render- 
ing the  judgment  appealed  from  final.  Pothier,  Proc, 
124;C.  P.  C.  469. 

Vide  ante,  arts.  464  et  seq. 

1169  •  The  parties  are  bound  to  be  present  in  court  to 
be  heard  upon  the  appeal  after  the  delay  mentioned  in 
article  1141. 

1170.  Judgment  cannot  be  rendered  in  appeal  unless 
at  least  three  judges  concur  therein,  and  judgment  may  be 
rendered  even  in  the  absence  of  one  judge  when  the  case 
has  been  heard  before  the  five  judges.  G.  S.  L.  C.  c.  77, 
88.  9,  14 ;  25  V.  c.  10,  s.  1. 

[The  provisions  relative  to  judgments,  contained  in 
articles  508  and  504  apply  in  similar  cases  as  regards 
judgments  to  be  rendered  by  the  Court  of  Queen's  Bench. 

Whenever  a  case  has  been  heard  by  the  full  court  or  by 
a  quorum  of  judges,  and  at  least  three  of  the  judges  who 
heard  it  are  present  in  court  and  are  ready  to  give  judg- 
ment therein,  then  if  any  judge  who  heard  the  cause  and 
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would  be  competent  to  sit  in  judgment  therein,  be  prevented 
by  removal  to  another  court,  sickness  or  other  cause  from 
being  present,  but  has  addressed  a  letter  to  the  clerk  of  the 
court,  containing  his  decision  and  signed  by  him,  or  has, 
in  testimony  of  his  concurrence  therein,  signed  a  written 
decision,  drawn  up  to  be  delivered,  aud  delivered  by  any  other 
judge,  such  judge  shall  be  deemed  to  be  present  as  regardft 
such  judgment ;  and  the  decision,  so  transmitted  and 
signed  by  him,  has  the  same  effect  as  if  delivered  and  con- 
curred in  by  him  in  open  court.] 

1.  In  qnestioiiB  pnrely  of  practice,  the  Gonrt  of  Appeal  will  not,  as  a  role, 
disturb  the  jadgment  of  the  court  below.  Perry  y.  De  Beaujeu  et,  al.,  14 
L.  C.  J.  884,  Q.  B.  1869. 

1171*  If  by  reason  of  the  absence,  leave  of  absence, 
disqualification,  or  incompetency  of  any  of  the  judges,  or 
any  other  cause,  the  order  for  advisement  requires  to  be 
discharged,  such  discharge  may  be  ordered  by  the  other 
judges  or  by  any  one  of  them.    G.  S.  L.  C.  c.  77,  s.  9. 

1172.  The  court  may  adjourn  to  any  day  in  vacation, 
and  thence  from  day  to  day,  for  the  purpose  of  rendering 
judgment.     1  bid.  s.  20,  §  2. 

1178*  Judgment  may  be  rendered  by  the  court  at  another 
place,  where  its  sittings  are  held,  than  that  where  the  case 
was  heard,  if  the  judges  are  of  opinion  that  otherwise  the 
parties  will  be  exposed  to  unnecessary  delay  ;  but  in  such 
case  the  court  in  term,  or  a  majority  of  the  judges  in  vaca- 
tion, orders  the  clerk  to  give  the  parties  interested  notice 
at  least  six  days  before  that  on  which  judgment  is  to  be 
rendered,  and  the  judgment  is  nevertheless  entered  and 
registered  at  the  place  where  judgment  would  have  been 
rendered  in  the  ordinary  course.    25  Y.  c.  10,  ss.  4,  5. 

1174*  Every  judgment  in  appeal  or  error  must  contain 
a  summary  statement  of  the  points  of  fact  and  of  law  in  the 
case,  and  the  reasons  upon  which  it  is  founded,  with  the 
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names  of  the  judges  who  concurred  therein  and  of  those 
who  dissented  therefrom,  and  must  adjudicate  upon  the 
costs.    C.  S.  L,  C.  c.  77,  s.  86. 

1.  In  an  action  for  the  balance  of  the  price  of  certain  lands  sold  by  the 
plaintiff,  the  defendant  pleaded  fear  of  eviction,  and  the  court  below 
ordered  the  plaintiff  to  give  good  and  sufficient  security  within  one  month 
— Heldf  on  appeal  by  plaintiff,  that  the  court  had  power  to  reform  such 
judgment,  though  respondent  merely  asked  for  its  confirmation,  and  to 
dismiss  the  action  purely  and  simply.  Dorian  v.  Hyde  et  al.,  12  L.  C.  J. 
49,  Q.  B.  1868. 

2.  Where  the  plaintiff  prayed  by  his  action  for  £50  4s.,  and,  by  error, 
judgment  was  entered  for  £54  4s.,  and  defendant  appealed  on  that  and 
other  grounds — Held,  that  the  court  could  correct  the  error  and  at  the 
same  time  confirm  the  judgment  in  other  respects  with  costs  against  the 
appellant.    Let^y  v.  Spanza,  6  L.  G.  J.  188,  Q.  B.  1858. 

3.  Where  the  parties,  after  appeal  had  been  had,  consented  that  the 
judgment  should  be  reversed — Held,  that,  notwithstanding  such  consent, 
the  court  was  bound  to  confirm  the  judgment  if  the  record  showed  that 
the  judgment  in  question  was  weU  founded,  and  it  was  actually  confirmed. 
McAndrewf  v.  Rowan,  3  B.  L.  439,  Q.  B.  1871. 

4.  Where,  since  the  appeal  was  taken,  respondent  desisted  from  part 
of  the  judgment,  and  offered  to  pay  the  costs  of  appeal  to  date,  and 
where  the  judgment  was  confirmed  for  that  part  from  which  he  had  not 
desisted,  the  court  condemned  appellant  to  pay  all  the  costs  incurred 
since  the  discontinuance.     Chaloner  v.  Poitras,  10  B.  L.  499,  Q.  B.  1879. 

5.  Where  a  clerical  error  occurred  in  a  judgment  it  was  corrected  by 
ordering  a  subsequent  entry  in  the  register.  Goldring  v.  The  Bank  of 
Hochelaga,  2  L.  N.  410,  Q.  B.  1879. 

117S*  The  costs  are  taxed  by  the  clerk  of  appeals, 
saving  a  revision  of  such  taxation  by  a  judge  within  six 
months,  either  in  term  or  out  of  term,  after  sufficient  notice 
given  to  the  opposite  party,  but  such  revision  cannot  pre- 
vent or  stay  execution,  and  the  decision  of  the  judge  in 
that  behalf  has  the  same  effect  as  a  judgment  of  the  court. 
26  V.  c.  10.  8.  6. 

1.  Where  a  party  knowing  of  irregularities  in  the  proceedings  befors 
the  lower  court  f aUed  to  urge  them  there,  but  urged  them  before  the 
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Cknirt  of  Appeftl  And  sacceeded  there— If «2d,  that  he  could  not  be  allowed 
th«  coete  of  hiB  appeal.    DaigU  v.  Kimbal,  15  L.  C.  B.  188,  Q.  B.  1864. 

2.  The  prooeedingB  on  a  aeoond  appeal  will  be  suspended  until  the  costs 
in  a  previous  appeal  are  paid,  and  if  such  costs  be  not  paid  on  a  day 
certain,  the  second  appeal  wiU  be  dismissed  with  costs.  Bouvier  v.  Reeven, 
12  L.  G.  J.  291  and  15  L.  G.  B.  465,  Q.  B.  1868. 

3.  And  )ieldt  also,  that  a  rule  to  revise  the  taxation  of  a  bill  of  costs  in 
appeal  will  be  ordered  to  be  struck  from  the  roll  and  the  bill  laid  before 
one  of  the  judges  in  appeal.    Ibid, 

4.  A  party  is  entitled  to  have  his  costs  for  printing  in  appeal  taxed  at 
the  rate  of  two  dollars  per  page,  although  he  may  have  paid  less  per  page 
to  his  printer.     Ogilvy  et  al.  v.  Janet,  17  L.  G.  J.  25.  Q.  B.  1873. 

5.  Where  the  counsel  for  respondent  omitted  to  move  for  distraction  of 
costs  in  appeal  until  the  following  term — Held,  that  distraction  would 
nevertheless  be  granted,  and  it  was  for  the  appellant  to  prove  that  the 
respondent  had  received  the  costs  personaUy,  if  such  were  the  case.  Tfw 
Water  Worki  Co,  of  Three  Rivers  v.  Dottaler,  18  L.  C.  J.  196,  Q.  B.  1874. 

6.  A  motion  made  in  appeal  for  distraction  of  costs  in  the  court  below 

will  be  granted.     Convene  v.  Clark,  12  L.  G.  B.  402,  Q.  B.  1862. 

• 

7.  An  appellant,  who  by  cross  appeal-  in  another  case  might  have  had 
tiie  same  point  decided,  will  not  be  allowed  the  costs  of  a  separate  appeal 
to  the  Privy  Goundl.    Qugy  v.  Brovm,  17  L.  G.  B.  38,  P.  G.  1867. 

1176*  Jadgments  in  appeal  or  error  are  executed  both 
for  principal  and  costs  by  the  court  below,  and  for  that 
porpose,  the  record  is  sent  back  to  it,  unless  a  further 
appeal  to  a  higher  court  has  been  moved  for. 

1.  The  Queen's  Bench  in  appeal,  after  having  rendered  judgment,  has 
BO  longer  any  power  to  take  cognizance  of  the  case,  the  exercise  of  the 
power  of  the  said  court  and  its  competency  having  terminated  with  the 
judgment  on  the  appeal.  The  Montreal  Assurance  Company  v.  McGilUvray, 
5  L.  G.  J.  164  <fc  10  L.  G.  B.  885,  Q.  B.  1860. 

1177*  The  court  sitting  in  appeal  or  error  may  exercise 
all  the  powers  necessary  for  snoh  jurisdiction  and  make  such 
orders  as  it  may  deem  proper  for  the  purpose  of  remedying 
any  insufficiencies  of  the  record ;  of  staying  proceedings  in 
the  court  below  in  cases  from  which  appeal  or  error  has 
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been  brought ;  of  regulating  the  putting  in  or  renewal  of 
security ;  and  of  providing  for  all  cases  in  which  the  law 
affords  the  party  no  special  remedy. 

Such  court  may  also  make  such  rules  of  practice  as  may 
be  necessary,  for  gOTerning  the  proceedings  in  all  cases 
brought  before  it,  provided  such  rules  be  not  contrary  to 
any  existing  law. 

It  may  also  make  and  establish  tariffs  of  fees  for  the 
counsel,  advocates  and  attorneys  practising  before  it,  and 
also  for  its  bailiffs. 

1.  The  Court  of  Appeal  may  order  and  revise  an  enqudto  on  the  facte 
contained  in  a  requHeen  reprUe  cTiruUiTice.  McKiUop  et  al,  v.  Kivvmtz  et  eU., 
1  Bev.  de  L6g.  152,  Q.  B.  1845. 

2.  Where  a  disavowal  was  raised  in  a  oase  pending  hefore  the  Court  of 
Appeal — Held,  that  the  court  could  order  an  enqndte  on  the  issae  raised' 
Jjes  Curvet  Marguilleurt  de  VCEuvre  et  Fdbrique  de  la  Paroiue  de  Ste,  Anne 
de  Varennes  v.  TIte  Roman  Catholic  Biihop  of  Montreal,  4  B.  L.  127,  Q.  B. 
1861. 

See  art.  1166. 

8.  The  roles  of  practice  of  a  coort  are  within  its  control,  and  it  may 
relax  them  when  a  rigid  enforcement  of  them  would  operate  an  abeolate 
injustice.    Bo$a  v.  Scott,  9  L.  C.  B.  270,  Q.  B.  1859. 

4.  Plaintiff  moved  to  have  part  of  the  record  remitted  to  the  court 
below,  in  order  to  allow  him  to  proceed  on  the  main  action,  the  appeal 
being  from  a  judgment  on  a  motion  to  reject  a  iottie  orrH,  and  offered  to 
substitute  copies  of  the  papers  remitted.  Motion  refused  on  the  ground 
of  the  difficulty  of  establishing  a  uniform  rule  on  the  subject.  MilU  v. 
Weare,  2  L.  N.  202,  Q.  B.  1879. 

6.  The  court  may  order  a  record  to  be  sent  back  to  the  court  below,  in 
order  that  a  clerical  error  in  the  registering  of  the  judgment  a  quo  may 
be  corrected.     Sundberg  v.  Wilder,  7  L.  N.  168,  Q.  B.  1884. 

6.  The  court  on  motion  to  compel  a  renewal  of  security,  ordered  the 
surety  to  appear  to  answer  such  questions  as  to  his  solvency  that  might 
be  put,  and  on  his  default,  new  security  was  ordered.  Wright  et  oL  v. 
Foster,  2  L.  N.  894,  Q.  B.  1879. 

7.  Jurisdiction  of  the  Court  of  Queen's  Bench  to  issue  a  writ  of  injunc> 
tion.      MalietU  v.  City  of  Montreal,  2  L.  N.  879,  Q.  B.  C.  1879. 
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CHAPTER  FOURTH. 

OF  APPEALS  TO  HER  MAJESTY. 

1178.  An  appeal  lies  to  her  Majesty  in  the  Privy 
Council  from  final  jadgments  rendered  in  appeal  or  error 
by  the  Court  of  Queen's  Bench  : 

1.  In  all  cases  where  the  matter  in  dispute  relates  to  any 
fee  of  office,  duty,  rents,  revenue,  or  any  sum  of  money 
payable  to  Her  Majesty ; 

2.  In  cases  concerning  titles  to  lands  or  tenements, 
annual  rents  and  other  matters  by  which  the  rights  in  future 
of  parties  may  be  affected  ; 

8.  In  all  other  cases  wherein  the  matter  in  dispute 
exceeds  the  sum  or  value  of  five  hundred  pounds  sterling. 
C.  8.  L.  C.  c.  77,  s.  52. 

See  87  Vict.  c.  6,  s.  2  (Que.),  under  art  494. 

1.  There  is  no  appeal  from  the  Queen's  Bench  to  the  Privy  Council  in 
a  matter  of  Prohibition.  O'Farrell  v.  Brassard  et  oL  4  Q.  L.  B.  214, 
Q.  B.  1878. 

2.  Leave  to  appeal  to  the  Privy  Gooncil  wiU  not  be  granted  from  a 
judgment  which  conArmed  a  judgment  of  the  court  below  dismissing 
an  inscription  en  faux.    Darling  v.  TempleUm,  19  L.  C.  J.  105,  Q.  B. 

8.  Where  the  Court  of  Appeal  rendered  judgment  confirming  a 
judgment  of  the  Superior  Court,  which  quashed  a  writ  of  mandamuM 
addressed  to  a  commissioner  appointed  to  inquire  into  the  co  nduct  of  a 
certain  justice  of  the  peace,  requiring  him  to  do  things  which  he  was 
not  legally  bound  to  do  in  the  course  of  such  inquiry — Held,  that  from 
suoih  judgment  there  was  no  appeal  to  the  Privy  Council.  Belleville  v. 
Doueet,  1 Q.  L.  B.  250,  Q.  B.  1875. 

4.  Interest  accrued  since  the  action  was  brought,  cannot  be  computed 
in  determining  the  right  of  appeal.  Stanton  v.  Home  Insurance  Co.,  2  L. 
N.  814,  Q.  B.  1879. 
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5.  Leave  was  granted  to  appeal  to  the  P.  C.  from  a  judgment  quashing 
a  petition  to  set  aside  a  capias,  it  being  left  to  the  P.  C.  to  decide  whether 
an  appeal  lies  from  such  judgment.  Hoehelaga  Bank.  t.  Ooldring,  2  L.  N. 
232.  Q.  B.  1879. 

G.  No  appeal  lies  to  the  Supreme  Court  from  a  final  judgment  of  the 
Q.  B.  in  a  proceeding  under  the  Insolvent  Act,  since  the  passing  of  40 
Vict.  c.  27,  8.  28  (Ga.).  Barroveman  et  al.  v.  Angut  et  al.^  23  L.  C.  J.  59» 
Q.  B.  C.  1879.     The  Bank  of  Toronto  v.  Hcndenon,  Ibid,  9  B.  L.  625. 

7.  Nor  to  the  Privy  Council.  GauU  et  al.  v.  Bobertton;  Diipuif  v. 
Cuihing,  28  L.  C.  J.  59,  Q.  B.  1878.  Benny  et  al.  v.  Moat,  28  L.  C.  J.  2C2, 
Q.  B.  1879. 

8.  In  oases  of  mandamus  the  appeal  is  restricted  under  sec.  23  of  the 
Sup.  Gt.  Act  by  the  application  of  sec.  11  to  decisions  of  "  the  highest  court  of 
final  resort "  in  the  Province,  and  an  appeal  will  not  lie  from  any  court 
in  the  P.  of  Quebec,  except  the  Court  of  Queen's  Bench.  Dat^ou  v. 
Marquu,  3  S.  C.  Rep.  251,  1879. 

9.  Can  the  Dominion  Parliament  give  an  appeal  in  a  case  in  which  the 
legislature  of  a  Province  has  expressly  denied  it?    Ibid. 

10.  An  appeal  does  not  lie  from  the  Court  of  Beview  to  the  Supreme 
Court  directly.    Maedonald  v.  Abbott,  3  S.  C.  Bep.  278, 1879. 

11.  The  Q.  B.  will  refuse  an  appeal  to  the  P.  C.  from  a  judgment 
rejecting  an  appeal  to  the  Q.  B.  as  it  has  no  jurisdiction  in  the  matter. 
Anger$  v.  Murray,  3  L.  N.  808,  Q.  B.  1880. 

12.  An  appeal  will  not  be  granted  to  the  P.  C.  from  a  decision  of  the 
Q.  B.  maintaining  an  action  to  recover  an  amount  of  assessments 
illegally  exacted  where  the  matter  in  dispute  does  not  exceed  £600 
sterling.  The  fact  that  the  roll  under  which  the  assessments  wer« 
collected  might  exist  for  three  years,  does  not  bring  the  case  under  G.  C. 
P.  1178,  especially  wlien  the  total  amount  for  the  three  years  would  be 
under  £500  sterling.  ValaU  v.  Communonen  Hoehelaga,  3  L.  N.  309,  Q. 
B.  1880. 

13.  As  the  judgment  of  the  Court  of  Q.  B.  the  highest  court  ol  last 
resort  having  jurisdiction  in  the  Province  finally  determined  and  put  aa 
end  to  the  appeal,  which  was  a  judicial  proceeding  within  sec.  9  of  the 
Supreme  Court  Amendment  Act,  1879,  such  judgment  was  one  from 
which  an  appeal  would  lie  to  the  S.  G.  of  Canada,  and  though  an  appeal 
cannot  be  taken  from  a  oourt  of  first  instance  directly  to  the  Supreme 
Court,  until  there  is  a  final  judgment,  yet  whenever  a  Provindal  Court 
of  Appeal  has  jurisdiction,  this  oourt  can  entertain  an  appeal  front  its 
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judgment,  finally  dispoBing  of  the  appeal;  the  case  being  in  other 
respects  a  proper  subjeot  of  appeal.  CuviUier  v.  Cuvillier,  4  S.  G.  B< 
605. 

14.  An  application  to  the  P.  G.  for  special  leave  to  appeal  from  a 
judgment  from  which  an  appeal  does  not  lie  of  right,  will  not  be  granted 
in  the  absence  of  some  miscarriage  in  point  of  law  or  gross  miscar- 
riage in  the  conrt  below  on  the  matters  of  fact.  Molson  v.  Carter^  25  L.  G. 
J.  99.  P.  G.  1880. 

15.  The  Goiurt  of  Q.  B.  or  a  jndge  thereof  has  a  right  to  grant  or 
refuse  leave  to  appeal  to  the  Supreme  Gourt  from  a  judgment  of  the  Q.  B. 
and  the  decision  of  the  one  or  the  other  is  final.  Bourget  v.  Blanchard^ 
6  L.  N.  51,  Q.  B.  188S. 

16.  An  appeal  from  the  Supreme  Gourt  will  not  be  allowed  where  the 
only  issue  raised  is  one  of  fact.  The  Canada  CerUral  By,  Co,  v.  Murray 
et  al,,  27  L.  G.  J.  163,  P.  G.  1888. 

17.  There  is  no  appeal  to  the  Privy  GounoU  from  a  judgment  for  a 
sum  of  NO,  although  in  default  of  payment  of  such  judgment  the  respon- 
dent is  subjeot  to  eonirainte  par  eorp$.  Paea/ud  v.  Bey,  16  L.  G.  B.  398, 
Q.  B.  1866. 

18.  Under  1178  G.  G.  P.,  the  amount  necessary  to  allow  of  an  appeal 
to  the  Privy  Gouncil  is  the  amount  mentioned  in  the  declaration  as 
demanded  by  the  action,  and  not  the  amount  for  which  judgment  was 
rendered.    Bicker  v.  Voyer  et  aZ.,  2  B.  L.  244,  Q.  B.  1870. 

19.  The  right  of  appeal  to  Her  Majesty  in  her  Privy  Gouncil,  upon 
the  opposition  made  by  a  defendant  to  the  execution  of  a  judgment,  is 
settled  by  the  nature  and  quality  of  the  demand  and  not  by  the  matters 
■et  forth  in  the  opposition.    Qugy  v.  Brown,  1  L.  G.  B.  278,  Q.  B.  1851. 

20.  In  determining  the  sum  or  value  in  dispute  in  cases  of  appeal  by 
a  defendant,  the  proper  course  is  to  look  at  the  amount  for  which  the 
declaration  concludes,  and  not  at  the  amount  of  the  judgment.  Joyce  v. 
Hart,  1  S.  G.  Bep.  821 ;  Sheridan  v.  Ottawa  Agric.  Im.  Co.,  2  L.  N.  267, 
Q.  B.  G.  1879,  and  cases  under  art.  1115  ante. 

21.  Where  it  was  alleged  in  the  application  of  the  appellant  that  the 
interest  added  to  the  principal  sum  recovered  on  a  policy  of  fire  insur- 
ance exceeded  the  sum  of  £500  sterling,  the  right  to  appeal  was  granted, 
but  subsequently,  upon  petition  of  respondent  showing  that  there  was 
an  error  in  the  calculation  of  the  value,  the  leave  so  granted  was  dis- 
charged. The  Quebec  Fire  Iwurance  Co,  v.  Andereon,  7  L.  G.  J.  150  and 
151,  P.  G.  1860. 

42  F.  0.  C.  P. 
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22.  In  a  case  where  the  defendant  were  offioen  of  a  charitable  insti- 
tution in  Qnebeo,  and,  the  institution  becoming  baniornpt,  action  waB 
brought  against  it  for  the  recovery  of  a  certain  sum  of  money  and 
judgment  obtained — Held^  on  the  appeal  of  one  of  the  defendants,  that, 
notwithstanding  the  provisions  of  the  statute  34  G«o.  III.  cap.  6,  sec. 
30,  and  12  Vict.  cap.  37,  sec.  19,  the  judgment  of  the  Court  of  Queen's 
Bench  is  not  final  in  all  cases  where  the  matter  in  dispute  does  not  exceed 
the  sum  of  £500  sterling,  and  does  not  relate  to  any  fee  of  office,  duty, 
rent,  revenue  or  any  sum  of  money  payable  to  Her  Majesty,  or  to  any 
title  to  land  or  tenements,  annual  rents,  or  such  like  matters  and  things 
where  rights  in  future  are  involved,  and  the  Privy  Clouncil,  under  the 
40th  section  of  the  first-named  statute,  may,  in  its  discretion,  allow  appeal 
in  such  cases.    MaroU  v.  Allaire,  6  L.  C.  J.  85,  P.  G.  1862. 

23.  The  Court  of  Queen's  Bench  has  no  power  to  grant  an  appeal  to 
the  Privy  Council  when  the  amount  is  under  £500,  and  that  notwith- 
standing the  action  is  for  overdue  instalments  of  money,  such  cases  not 
coming  under  1178  C.  C.  P.    Sauvageau  v.  Gauthier,  5  B.  L.  602,  P.  C. 

1874. 

24.  But  when  such  appeal  has  been  granted,  and  the  parties  have  bo4h 
appeared  and  pleaded  their  case,  the  Privy  Council  may  grant  leave  to 
suspend  the  case  in  order  to  allow  the  appellant  time  to  present  a  special 
application  for  appeal.    Ibid, 

25.  Where  the  judgment  debt  was  for  a  sum  less  than  £500  sterling  but 
the  judgment  itself  determined  the  right  of  the  appellants,  tUrt  taisis,  to 
property  amounting  in  value  to  £1,600  sterling — Held,  that,  in  deter- 
mining the  value  of  the  matter  in  dispute  upon  which  the  right  of  appeal 
depends,  the  correct  course  is  to  regard  the  judgment  as  it  affecto  the 
interests  of  the  party  prejudiced  by  it,  and  who  seeks  to  relieve  himsfslf 
from  it  by  appeal ;  and  that,  in  the  case  in  question,  the  larger  amount 
must  govern  the  right  of  appeal.  '  Mac/arlane  v.  LeeUUre  et  oZ,,  6  L.  C.  J. 
170,  P.  C.  1862 ;  12  L.  C.  B.  154. 

26.  An  appeal  may  be  had  to  the  Privy  Council  when  the  amount 
involved  in  the  controversy  exceeds  £500  sterling,  though  the  amount 
actually  demanded  in  the  declaration  be  less  than  £500.  Bunting  v. 
Jlibbard,  1  L.  C.  L.  J.  60,  Q.  B.  1865. 

27.  No  appeal  lies  from  the  judgment  of  a  court  granting  a  new  trial 
on  the  ground  that  the  verdict  was  against  the  weight  of  evidence,  that 
being  a  matter  of  discretion.  Boak  v.  The  Merchants^  M,  Ins.  Co,,  X  8.  C. 
Bep.  110. 

28.  An  appeal  does  not  lie  to  the  Privy  Council  from  a  judgment  of  the 
Court  of  Appeal,  reversing  a  judgment  of  the  court  below,  by  which  the 
appellant's  action  was  dismissed  on  demurrer.  Simard  v.  Townaend,  6  L. 
C.  B.  147,  Q.  B.  1856. 
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29.  The  verdict  of  a  special  jury  awarded  the  plaintiff  97,000  damages 
for  injnries  sustained  by  a  railway  accident,  and  judgment  was  rendered 
by  the  Bnperior  Court  in  accordance  with  the  Yerdict.  The  judgment 
having  been  reversed,  and  a  new  trial  ordered  by  the  Queen's  Bench  in 
appeal,  the  plaintiff  moved  for  leave  to  appeal  to  the  Privy  Council.  The 
Queen's  Bench  rejected  the  application  on  the  ground  that  the  judgment 
being  interlocutory,  was  not  susceptible  of  appeal,  and  the  Privy  Council 
considered  that  though  this  was  an  interlocutory  judgment,  it  was  of 
«uch  a  nature  that  an  appeal  should  be  allowed.  Lambkin  v.  The  SotUh- 
Eastern  R,  R.  Co,,  1  L.  N.  62,  P.  C.  1877;  22  L.  C.  J.  21. 

30.  There  is  no  appeal  to  the  Privy  Council  from  an  interlocutory 
judgment  which  has  gone  through  appeaL  Lacroix  v.  Moreau,  15  L.  C.  B. 
485  <fe  16  L.  C.  B.  180,  Q.  B.  1865. 

31.  Held,  dismissing  a  motion  for  leave  to  appeal  to  the  Privy  Council, 
that  no  such  appeal  lies  in  cases  of  qtio  warranto.  Pacaud  v.  OagnJ,  17  L. 
C.  B.  367,  Q.  B.  1867. 

32.  An  application  was  made  on  the  last  day  of.  the  appeal  term  for 
leave  to  appeal  to  the  Privy  Council  from  a  judgment  rendered- five  days 
previously — Held,  that  the  motion  came  too  late.  Mullin  v.  ArchamhatiU, 
S  L.  C.  li.  J.  117,  Q.  B.  1867. 

33.  The  Court  of  Queen's  Bench  has  discretionary  power  to  allow  an 
appeal  to  the  Supreme  Court  after  the  delay  mentioned  by  the  Statute. 
Caverhill  v.  Robillardy  21  L.  C.  74,  Q.  B.  1876. 

34.  The  penalty  in  a  security  bond  on  an  appeal  to  the  Supreme  Court 
which  stipulates  that  the  penalty  should  become  due  and  payable  in  case 
the  appellant  failed  to  prosecute  his  appeal  and  the  judgment  appealed 
from  be  afi&rmed,.cannot  be  recovered  when  the  appellant,  after  giving 
security,  discontinues  his  appeal.  The  South-Eastern  JR.  TT.  Co.  v.  Lamb- 
kin et  at.,  22  L.  C.  J.  224,  S.  C.  1877. 

36.  A  party,  joint  appellant  with  others,  has  a  right  to  disavow  and 
refuse  to  participate  in  any  proceeding  to  appeal  to  Her  Majesty  in  Privy 
Council.    Muir  et  ah  v.  Muir,  16  L.  C.  J.  79,  Q.  B.  1871. 

36.  Where  a  party  appealing  to  the  Privy  Coimcil  had  given  security 
for  costs  only,  and  had  filed  a  declaration  that  he  had  no  objection  to 
execution  going  against  him  for  the  condemnation  money,  the  court  will 
not  allow  the  record  to  be  remitted  to  the  court  below  in  order  to  enforce 
such  execution.  Painehaud  et  al.  v.  Hudon  et  al.,  16  L.  C.  J.  112,  Q.  B. 
1870. 

87.  After  an  appeal  has  been  allowed  to  the  Privy  Council  the  court 
cannot  set  aside  the  bail  bond  for  alleged  irregularities,  and  dismiss  the 
appeal.    Ibid. 
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38.  Where  leave  to  appeal  to  the  PriTy  Goonoil  had  heen  granted,  and 
applioation  was  made  by  appellant  that  a  portion  of  the  leoord  said  to  be 
immaterial  be  omitted  from  the  tranaoript — Held^  that  the  court  had  no 
power  to  interfere,  and  mast  reject  the  application.  Lemoine  ▼.  Xtonott,^ 
16  L.  G.  J.  99.  Q.  B.  1872. 

89.  Where  leave  had  been  granted  by  the  Court  of  Queen's  Bench  here 
to  appeal  to  the  Privy  Council — Held,  by  the  latter,  that  this  did  not  pre- 
clude the  Privy  Council  from  entertaining  a  petition  to  rescind  the  leave 
to  appeal.  Macfarlane  et  al,  v.  Leelaire  et  oZ.,  6  L.  C.  J.  170  A  12  L.  C.  R. 
154,  P.  C.  1862. 

40.  The  right  of  appeal  to  the  Supreme  Court  from  a  judgment  on  an 
opposition  fyled  by  the  defendant  is  governed  by  the  amount  of  the 
interest  of  the  party  seeking  to  appeal.  Bourget  v.  Blanchard,  9  Q.  Ii.  B. 
262,  Q.  B.  C.  1882. 

41.  The  right  of  appeal  to  the  Supreme  Court  does  not  exist  in  respect 
to  any  judgment  rendered  prior  to  the  coming  into  force  of  the  Act 
creating  that  court.  Brew$ter  et  al,  v.  Chapman  et  al,,  20  L.  C.  J.  296,  Q. 
B.  1876. 

42.  The  court  proposed  to  be  appealed  from,  or  any  judge  thereof, 
cannot,  under  section  26  of  the  Supreme  and  Exchequer  Court  Act  allow 
an  appeal  when  judgment  has  been  signed,  entered  or  pronounced  previous 
to  the  11th  January,  1876.    Taylor  v.  The  Queen,  1  S.  C.  Bep.  65. 

48.  Leave  to  appeal  to  the  Privy  Council  will  be  granted  although  the 
opposite  party  has  already  obtained  leave  to  appeal  to  the  Supreme 
Court.  The  City  of  Montreal  v.  DevUn  dt  i  contra,  1  Legal  News  151,  Q.  B. 
1878. 

44.  An  appeal  lies  directly  to  the  Supreme  Court  from  a  judgment  of  the 
Superior  Court  in  Beview  in  cases  not  under  92,000  whtoe  the  judgment 
having  been  confirmed  in  review,  no  appeal  lies  to  the  Court  of  Queen's 
Bench.    AbboU  v.  MacDonald,  21  L.  C.  J.  811,  S.  C.  B.  1877. 

1179«  NeTorthelesSy  the  execution  of  a  judgment  of  the 
Court  of  Queen's  Bench  cannot  be  prevented  or  stayed^ 
unless  the  party  aggrieved  gives  good  and  su£Bicient  sureties, 
within  the  delay  fixed  by  the  court,  that  he  will  effectually 
prosecute  the  appeal,  satisfy  the  condemnation,  and  pay 
such  costs  and  damages  as  may  be  awarded  by  Her  Majesty, 
in  the  event  of  the  judgment  being  confirmed. 

The  security  may  be  received  before  one  of  the  judges  of 
the  Court  of  Queen's  Bench,  and  the  sureties  are  not  hound 
to  justify  their  solvenqf  upon  real  estate.    Ibid.  s.  $3. 
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«4  Vict.  c.  4,  (Que.) : 

14.  Art  1179  ie  amended  by  striking  out  the  following  wordu  at  the  end 
'of  the  eaid  article  :  "  And  the  sureties  are  not  bound  to  justify  their 
solvency  upon  real  estate,"  and  by  substituting  and  adding  the  following: 
**  The  sureties  justify  their  solvency  upon  the'  real  estate  which  is 
described  in  the  bail  bond.  One  surety  suffices,  if  he  is  the  owner  of  rea 
•estate  which  he  describes,  provided  that  the  value  of  such  real  estate  is 
-equal  to  the  amount  of  the  security,  over  and  above  all  charges  and 
hypothecs.  The  judge  who  receives  such  security  may  order,  either  on 
demand  or  otherwise,  the  production  of  the  registrar's  certificate,  the 
valuation  rolls  and  any  other  documents  for  the  purpose  of  security,  and 
is  bound  to  put  such  questions  as  he  deems  advisible  to  the  sureties,  and 
such  questions  and  the  answers  thereto  may  be  taken  down  in  writing- 
Nevertheless  the  party  appellant  may  exempt  himself  from  furnishing  such 
security,  by  depositing  an  amount  equal  to  that  required  for  the  security 
either  in  money,  in  bonds  of  the  Dominion,  or  of  the  Province  of  Quebec, 
or  in  corporation  debentures,  and  such  moneys,  bonds  or  debentures  are 
deposited  either  with  the  Olerk  of  the  Court  of  Queen's  Bench,  or  with 
the  Sheriff,  as  the  judge  may  direct." 

1.  On  a  'motion  to  compel  the  appellant  to  put  in  new  security  in 
appeal,  one  of  the  parties  being  insolvent  and  the  other  having  left  the 
province — Held,  that  an  appeal  to  the  Privy  Council  having  been  allowed, 
an  order  for  new  security  should  be  granted,  but  the  court  cannot  dismiss 
the  appeal  in  case  such  new  security  is  not  put  in.  Johnson  v.  Connolly 
16  L.  C.  J.  100,  Q.  B.  1871. 

2.  Where  appeal  was  allowed  to  the  Privy  Council,  and  £100  was 
ordered  to  be  paid  as  security  for  costs — Held,  on  petition  of  respondent, 
that  on  account  of  the  great  length  of  the  transcript  of  the  proceedings, 
the  deposit  for  security  might  be  ordered  to  be  increased.  Botwell  v. 
Kilbom  et  al.,  7  L.  C.  J.  150,  A  12  L.  C.  B.  161,  P.  C.  1860. 

3.  And  where  an  appeal  was  allowed  to  the  Privy  Council,  and  it  was 
shown  that  the  interest  added  to  the  principal  sum  recovered  on  a  fire 
insurance  policy  exceeded  £600  sterling,  the  appeal  was  granted  upon 
deposit  of  £200  as  security  for  costs.  The  Quebec  Fire  Insurance  Company 
V.  Anderson  et  al,,  7  L.  C.  J.  160,  P.  C.  1860. 

4.  The  respondents  served  a  notice  upon  the  appellants  that  they  would 
put  in  security  for  appeal  to  the  Privy  Council  on  the  18th  of  August, 
in  the  judges'  chambers,  in  the  court  house.  Security  was  not  put  in  on 
that  day,  but  notice  was  given  later,  on  the  Saturday,  that  security 
would  be  entered  in  chambers  on  Monday.  Security  was  put  in  that 
day,  not  in  chambers,  but  in  the  judge's  house,  one  of  the  parties  signing 
the  bond  in  the  forenoon  and  the  other  in  the  afternoon — Held,  on  motion 
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to  set  aside  the  bond  for  irregalarity  and  want  of  sofficient  notice,  that 
the  bond  must  remain,  bat  allowing  the  parties  moving  to  make  such 
objection  to  the  sufficiency  of  the  security  as  they  might  legally  have 
made  when  such  security  was  put  in.  Oibh  et  al.  v.  The  Beacon  Fire  and 
Life  A$$uranee  Co,,  10  L.  G.  B.  402,  Q.  B.  1860. 

5.  A  judge  of  the  Court  of  Queen's  Bench  has  power  in  chambers  to- 
extend  the  delay  for  giving  security  on  an  appeal  to  the  Privy  Council- 
beyond  the  delay  ordered  by  the  court  whenever  he  is  seized  of  the  matter 
prior  to  the  expiration  of  such  delay.  The  Mayor,  dte,  of  Montreal  y* 
Hubert  et  al.,  21  L.  C.  J.  86,  Q.  B.  1877. 

6.  When  a  deposit  has  been  made  as  security  on  an  appeal  to  the  Privy 
Council,  and  the  judgment  appealed  from  ia  confirmed  in  the  Privy 
Council,  but  without  costs  in  that  court,  the  deposit  will  nevertheless 
avail  to  liquidate  the  costs  in  the  court  below,  and  it  cannot,  therefore, 
be  withdrawn  by  the  appellant.  Lemoine  v.  Lionait,  22  L.  C.  J.  23,  Q.  B. 
1877. 

7.  Where  certain  rents  which  had  been  attached  were  declared  by  the 
Court  of  Appeals  to  be  exempt  from  seizure,  the  successful  party  cannot 
obtain  an  order  to  execute  the  judgment  provisionally,  as  leave  to  appeal 
to  Her  Majesty  had  been  granted.  Mohan  v.  Carter,  7  L.  N.  292  ;  Q.  B. 
1888. 

IISO*  The  appellant  may  also  consent  to  the  judgment 
being  ezecated,  and  in  sach  case  may  give  security  only 
« for  the  costs  in  appeal,  under  the  same  conditions  as  under 
article  1124.    Ibid  s.  52. 

IISI.  The  execution  of  any  judgment  of  the  Court  of 
Queen's  Bench  cannot  be  prevented  or  stayed  after  sir 
months  from  the  day  on  which  the  appeal  was  allowed, 
unless  the  appellant  files  in  the  office  of  the  clerk  of  appeals, 
a  certificate  signed  by  the  Clerk  of  Her  Majesty's  Piivy 
Council,  or  any  other  competent  officer,  and  stating  that 
the  appeal  has  been  lodged  within  such  delay  and  that  pro- 
ceedings have  been  had  therein.    Ibid.  s.  68. 

1.  Where  a  record  had  been  remitted  by  the  derk  to  the  ooort  below 
in  oonseqaenoe  of  the  certificate  not  being  lodged  within  sis  months 
after  the  granting  of  the  appeal — Held,  that  the  ooort  could  not  order  the 
prothonotary  of  the  court  below  to  return  the  record.  Breweter  et  al,  v. 
Chapman  et  al.,  20  L.  O.  J.  296,  Q.  B.  1856. 
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2.  Where  appeal  had  been  had  to  the  Privy  Council,  and  a  certifioate 
was  filed  setting  forth  that  the  case  had  been  referred  to  the  judicial 
committee  of  that  body — Held,  that,  pending  such  reference,  no  application 
in  the  case  could  be  made  before  the  Court  of  Appeals  here.  Brown  y. 
The  Mayor,  eU,,  of  Montreal,  19  L.  C.  J.  140,  Q.  B.  1875. 

8.  Where  appeal  was  had  to  the  Privy  Council,  and  the  respondent 
moved  to  declare  the  appeal  deserted  on  the  ground  that  the  record  had 
not  bean  transmitted — Held,  that  as  a  certificate  of  appeal  to  the  Privy 
Coonoil  was  before  the  Court,  the  motion  would  be  rejected.  Whyte  v. 
The  Home  Inturanee  Co,,  19  L.  C.  J.  196,  Q.  B.  1875. 

4.  The  only  penalty  for  failing  to  proceed  with  an  appeal  to  Her 
Majesty  during  more  than  six  months  after  security  has  been  given,  is 
the  execution  of  the  judgment  appealed  from.  The  Merchants'  Bank  v. 
Whitfield,  27  L.  C.  J.  183,  Q.  B.  1888. 

5.  Where  leave  had  been  granted  to  appeal  to  the  Privy  Council,  and  a 
copy  of  the  record  had  been  transmitted  by  poet  within  the  delay  required, 
but  the  certificate  required  by  C.  S.  L.  C.  cap.  77,  sec.  53,  that  the  appeal 
had  been  lodged  and  proceedings  had  thereon  before  the  Privy  Council, 
had  not  been  filed  within  that  delay — Held,  that  the  Court  of  Queen's 
Bench  would  not  order  the  provisional  execution  of  its  judgment.  Jonet 
V.  Ouyan,  17  L.  C.  B.  877,  Q.  B.  1867. 

6.  The  delay  of  six  months  fixed  by  C.  8.  L.  C.  cap.  77,  during  which 
execution  on  the  judgment  is  suspended,  is  not  absolute  but  directory 
only,  and  the  Qourt  of  Appeals  may  refuse  to  order  the  record  to  be 
remitted  to  the  court  below  to  the  end  that  execution  may  be  sued  out, 
where  the  appellant  has  lodged  his  appeal  to  the  Privy  Council  soon 
after  the  expiration  of  six  months.    Ihid.,  2  L.  C.  L.  J.  161,  Q.  B.  1866. 

HHftm  The  Clerk  of  Appeals  of  the  Court  of  Queen's 
Bench  is  bound  to  register  any  exemplification  of  a  decree 
of  Her  Majesty  in  her  Privy  Council,  as  soon  as  it  is  pre- 
sented to  him  for  that  purpose,  without  requiring  any  order 
of  the  Court  of  Queen's  Bench  to  that  effect,  and  to  send 
back  the  record  in  the  case  to  the  court  below,  together 
with  a  copy  of  such  exemplification  which  has  been  regis- 
tered as  above  mentioned.    Ibid.  s.  64. 
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BOOK   FIFTH. 


INFERIOR  JURISDICTIONS. 

I 
I 
i 


CHAPTEB     FIRST. 

OOUMISSIONEBS'    COURT    FOR    THE    BUlfMARY    TRIAL  OF   SMALL 

CAUSES. 

11S8*  The  commissioners  cannot  sit  and  hold  their 
court  separately  and  at  the  same  time  in  the  same  locality. 

The  coart  may  be  held  by  one  commissioner,  and  several 
or  all  of  the  commissioners  may  likewise  sit  together. 

They  must  decide  according  to  equity  and  good  consciencei 
and  to  the  best  of  their  ability  and  judgment.  G.  8.  L.  C. 
c.  94,  ss.  4,  7,  11.     See  41  Vict.  c.  17  (Que.) 

1194.  The  commissioners  have,  for  keeping  order 
during  their  sittings,  and  for  enforcing  the  execution  of 
their  warrants,  orders  and  judgments,  the  same  powers  as 
the  other  courts  of  Lower  Canada.    Ibid.  ss.  9-44. 

1185«  They  may  be  recused  for  the  same  reasons  as 
judges  of  other  courts. 

118G«  The  recusation  must  be  in  writing.     Ibid.  s.  12. 

11 8*7*  If  all  the  commissioners  are  recused  by  either  of 
the  parties,  the  case  is  immediately  transmitted  to  the 
nearest  Commissioners'  Court,  which  decides  upon  the 
*  validity  of  the  recusation,  and  afterwards  hears  and  deter- 
mines the  merits  of  the  case,  in  the  event  only  of  the 
recusation  being  maintained. 
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Bat  if  the  recusation  is  overruled,  the  case  is  sent  back 
to  the  former  court,  which  may,  without  reference  to  the 
merits,  tax  the  costs  of  such  recusation  against  the  party 
who  made  it.    Ibid. 


Commissioners  may  be  recused  like  other  judges.  A  jndgment  ren- 
dered by  a  conmiissioner  personally  interested  in  the  snit  wiU  be 
annulled,  though  the  groond  of  recusation  was  not  urged  at  the  trial. 
Commissioners  are  bound  to  take  notes  of  the  evidence  in  writing.  Exp, 
Radiger  v.  Hawkins^  4  L.  N.  305,  8.  C.  1881. 


11S8*  The  Commissioners*  Court  exercises  an  ultimate 
jurisdiction  in  all  suits  purely  personal  or  relating  to 
moveable  property,  which  arise  from  contracts  or  quasi- 
contracts,  and  wherein  the  sum  or  value  demanded  does 
not  exceed  twenty-five  dollars,  and  the  defendant  resides : 

1.  In  the  locality  of  the  court ; 

2.  In  another  locality,  but  in  the  same  district  and 
within  a  distance  of  five  leagues,  if  the  debt  has  been  con- 
tracted in  the  locality  for  which  the  court  is  established ; 

8.  In  a  neighboring  locality  in  which  there  are  no  com- 
missioners, or  in  which  the  commissioners  cannot  sit  by 
reason  of  illness,  absence,  or  other  inability  to  act,  provided 
such  locality  is  in  the  same  district  within  a  distance  not 
exceeding  ten  leagues.  1  Boitard,  p.  98-4;  Poth.  int. 
g^n.  Nos.  110-111,  119 ;  C.  S.  L.  C.  c.  94,  ss.  9,  19-20. 

48-44  Vict.  c.  27  (Que.)  : 


1.  The  third  paragraph  of  art.  1188  of  the  Code  of  C.  P.  is  amended 
by  adding  after  the  words  "  Commissioners"  in  the  first  and  second  lines 
thereof,  the  words  '*or  other  courts  having  jurisdiction  to  take  cogniz- 
ance of  the  matter  at  issue." 

2.  This  Act  shall  apply  only  to  the  cities  and  towns  of  Montreal, 
Quebec  and  Three  Rivers ;  and  shall  take  effect  only  after  the  first  day  of 
September  next,  1880. 

1.  Proceedings  under  paragraph  3  must  show  the  jurisdiction  of  the 
court  on  their  face ; 
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A  CommiBsionera'  Court  eetabliflhed  in  a  parish,  part  of  which  has 
sinoe  been  erected  into  a  town,  has  no  jurisdiction  within  the  limits  of 
such  town,  though  it  still  forms  part  of  the  same  canonical  parish ;  the 
jurisdiction  of  such  court  is  goyemed  by  the  municipal,  and  not  the 
canonical  limits.    SiraU  et  al.  v.  Ouimond,  11  B.  L.  230,  S.  C.  1882. 

2.  Commissioners  for  the  summary  trial  of  small  causes  have  no  juris- 
diction in  an  action  where  the  claim,  amounting  to  more  than  twenty-five 
dollars,  has  been  divided  in  order  to  giye  jurisdiction  to  the  court. 
DuparoU  exp.  v.  Ldberge,  7  L.  G.  J.  85,  8.  C.  1859. 

3.  The  Commissioners'  Court  has  jurisdiction  in  an  action  for  the  recov- 
ery of  the  balance  of  a  sum  exceeding  |25,  provided  such  balance  does 
not  exceed  that  sum.    Bourheau  exp,,  13  L.  C.  B.  65,  8.  C.  1862. 

4.  The  jurisdiction  of  the  Commissioners'  Court  for  the  summary  trial 
of  small  causes  extends  to  actions  by  creditors  against  the  heirs  of  the 
deceased.    Charhonneau  exp.,  7  L.  C.  J.  122,  8.  C.  1863. 

5.  The  Commissioners'  Court  for  the  trial  of  small  causes,  has  no  juris- 
diction in  actions  for  tithes.    Roy  v.  Bergeron,  2  B.  L.  532,  C.  C.  1867. 

6.  In  an  action  brought  before  the  Commissioners'  Court  for  the  sum- 
mary trial  of  small  causes,  the  jurisdiction  must  appear  on  the  face  of  tibe 
proceedings ;  and  a  defendant  who  has  been  condemned  may  demand  that 
the  judgment  be  set  aside  on  the  ground  that  neither  the  service  nor  the 
judgment  show  the  jurisdiction  of  the  court  in  the  matter.  Maeftaiane 
Y.  BourgauU,  16  L.  C.  J.  221,  8.  C.  1872. 

7.  Commissioners  cannot  take  cognizance  of  an  action  for  damages  es 
deUctu.    Legendre  t.  Lemay,  2  Bey.  de  L6g.  837,  E.  B.  1820. 

1189*  It  has  no  jarisdiction  in  suits  for  slander,  or  for 
assault  and  battery,  or  relating  to  civil  status,  paternity,  or 
seduction,  or  lying-in  expenses ;  nor  in  suits  for  the  recovery 
of  any  fine  or  penalty  whatever.    Ibid.  s.  8. 

IIOO*  It  has  jurisdiction  in  suits  for  the  recovery  of  as- 
sessments, not  exceeding  twenty-five  dollars,  imposed  for 
the  building  of  churches,  parsonages  and  church-yards.  C. 
S.  L.  C.  c.  18,  s.  25. 

1191.  It  may,  in  matters  within  its  jurisdiction  grant: 

Attachments  for  rent ; 

Attachments  in  revendication ; 

Attachments  by  garnishment  after  judgment ; 
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Simple  attachments  or  attachments  by  garnishment 
before  judgment,  for  sums  exceeding  five  dollars,  whenever 
it  is  established  by  the  affidavit  of  the  plaintiff,  or  of  his 
agent,  that  the  defendant  in  secreting  or  is  about  to  secrete 
his  property,  or  absconds  or  is  immediately  about  to  leave 
the  Province,  with  intent  to  defraud  his  creditors.  Ibid, 
c.  94,  ss.  28-4. 

1]92«  [These  proceedings  may  be  be  executed  beyond 
the  limits  of  the  judicial  district  in  which  they  are  issued, 
provided  an  order  of  one  of  the  commissioners,  authorizing 
such  execution  within  the  district  where  it  requires  to  be 
executed,  is  endorsed  upon  the  warrant.] 

Every  warrant  of  simple  attachment  in  revendication, 
attachment  for  rent,  attachment  by  garnishment  or  seizure 
by  garnishment,  must  be  made  returnable  on  a  day  named 
within  forty  days,  and  the  return  with  a  certificate  of  the 
proceedings  must  be  made  on  the  day  so  named. 

Such  affidavit  may  be  received  either  by  one  of  the 
commissioners  or  by  the  clerk  of  the  court.    Ibid.  s.  26. 

87  Vict.  c.  11  (Que.) : 

"  1192a.  In  the  case  of  attaohment  by  gamishment  before  or  after  jadg- 
mfint,  the  gamiBhee.  within  three  days  after  the  writ  of  seizure  has  been 
served  upon  him,  may  make  his  deolaration  under  oath  before  the  clerk 
of  the  Girouit  Court  nearest  to  the  plaoe  where  the  writ  was  served  upon 
him. 

**  11926.  Suoh  olerk  is  authorized  to  administer  the  oath  required,  and 
must,  after  having  drawn  up  and  received  the  declaration  of  the  gamisheei 
forward  the  same,  without  delay,  through  the  post,  by  a  registered  and 
stamped  letter,  to  the  derk  of  the  Oommissioners'  Oourt  where  the  cause 
is  pending.  He  is  entitled  to  a  fee  of  one  dollar,  payable  by  the  garnishee, 
lor  drawing  up,  receiving  and  forwarding  the  declaration  as  required ; 
and,  on  the  payment  of  such  fee,  he  prepares  a  receipt  which  he  forwards 
with  the  declaration  of  the  garnishee. 

"  1192c.  Suoh  sum  of  one  dollar  is  taxed  by  the  commissioners  or  by 
their  olerk  as  an  integral  part  of  the  costs  of  suit,  and  the  receipt  given 
therefor  and  forwarded  to  the  clerk  of  the  Commissioners*  Court  is  equi* 


668      BUMMABY  TRIAL  OF  SMALL  GAUSESy  ABT8.  1192-1197. 

valent  to  a  jadgment  of  snoh  ooort  in  favour  of  the  gamiBhee  against  the 
plaintiff  in  the  enit,  and  may  be  ezeonted  by  seisare,  ckfter  the  flame  delay 
and  in  the  same  manner  as  any  other  jadgment  of  such  court." 


1198*  Any  minor  above  the  age  of  fourteen  years  may 
bring  a  suit  before  a  Commissioners'  Court  for  the  recovery 
of  wages  or  salary,  in  the  same  manner  as  if  he  was  of 
age.    Ibid.  s.  21. 

1194.  The  delay  upon  ordinary  summons  must  be  at 
least  three  clear  days  when  defendant  does  not  reside  more 
than  two  leagues  from  the  place  to  which  he  is  summoned, 
with  the  usual  addition  of  delay  when  the  distance  exceeds 
two  leagues,  according  to  article  76. 

But  if  the  summons  is  accompanied  with  an  atttachment, 
the  delay  must  be  at  least  fifteen  days  and  not  more  than 
forty  days.    Ibid.  ss.  22-27. 

IIOS.  The  writ  of  summons  commands  the  defendant 
to  pay  the  plaintiff  the  amount  demanded  or  to  appear 
before  the  court  to  answer  such  demand. 

It  must  also  contain  : 

The  names,  surnames,  residence  and  occupation,  both  of 
the  plaintiff  and  of  the  defendant; 

A  summary  statement  of  the  cause  of  action ; 

The  day  on  which  the  defendant  must  appear ; 

The  date  of  the  writ ; 

The  signature  of  the  Commissioner.  7  Y.  c.  19,  sched. 
No.  1. 

1196*  Ordinary  writs  of  summons  may  be  served  by  any 
bailiff  of  the  Superior  Court  or  by  any  sergeant  of  militia 
residing  in  the  locality.     C.  S.  L.  C.  c.  94,  s.  28. 

1107»  If  the  summons  is  accompanied  with  an  attach- 
ment it  can  only  be  served  by  a  bailiff.    Ibid.  §  2. 
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1198.  Either  party  may  evoke  the  case  to  the  [Circuit] 
Court  in  the  district  when  the  contestation  relates  : 

To  any  title  to  immoveable  property ; 

To  any  fee  of  office,  or  to  any  sum  of  money  due  to  the 
Crown; 

To  any  duty,  rents,  revenue,  or  annual  rent,  payment  or 
other  matter  by  which  rights  in  future  might  be  bound. 
C.  B.  L.  C.  c.  88,  s.  178 ;  c.  94,  s.  29. 

lion*  The  improbation  of  any  act  or  document  pro- 
duced before  the  court  has  the  effect  of  an  evocation  [to  the 
Circuit  Court] .    Ibid.  c.  94,  s.  80. 

1300*  In  the  case  of  the  two  preceding  articles,  the 
commissioner,  or  one  of  the  commissioners,  or  the  clerk, 
must,  within  fifteen  days,  transmit  the  record  to  the  Circuit 
Court,  together  with  a  certified  transcript  of  the  entries  in 
the  register  concerning  the  same.    Ibid.  s.  81. 

Nevertheless,  in  the  case  of  improbation,  the  record 
cannot  be  transmitted  unless  the  party  alleging  the  falsity 
gives  sufficient  security  for  the  costs  to  be  incurred  upon 
such  improbation. 

]301«  [In  default  of  such  security  being  given  within 
the. delay  fixed  by  the  court  the  party  forfeits  his  right  of 
evocation,  and  the  Commissioners'  Court  may  proceed  to 
hear  and  determine  the  case  without  regard  to  the  impro- 
iMition. 

1309.  If  the  evocation  is  allowed,  the  case  is  heard 
and  determined  by  the  court  to  which  it  is  evoked,  as  if  it 
had  originated  therein.    Ibid.  s.  82. 

1308*  No  person  can  act  as  attorney  of  either  of  the 
parties  before  a  Conunissioners'  Court  except  he  is  an  advo- 
cate or  attomey-at-law,  or  the  holder  of  a  special  power  of 
attorney,  or  unless  it  is  in  the  presence  and  with  the  con< 
sent  of  the  party. 
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Bailiffs  and  sergeants  of  militia  can  in  no  case  act  as 
attorneys.    Ibid.  s.  18,  §  1. 

I204*  Any  person,  other  than  an  advocate  or  attorney- 
at-law,  who  acts  for  one  of  the  parties  must  do  so  gratu- 
itously ;  and  if  such  person  for  so  acting  receives,  either 
directly  or  indirectly,  any  fee,  emolument  or  remuneration 
whatever,  he  is  deemed  to  have  received  the  same  under 
false  pretences  and  may  be  punished  accordingly,  and  is, 
moreover,  disqualified  for  ever  acting  as  attorney  before  a 
Commissioners'  Court.    Ibid.  §  2. 

120S*  No  clerk  of  such  court  can  act  as  attorney  of 
either  of  the  parties.    Ibid.  §  8. 

1200*  If  the  defendant  has  been  served  personally  and 
makes  default,  or  if  he  confesses  judgment,  or  if  the  parties 
agree  to  it,  the  case  may  be  heard  on  the  day  of  the  return 
and  judgment  may  be  rendered. 

In  any  other  case  the  suit  must  be  postponed  to  a  subse- 
quent day  for  trial.    Ibid.  s.  88,  §§  1-2. 

1207*  By  consent  of  the  parties  the  case  may  be  referred 
to  the  decision  of  three  arbitrators,  one  of  whom  is  named 
by  each  party  and  the  third  by  the  court. 

The  court  may  also,  in  its  discretion,  order  such  reference. 

The  arbitrators  before  acting,  must  be  sworn  before  one 
of  the  commissioners  or  before  a  justice  of  the  peace,  to 
fulfil  their  duty  faithfully  and  impartially. 

They  may  hear  the  parties  and  their  witnesses,  who 
must  be  sworn  before  a  commissioner  or  before  a  justice  of 
the  peace. 

The  decision  of  two  of  the  arbitrators  is  final,  and  must 
be  homologated  and  executed  accordingly.    Ibid.  s.  84. 

ISK08.  The  cases  are  heard,  tried  and  determined  in  a 
summary  manner,  without  any  written  pleadings  being 
necessary.    Ibid.  s.  7. 


r" 
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An  oppoeant  is  not  bound  to  proceed  to  proof  on  the  retom  day,  bnt  is 
entitled  to  have  a  snbseqnent  day  fixed  for  trial.  Exp.  Lamouretix  v. 
Luttrell,  4  L.  N.  298,  S.  G.  1881. 

1309«  Oral  testimony  is  admitted  in  all  cases,  and  one 
witness,  even  if  related,  is  sufficient. 

But  the  bailiff  or  sergeant  who  served  the  writ  of  sum- 
mons cannot  be  a  witness  for  the  party  who  employed  him, 
except  as  regards  the  service  itself.  G.  S.  L.  G.  c.  94,  s.  18, 
§  8 ;  s.  86 ;  c.  82,  ss.  14,  15,  16. 

See  art.  262,  ante. 

I210*  Upon  the  application  of  either  of  the  parties,  the 
court  may  compel  any  person  residing  within  its  jurisdic- 
tion to  attend  as  a  witness  in  any  case,  under  a  penalty  of 
not  less  than  one  dollar,  nor  more  than  four  dollars,  for 
every  default  to  attend  as  commanded.  G.  S.  L.  G.  c.  94, 
s.  85. 

VSH.  The  court,  in  rendering  judgment,  may  condemn 
the  unsuccessfal  party  to  the  costs  of  suit,  of  contestation, 
and  of  arbitration. 

But  if  the  amount  of  the  judgment  does  not  exceed  two 
dollars,  the  court  may  reduce  the  costs  to  the  same  amount 
as  that  for  which  judgment  is  rendered.    Ibid.  s.  88. 

1212.  If  the  debtor  fails  to  satisfy  the  amount  of  the 
condemnation  against  him  within  eight  days,  he  may  be 
compelled  to  do  so  by  the  seizure  and  sale  of  such  seizable 
moveables  as  he  may  have  within  the  district  in  which  the 
court  was  held. 

He  is  liable  to  the  costs  of  such  execution  to  the  amount 
of  one  dollar  and  a  half. 

If  the  sale  does  not  take  place  he  is  not  bound  to  pay 
more  than  seventy-five  cents  of  costs. 

These  costs  do  not  in  any  case  comprise  the  expense  of 
feeding  cattle,  if  any  have  been  seized. 
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The  warrant  of  execution  must  be  made  returnable  and 
be  returned  like  the  other  warrants  mentioned  in  article 
1192.    Ibid.  88.  41-2. 

1218*  No  opposition  to  the  sale  of  moveables  under 
seizTure  can  stay  proceedings,  unkss  it  is  allowed  by  a  com- 
missioner and  accompanied  with  an  order  to  that  effect. 
Ibid.  8.  48. 

1314«  Oppositions  thus  allowed  are  heard  and  deter- 
mined in  the  same  manner  as  other  cases  before  the  court. 
Ibid. 

131S*  The  clerk,  and  the  bailiffs  or  sergeants  of  militia 
cannot  demand  any  other  emoluments  than  those  mentioned 
in  form  number  56  in  the  Appendix  to  this  Code.*  Ibid. 
s.  40. 


CHAPTER    SECOND. 

OF     JUSTICES    OF     THE     PEACE     AND     OTHBB     INFEBIOB    dHL 

JUBISDIOTIONB. 

1216«  Justices  of  the  peace  have  also  jurisdiction  in 
certain  civil  matters,  such  as  the  recovery  of  school  taxes, 
of  aesessments  for  the  building  or  repairing  of  churches, 
parsonages  or  church  yards,  damages  caused  by  animals, 
and  other  matters  relating  to  agriculture,  disputes  between 
masters  and  servants  in  the  country  parts,  seamen's  wages, 
claims  of  pawners  against  pawnbrokers,  and  other  matters. 

1.  A  jnstioe  of  the  peace  has  no  jnriadiotion  under  19  Yiot.  cap.  K,  in 
oases  for  the  desertion  of  a  servant,  nnlees  there  is  a  oontraot.  Bote  exp. 
8  L.  0.  R.  496.  8.  0. 1858. 

3.  An  attaohment  after  judgment  issued  hy  a  justioe  of  the  peace  and 
all  prooeedings  thereon  are  absolutely  nuU.  DumtmlL  v.  Laforgt^  1  Q.  L.  B. 
159,  S.  0. 1874. 


*No  suofa  form  appeals  in  the  offioial  edition. 
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1217*  In  certain  cities  the  Becorder's  Ck)art  has  also 
jurisdiction  for  the  recovery  of  certain  municipal  claims, 
and  in  matters  of  dispute  between  lessors  and  lessees  and 
master  and  servant.  ^ 

1.  The  Superior  Court  has  jurisdiction  as  a  court  of  appeal  from  judg- 
ments of  the  Becorder's  Court,  relating  to  taxes  imposed  by  the  corpora- 
tion of  the  city  of  Quebec  under  its  by-laws.  Bonoell  v.  The  Mayor  tt  aX, 
of  Quebec,  14  L.  C.  B.  450,  B.  C.  1864. 

ISIS*  The  Trinity  House  also  exercises  civil  jurisdic- 
tion in  matters  connected  vrith  the  shores  of  the  Biver  St. 
Lawrence  and  of  the  rivers  flowing  into  it,  and  also  with 
regard  to  the  wages  and  indemnities  due  to  pilots. 

1219«  The  extent  of  the  jurisdiction  of  these  special 
courts  and  the  manner  of  proceeding  before  them  are  regu- 
lated by  the  statutes  which  create  them  or  relate  to  them, 
and  in  certain  respects  by  the  practice  therein  followed. 


CHAPTEE    THIRD. 

BBMBDIXS     AGAINST     THE    PBOGEEDINOS    AND     JUDGMENTS     OF 

THE  ABOVE-MSNTIONBD   OOUBTS. 

1280«  In  all  cases  where  no  appeal  is  given  from  the 
inferior  courts  above-mentioned,  the  case  may  be  evoked 
before  judgment,  or  the  judgment  may  be  revised,  by 
means  of  a  writ  of  certiorari,  unless  this  remedy  also  is 
taken  away  by  law.    1  Wharton  Law  Lex.  144. 

1.  A  notioe  of  application  for  a  writ  of  certiorari  given  within  the  six 
months  following  oonviction  is  not  sufficient  if  the  application  itself  be 
not  made  until  after  the  expiration  of  such  six  months.  Palmer  exp„  Id 
L.  C.  J.  358.  8.  C.  1872. 

48  F.  0.  0.  P. 
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9.  A  eerHorari  aHowed  before  the  expization  of  six  manthe  from  the 
dttke  of  the  o(Miviotioii  to  be  removed,  but  not  eaed  out  until  the  lix 
months  had  expired,  wms  qnaahed.  AUard  exp.  y.  ChUUu,  2  Bev.  de  Ug, 
32,  K.  B.  18i;. 

Contra :  Exp.  Fitet,  8  Q.  L.  B.  103,  8.  C.  1877. 

8.  Under  the  lioense  law  of  the  oity  of  Montreal,  the  defendant  has  no 
ri^t  to  a  eerHorari  until  he  has  made  the  deposit  required  by  law. 
Doray  exp.  t.  SexUm,  6  B.  L.  507,  8.  C.  1674. 

4.  The  writ  of  certiorari  does  not  lie  from  a  oonviction  pronoonoed  by  a 
distriot  magistrate  nnder  the  Lioense  Act,  even  where  the  defendant  has 
made  the  deposit  required  by  that  Act.  Duncan  exp,  y.  Marqwe  exp^  4 
B.  L.  228  and  16  L.  C.  J.  188,  8.  0.  1872 ;  Dai^<m  y.  Marquis,  12  B.  L. 
480,  8.  G.  1872. 

6.  A  writ  of  certiorari  will  lie  to  bring  the  record  and  proceedings  of  a 
court-martial  before  the  8uperior  Court,  and  the  fact  that  the  petitioDer 
has  a  remedy  in  trespass  is  no  bar  to  his  right  to  ask  a  reversal  of  the 
judgment  by  certiorari ;  and  a  prima  facie  case,  showing  want  or  exoess  of 
jurtsdiotion,  or  that  the  court  was  illegally  convened  and  irregulariy  con- 
stituted, will  be  sufficient  to  obtain  the  writ.  Thompmm  exp.,  2  Q.  L.  B. 
116,  8.  C.  1876. 

6.  The  8uperior  Court  at  Montreal  has  no  jurisdiction  on  a  petition  for 
eertwrari,  to  enquire  into  a  conviction  by  a  justice  of  the  peace  in  the 
district  of  Three  Bivers.    Cvmming  exp.  8  L.  C.  B.  110,  8.  C.  1852. 

8ee  UarbonM  exp.,  8  L.  N.  14,  Q.  B.  1879,  as  to  jurisdiction  of  ooort  to 
order  certiorari  to  bring  up  depositions  before  a  magistrate  in  order  to 
examine  into  their  sufficiency. 

7.  The  Crown  may  waive  the  objection  arising  from  failure  to  proceed 
within  the  six  months.    Lavioilette  exp.  v.  Trudel,  8  L.  N.  159,  8.  C.  1880. 

8.  The  prosecutor  cannot  upon  a  petition  for  a  writ  of  certiorari  be 
condemned  to  pay  costs,  unless  he  has  been  made  a  party  to  the  proceed- 
ings. McLaughlin  exp.  v.  LaUmde  et  al;  McMatter  et  aL  v.  Souehereau,  3 
I/.  N.  867,  8.  C.  1880. 

9.  The  8uperior  Court  will  not  interfere  by  writ  of  prohibition  to 
prevent  the  Beoorder  of  Montreal  from  hearing  and  deciding  upon  a  com- 
plaint against  petitioner  in  a  matter  within  his  jurisdiction. 

In  a  proceeding  against  petitioner  before  the  Beoorder  under  the  Quebec 
License  Law,  the  revocation  of  petitioner's  lioense  as  hotel-keeper  was 
asked  for.  Held,  that  even  if  the  license  law  did  not  sustain  the  demand 
for  the  revocation  of  a  license,  the  Beoorder  neverthdess  had  jurisdiction 
to  try  the  case,  and  the  defendant's  remedy  was  by  certiorari.  Bxparte 
Hogan,  6  L.  N.  817,  8.  C.  1888. 
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10.  Held,  that  a  eerticrari  would  not  lie  from  a  jndgmant  of  a  CJommiM- 
Mnera'  Court,  by  reaion  of  eight  days  being  granted  the  defendant  to  plead 
when  there  was  no  personal  service,  as  this  did  not  involve  an  excess  of 
jnrisdiction.    Goodman  exp.,  6  L.  G.  B.  476,  8.  G.  1850. 

11.  But  a  eetfiorari  would  lie  from  a  judgment  of  the  Commissioners' 
Court  on  the  ground  that  the  action  was  at  the  suit  of  a  party  styling 
himself  president  of  a  committee  to  collect  the  salary  of  the  "  Bev.  T. 
D.,*'  or  to  recover  a  tax  for  the  support  of  a  missionary.  Saltry  exp,,  6 
L.  C.  B.  476,  8.  G.  1855. 

12.  A  eertiorari  will  be  granted  in  proceedings  concerning  the  illegal 
occupation  of  Indian  lands,  provided  there  be  ground  for  the  belief  that 
the  conviotdon  was  had  without  proof ;  but  full  faith  and  credit  will  be 
giyen  to  the  magistrate's  or  oflfioer's  return  to  a  writ  of  eertiorari;  and,  if 
it  show  that  a  oonviotidn  was  had  upon  the  confession  of  the  defend- 
ant, the  latter  will  not  be  permitted  to  go  outside  the  return,  and  show  by 
affidavits  of  parties  present,  that  he  made  no  confession,  that  the  return 
is  false,  and  that  the  conviction  was  really  had  without  proof  or  confes- 
sion.   Morrieon  v.  DeLorimer,  18  L.  G.  J.  295,  8.  G.  1869. 

18.  A  eertiorari  will  not  lie  from  a  decision  of  a  commissioner  appointed 
for  the  erection  of  parishes,  the  powers  granted  to,  and  exercised  by,  them 
not  being  of  a  judicial  character.  Leeourt  exp.^  8  L.  G.  B.  128,  8.  G.  1858 ; 
The  Fabrique  of  Montreal  exp.,  4  B.  L.  271,  8.  G.  1872. 

14.  Orders  or  judgments  which  are  not  of  a  final  character  do  not  give 
rise  to  certiorari.  The  Fabrique  of  Montreal  et  ali  exp»,  4  B.  L.  271,  8.  G. 
1872. 

15.  Where  the  defendant  was  convicted,  by  deftbult,  of  selling  liquor 
without  license,  and  the  delay  between  the  issue  and  return  of  tiie  writ 
was  proved  to  have  been  insufficient,  a  writ  of  certiorari  would  be  granted, 
notwithstanding  that  it  was  especially  taken  away  by  the  statute  under 
which  the  conviction  was  had.    Church  exp.,  14  L.  G.  B.  818,  8.  C.  1868. 

16.  Where  it  is  not  plain  that  the  inferior  tribunal  had  jurisdiction,  the 
Superior  Court  or  judge  will  grant  a  certiorari,  notwithstanding  that  the 
right  to  it,  as  respects  such  inferior  tribunal,  has  been  expressly  taken 
away  by  statute.    Mathewe  exp.,  1  Q.  L.  B.  858,  8.  G.  1875. 

17.  Although  the  right  of  certiorari  has  been  taken  away  under  the 
Agricultural  Act,  still  there  are  cases  in  which  the  courts  will  allow  it. 
Tremblay  et  al.  v.  B/langer,  15  L.  C.  J.  251,  8.  G.  1871. 

18.  Where  a  judgment  was  pronounced  in  open  court,  and  afterwards 
changed  in  sooh  a  manner  as  to  increase  the  amount  which  del eaidavt 
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had  been  oondemned  to'  pay,  the  party  aggrieved  may  demand  that  the 
jadgment  be  set  aside  by  means  of  a  writ  of  certiorari,  Maefarhme  ▼. 
BourgauU,  16  L.  C.  J.  221,  B.  C.  1872. 

19.  Where  a  defendant  in  a  case  before  two  justices  of  the  peaoe  hid 
been  oonvicted,  and,  having  caused  a  writ  of  certiorari  to  issue  out  of  the 
Superior  Court,  allowed  six  months  to  elapse  without  proceeding  with  his 
rule  thereunder — Heldt  on  motion  of  complainant,  that  his  rights  under 
such  rule  would  be  declared  to  have  lapsed,  and  the  proceedings  be 
remitted  to  the  court  below.  Boyer  exp,,  2  L.  C.  J.  188,  8.  C. ;  Chagrum 
V.  Lareau  et  aZ.,  2  L.  C.  J.  189,  8.  G. ;  PreforUaine  exp.,  2  L.  C.  J.  202,  B. 
C.  1868.    See  Appendix. 

1381*  The  remedy  lies,  nevertheless,  ouly  in  the  follow- 
ing cases : 

1.  When  there  is  want  or  excess  of  jurisdiction ; 

2.  When  the  regulations  upon  which  a  complaint  is 
brought  or  the  judgment  rendered  are  null  or  of  no  effect ; 

8.  When  the  proceedings  contain  gross  irregularities  and 
there  is  reason  to  believe  that  justice  has  not  been  or  will 
not  be  done.    lUd. 

1.  Certiorari  will  lie  for  excess  of  jurisdiction  and  illegality  in  the 
proceedings  of  commissioners  appointed  by  the  governor  in  the  province 
under  81  George  III.  cap.  6,  for  the  building  and  repairing  of  churches. 
Rex  V.  Qingrae  et  al.,  8.  R.  660,  K.  B.  1888. 


2.  Where  the  police  magistrate  imposed  a  fine  of  $100  for  an  assault, 
and  the  defendant  brought  certiorari — fields  that  the  magistrate  had  not 
exceeded  his  jurisdiction,    itoy  ei^.,  6  B.  L.  452,  S.  0. 1874. 

8.  When  a  judgment  of  the  Commissioners*  Court  is  bad  in  form,  the 
Superior  Court  wiU  not  grant  a  writ  of  certiorari  unless  it  appear  that 
there  has  been  an  excess  of  jurisdiction.  OibeauU  exp.,  8  L.  C.  B.  Ill, 
8.  C. ;  QaiUhier  et  aL  exp.,  8  L.  C.  B.  498,  8.  C.  1858. 

4.  Certiorari  can  only  be  had  for  want  or  excess  of  jurisdiction,  and 
irregularity  and  illegality  in  the  proof  and  proceedings  in  a  cause  before 
the  commissioners,  and  the  fact  that  they  refused  to  admit  proof  offored 
by  the  opposants,  and  admitted  illegal  proof  on  the  other  side,  do  not 
constitute  a  want  of  jurisdiction,  and  a  writ  of  certiorari  based  on  such 
grounds  must  be  dismissed.  Boucher  exp.  et  oZ.  v.  Deuavlee  et  a/.  Long- 
elier  et  al.,  6  L.  C.  J.  888,  8.  C.  1862. 


5.  Where  the  petitioner  asked  for  a  writ  of  certioTari  against  a  oonviotton 
of  a  justice  of  the  peaoe  for  selling  liquor  without  license,  on  the  ground 
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that  the  reTenne  inspector  proeeenting  had  not  alleged  that  he,  the 
petitioner,  was  not  a  distiller  or  wine  merchant ;  and  heoanse  there  were 
no  other  negative  averments  than  that  the  defendant  was  not  licensed  as 
reqnired  hy  la^ ;  and  because  the  conviction  did  not  mention  the  precise 
day  on  which  the  alleged  ofFence  was  committed;  and  because  the 
judgment  ordered  that  the  defendant  be  imprisoned  in  default  of  suf&cient 
moveables  to  meet  the  ilne  and  costs;  and  because  the  judgment  had 
ordered  an  imprisonment  of  two  months,  counting  from  the  day  of 
incarceration — ^the  judgment  of  the  court  below,  rejecting  the  petition, 
was  oonflrmed  with  costs.  Beauparlant  v.  OervaU  et  a/.,  1  B.  L.  467,  8. 
C.  B. 

6.  In  the  Court  of  Quarter  Sessions  the  defendant  makes  affidavit  of 
his  intention  to  remove  the  indictment  into  the  King's  Bench,  because 
it  involved  important  questions  of  law,  and  because  certain  of  the  judged 
were  personally  interested  in  the  prosecution.  Thereupon  he  is  ordered 
to  show  cause  why  an  attachment  for  contempt  against  him  should  not 
issue.  This  he  declines  to  do,  and  rests  his  case  upon  the  prudence  and  dis- 
cretion of  the  court.  He  is  then  declared  guilty  of  two  contempts,  api»e- 
hended  and  imprisoned — Held,  that  a  certiorari  will  not  Ue  to  remove  his 
conviction.    VaUieree  de  St,  lUcU  exp.,  S.  B.  598,  K.  B.  1884. 

7.  On  a  writ  of  certiorari  to  quash  a  conviction  of  a  justice  of  the  peace 
CD  a  charge  of  having  disturbed  the  public  peace  by  insulting  a  person, 
and  by  committing  an  assault  upon  him,  and  by  crying  out  and  threaten- 
ing to  beat  him,  the  court  granted  the  motion  on  the  ground  that  the 
conviction  did  nof  appear  to  be  warranted  by  any  law  or  statute.  lUnUeau 
ecp..  17  L.  C.  J.  172,  S.  G.  1872. 

8.  Where  an  order  had  been  granted  under  82  &  88  Vict.  cap.  9,  sec.  11, 
changing  the  place  of  trial  from  Quebec  to  Montreal,  and  directing  that 
all  the  proceedings  had  before  a  coroner  should  be  transmitted  to  the 
Queen's  Bench  at  Montreal,  and  such  order  for  transmission  of  inquest 
had  been  obeyed — Held,  that  a  writ  of  certiorari  to  produce  the  return  of 
the  proceedings,  in  order  that  the  inquest  may  be  quashed  for  illegality, 
is  unnecessary,  and  a  petition  presented  in  chambers,  praying  for  the 
issue  of  such  writ,  would  not  be  granted.  Regina  v.  Brydgea,  18  L.  G.  J. 
94,  Q.  B.  1874. 

1333«  The  writ  of  certiorari  can  only  be  granted  upon 
motion,  supported  by  an  ajfidavit  of  the  facts  and  circum- 
stances of  the  case. 

132II*  A  previous  notice  of  the  time  and  place  at  which 
the  motion  will  be  presented  must  be  served  upon  the  func- 
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tionary  seized  of  ihe  eaae,  or  who  rendered  the  jodgmeni, 
and  a  return  of  such  service  is  made  as  in  any  other  case. 
C.  S.  L.  C.  c.  89,  s.  2,  §  2. 

1.  The  return  of  a  notioe  of  motion  for  a  writ  of  certiorari  made  by  a 
liailiff  under  hie  oath  of  office  is  not  sufficient,  but  such  a  return  must  be 
proved  by  oath.    Adanu  exp.,  10  L.  G.  J.  176,  8.  G.  1865. 


S.  A  bailiff's  rstum  of  the  notioe  of  motion  for  a  writ  of  oertionsri  is 
sufficient,  and  such  return  need  not  be  proven  on  oath.  Boy  exp.,  7  L.  G. 
J.  109, 8.  G.  1868. 

1324«  The  service  of  such  notice  has  the  effect  of  sus- 
pending all  prooeedings  in  the  court  below. 

1.  An  applicant  for  eertiorarif  who,  after  the  granting  of  his  petition 
allows  a  considerable  time  %o  elapse  without  taking  out  the  writ,  may  be 
declared  on  motion  to  have  f<Hrfeited  his  right  thereto.  Hough  ea^p.,  5  Q. 
L.  B.  814,  8.  G.  1879. 

8.  Where  the  notioe  was  served  upon  L.  Gagnon  v.  J,  Durette,  two 
commissioners,  while  the  decision  oomplained  of  was  rendered  by  Oagnon 
and  Hudon  and  no  notice  was  given  the  latter,  the  certiorari  was  quashed. 
Ssp.  BelUU,  4  L.  N.  891,  8.  G.  1881. 

8.  Under  the  code  six  days  notice  of  the  application  for  a  writ  of 
eerHorari  is  not  necessary,  the  ordinary  delay  of  one  dear  day  being 
sufficient.  A  motion  to  quash  the  certiorari  need  not  contain  any  reaeosui. 
A  motion  is  not  even  necessary — the  inscription  being  sufficient.  Qatet 
exp.  V.  Stewart,  28  L.  G.  J.  63,  9  B.  L.  638,  8.  G.  1878. 

4.  No  motion  to  quash  is  necessary  in  cases  of  certiorari,  Thomptem 
«xp.,  6  Q.  L.  B.  300,  8.  G.  1876. 

5.  The  conviction  of  an  inferior  tribunal  vnH  be  quashed  on  certiorari, 
even  after  such  conviction  has  been  enforced  and  executed.    Ibid, 

1225*  The  motion  must  be  presented  to  the  Superior 
Court  or  the  Circuit  Court  [or  to  a  judge.]  The  opposite 
party  is  entitled  to  appear  and  make  any  oral  objections  of 
a  nature  to  prevent  the  granting  of  the  writ  of  certiorari. 

1326.  Writs  of  certiorari  are  in  the  name  of  the  sove- 
reign ;  they  are  sealed  with  the  seal  of  the  court,  are  clothed 
with  the  other  formalities  required  for  other  writs,  and 
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eommaiid  the  functionary  to  whom  they  are  addressed  to 
certify  and  transmit,  within  a  fixed  delay,  all  the  papers 
connected  with  the  case,  by  whatever  names  the  parties 
may  be  therein  designated.    2  Tidd's  Pr.  147. 

1.  On  the  hearing  of  a  writ  of  certiorari  iBsaed  under  12  Yiot.  cap.  41 — 
Held,  that  it  shonld  be  addressed  to  the  jnstioe  of  the  peace  making  the 
eonviotion  and  not  to  the  bailiff  eiOfeoting  the  service  of  snoh  writ,  and  if 
addressed  to  the  bailiff,  wonld  be  set  aside.  Regina  v.  Barbeau  db  BfurbeiOMy 
1  L.  C.  B.  320,  8.  C.  1851. 

1327«  Mention  must  be  made  on  the  back  of  the  writ 
that  it  has  issued  by  order  of  the  court. 

1S38«  The  writ  is  served  upon  and  left  with  the  func- 
tionary to  whom  it  is  addressed,  and  if  it  is  addressed  to  a 
court  composed  of  several  functionaries,  it  is  left  with  one 
of  them,  and  such  service  suspends  all  proceedings  before 
them  imder  pain  of  being  liable  for  contempt  of  court. 

The  return  of  such  service  is  made  upon  a  certified  copy 
of  the  writ.    2  Comyn's  Dig.  840. 

1.  The  original  writ  of  etrtiofrairi,  and  not  a  copy,  must  be  served  npon 
the  oonricting  jnstioe ;  and  it  is  not  necessary  to  serve  a  oc^y  of  snoh 
writ  upon  complainant.    FiUau  esp,,  4  L.  G.  B.  129,  8.  C.  1S54. 

2.  Held,  on  motion,  that  a  writ  of  eertiorari  wonld  be  qnashed — ^a  copy 
of  the  writ  having  been  served  on  the  magistrate  and  his  retnm  made 
thereon.    Lahaye  esp,,  6  L.  C.  B.  486,  S.  G.  1866. 

8.  The  writ  of  eertiorari  should  be  addressed  to  the  jndge  and  not  to  the 
prothonotary  of  the  court,  and  a  writ  issued  contrary  to  that  rule  wiU  be 
quashed.  Grant  v.  Lockhead,  16  L.  G.  B.  808,  &  10  L.  G.  J.  183,  Q.  B* 
1866. 

4.  A  writ  of  eertiorari  addressed  to  the  superintendent  of  police,  when 
it  ought  to  have  been  addressed  to  the  judge  of  quarter  sessions,  would  be 
set  aside,  and  another  rule  would  not  be  granted  upon  motion  to  rectify 
the  error  in  the  first.     Piton  v.  Lemoine,  16  L.  G.  B.  816,  8.  G.  1866. 

1289«  The  persons  to  whom  the  writ  is  addressed  are 
bound  to  comply  with  it,  by  annexing  to  it  all  the  papers 
demanded  and  certifying  their  return  on  the  back  of  the 
writ. 


I 
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1.  On  ft  writ  of  eeniorari,  full  ored«iioe  will  be  givoii  to  the  officer's  or 
ma^Btrate's  return  of  Uie  prooeedingi,  and  the  defendant  will  not  be 
permitted  to  go  ontaide  of  the  reoord,  and  show  by  penona  preaant  that 
the  oonviotion  was  had  without  proof  or  oonfession  whatever.  Morriiom 
▼.  Delormier,  18  L.  O.  J.  296,  8.  0. 1869. 

3.  On  a  certiorari  a  return  of  affidavit  and  warrant  only  la  inanfficieat. 
Res  V.  Deegagn/,  2  Bev.  de  L6g.  82,  K.  B.  1819. 

8.  A  magistrate  has  no  right  to  refuse  to  make  a  return  to  a  writ  of 
certiorari  beoause  the  fees  due  in  such  case  have  not  been  paid  to  the  deik 
of  the  peace,  but  a  rule  fUei  for  contempt  will  not  issue  de  piano,  without 
notice  to  the  magistrate.    Daviee  exp.,  8  L.  G.  B.  60,  8.  G.  1858. 

4.  GommissionerB  to  whom  a  writ  of  certiorari  has  been  addressed,  and 
who  have  failed  to  make  a  proper  return  within  the  proper  time,  will  be 
mulcted  in  costs.    Leroux  exp,,  10  L.  G.  J.  198,  8.  G.  1866. 

IStSO.  If  they  fail  to  comply  with  the  writ  they  are 
liable  to  coercive  imprisonment,  in  the  ordinary  manner. 

IStSl*  If  the  opposite  party  has  not  already  appeared 
and  filed  an  appearance  in  the  ordinary  form,  he  may  do 
so  immediately  after  the  writ  is  regularly  returned ;  and 
thereupon  the  case  may  be  inscribed  on  the  roll  by  either 
party,  to  be  heard  in  the  ordinary  manner.  0.  S.  L.  G*  c. 
89,  8.  8. 

1.  On  an  inscription  for  hearing  on  the  merits  of  a  certiorari,  a  motion 
to  quash  the  conviction  is  necessary.  Whitehead  exp,  v.  Brtmet,  14  L.  G. 
J.  267,  8.  G.  1870. 

2.  The  merits  of  a  certiorari  may  be  heard  on  a  rule  to  quash,  without 
an  inscription  for  hearing.  Marry  exp,  v.  Sexton,  14  L.  G.  J.  101,  8.  G. 
1869.    Bee  Appendix. 

8.  The  hearing  on  the  merits  of  a  writ  of  certiorari  must  be  had  in  one 
of  the  two  divisions  of  the  court  appointed  for  such  hearing  in  ordinary 
Whitehead  exp.,  15  L.  G.  J.  48,  8.  G.  1870. 


4.  A  defendant  under  a  writ  of  certiorari  cannot  compel  the  plaintiff  or 
petitioner  to  proceed  under  his  writ  by  a  mere  motion  to  that  effect,  the 
proper  course  being  by  means  of  a  procedendo,  Regina  v.  Carrier,  2  L.  G. 
B.  802,  8.  G.  1862. 
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5.  On  a  writ  of  eertioruri  to  qiiMh  a  oonriotioii  of  a  jnstioe  of  the  peace, 
eondemziiiig  the  oity  inspector  for  pnlling  down  a  f enoe  erected  by  priTate 
indiTidnals,  the  ooort  has  not  the  power  to  inqmre  into  the  matters  of 
fiMst  contained  in  the  evidence,  or  as  to  the  amount  of  malice  which 
entered  into  the  act  with  which  the  aoonsed  is  charged.  Lanier  v.  Lanfret 
A  Menard,  6  B.  L.  850,  S.  0. 1874. 

6.  And  on  a  simple  inscription  on  a  writ  of  certiorari,  without  a  rule  to 
quash  having  been  previously  taken,  the  court  has  not  the  power  to  quash 
a  conviction.    Urid, 

The  parties  cannot  be  heard  until  the  case  has  been  inscribed  on  the 
rolL    Exp.  Bombardier  v.  Joly,  12  B.  L.  97,  8.  G.  1883. 

1383*  AU  interlocutory  or  final  judgments  upon  writs  of 

certiorari  are  drawn  up  and  served  in  the  same  manner  as 
in  ordinary  suits.    Ibid.  s.  2. 

]288«  The  court  in  rendering  judgment  upon  the  writ, 
may  award  costs  in  its  discretion.    Ibid.  s.  4. 

1.  Where  a  conviction  was  set  aside  on  certiorari — Held,  that  the  costa 
were  at  the  discretion  of  the  court.  Leonard  exp,,  1  L.  G.  J.  265,  8.  G. 
1867. 

2.  And  a  motion  for  a  writ  of  certiorari  against  a  conviction  of  a  justice 
of  the  peace  would  be  rejected  with  costs,  notwithstanding  that  the  magis. 
trates  alone  appeared  by  an  advocate.  Beauparlant  v.  Oervaie  et  al.,  1 
B.  L.  467,  8.  C.  B.  1866. 

8.  On  a  motion  to  compel  a  magistrate  to  return  the  original  papers  in 
a  case  under  certiorari,  the  motion  will  be  granted,  but  without  costs 
against  the  magistrate.    Demen  exp,,  7  L.  G.  B.  428,  8.  G.  1867. 

Overruling  Terrien  exp,,  7  L.  G.  B.  429. 

1884*  No  appeal  lies  from  the  judgment  on  the  appli- 
cation for  the  writ,  or  from  the  judgment  upon  the  writ 
itself;  nor  are  such  judgments  subject  to  review.  Ibid. 
s.  6 ;  0.  88,  s.  17. 

1.  There  is  a  right  of  revision  of  judgments  rendered  on  the  demand  or 
motion  for  a  writ  of  certiorari,  and  on  that  revision,  the  judgment  refusing 
the  writ,  being  held  good,  will  be  conflxmed  with  costs.  BearuparlarU  exp, 
10  L.  G.  J.  102,  8.  G.  1866. 
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2.  Bat  AeU,  later,  ilMt  ttMM  k  no  ri^  of  rmnon  of  ft  j«d^^  m- 
derad  on  an  appliofttiaa  for  a  writ  of  eerUormi,  Sjfetwum  €sp^  10  Ii.  C.  J. 
81,  and  1  L.  O.  L.  J.  116, 8.  C.  R.  1806. 

13SS«  The  procednre  regulated  by  this  chapter  applies 
also  to  all  other  cases  in  which  the  writ  of  certiorari  wiH 
lie,  and  against  any  other  court  not  mentioned  in  this 
book ;  but  it  does  not  apply  with  respect  to  the  court  of 
Vice-Admiralty,  over  which  the  Superior  CSourt,  as  well  m 
the  Circuit  Court,  has  no  control. 


THIRD  PART. 

NON-CONTENTIOUS  FB0CKEDING8. 


89  Vict.  c.  88  (Que.) : 

34.  Notaries  may  prepare  the  non-oontentioiis  proceedings 
the  third  part  of  the  Code  of  Civil  Procedure,  and  sabmit  the  same  to 
the  judge  or  to  the  prothonotary ;  and  may  especially  sign,  in  the  name 
of  the  applicants,  without  any  special  power,  reqaests  or  petitions  for 
the  smnmoning  of  a  family  council,  in  relation  to  tutorships,  curator- 
ships,  sale  or  alienation  of  the  property  of  minors,  interdicted  persons, 
partition  in  Ucitation,  homologation  en  juatiee^  the  aflSsdng  and  the 
removal  of  seals,  as  also  all  other  petitions,  or  proceedings  in  which  the 
action  of  the  judicial  authority,  or  of  any  other  public  authority  whatever, 
is  to  be  asked  for. 


TITLE    FIRST. 

OF  REGISTERS  AND  THEIR  AUTHENTICATION. 


CHAPTER   FIRST. 

OF  BEQI8TERS    OF    CIVIL   STATUS. 

12S6*  All  registers  intended  to  record  births,  marriages 
and  deaths,  or  religious  profession,  must,  before  being  used, 
be  numbered  upon  the  first  and  every  subsequent  leaf,  with 
the  number  of  such  leaf  written  in  words,  at  full  length, 
and  be  sealed  with  the  seal  of  the  Superior  Court,  by  affix- 
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ing  the  same  upon  the  two  extremities  of  a  ribbon,  or  other 
snch  fastening,  passing  throogh  all  the  leaves  of  such  regis- 
ters and  secured  inside  of  the  cover  thereof ;  and  upon  the 
first  leaf  must  be  written  an  attestation  under  the  signature 
of  a  judge  or  the  prothonotary  of  the  Superior  Court  of  the 
district,  or  of  the  clerk  of  the  Circuit  Court  of  the  county 
which  comprises  the  Boman  Catholic  parish,  Protestant 
Church  or  religious  congregation  or  society  authorized  to 
keep  such  registers  and  for  which  they  are  to  serve,  and  to 
which  they  belong,  specifying  the  number  of  leaves  con- 
tained in  the  register,  the  purpose  for  which  it  is  intended, 
and  the  date  of  such  attestation. 

Such  certificate  cannot,  however,  be  given  until  the  for- 
malities prescribed  by  special  acts  with  regard  to  certain 
religious  congregations  have  been  fulfilled.  C.  S.  L.  C.  c. 
20,  s.  2 ;  25  V.  c.  16,  s.  1,  C.  C.  Actes  de  I'Etat  Civil,  Art.  8. 

82  Vict.  c.  26  (Que.) : 

An  Aot  respecting  the  Aathentiofttion  and  Costody  of  Begifltan  of 
Civil  Status. 

Her  Majesty,  by  and  with  the  advice  and  oonsent  of  the  Legislature  of 
Qnebec,  enacts  as  follows : 

1.  Article  1286  of  the  Code  of  Civil  Procedure  is  hereby  amended  by 
inserting  after  the  words,  "  the  seal  of  the  Superior  Court,* '  the  words, 
"  or  the  seal  of  the  Circuit  Court." 

2.  Article  45  of  the  Civil  Code  is  amended  by  striking  out  the  words. 
**  or  to  the  clerk  of  the  Circuit  Court,  instead  of  the  prothonotary,  in  the 
case  specified  in  the  Statute  35  Vict.  cap.  16,"  in  the  said  article,  and 
substituting  therefor  the  words,  **  or  to  a  clerk  of  the  Circuit  Court  in  the 

coimty." 
I 

8.  Article  47  of  the  Civil  Code  is  amended  so  as  to  read  as  follows : 
**  Within  the  first  six  weeks  of  each  year,  the  person  who  kept  the  said 
registers,  or  who  has  charge  thereof,  deposits  in  the  prothonotary's  offioe 
of  the  Superior  Court  of  his  district,  one  of  the  said  duplicates,  the 
delivery  of  which  is  acknowledged  by  a  receipt  which  the  said  prothono- 
tary is  bound  to  give,  free  of  charge." 

4.  Article  48  of  the  Civil  Code  is  amended,  by  striking  out  the  words 
"  or  clerk,"  in  the  said  article. 
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6.  Within  three  months  after  the  passing  of  this  Act,  all  olerks  of  the 
Ciromt  Goort  in  any  county  shall  deliver  to  the  prothonotary  of  the 
Superior  Coort  of  the  district  in  wliich  sach  oonnty  is  situate,  al) 
registers  of  civil  status  then  in  their  possession. 

6.  Together  with  the  copy  of  the  portions  of  the  Civil  Ck)de  required, 
by  article  1237  of  the  Code  of  Civil  Procednre,  to  he  attached  to  the 
dnplicate  register  mentioned  in  the  said  article ;  a  copy  of  this  Act  shall 
be  attached. 


7.  All  registers  which,  since  the  coming  into  force  of  the  Code  of  Civil 
Procedure,  have  been  authenticated  by  any  clerk  of  the  Circuit  Court 
and  sealed  with  the  seal  of  the  said  court,  shall  be  held  to  have  been 
and  to  be,  as  legally  authenticated  as  if  article  1286  of  the  said  Code  of 
Civil  Procedure  had  originally  been  enacted  as  amended  by  section  one  of 
this  Act. 

1387*  The  duplicate  register  which  is  to  remain  in  the 
hands  of  the  priest,  minister,  or  person  doing  the  parochial 
or  clerical  duty  of  each  Boman  Catholic  parish  church, 
Protestant,  or  religious  congregation,  must  be  bound  in  a 
substantial  and  durable  manner. 

[A  copy  of  the  title  Of  Acts  of  OivU  Status^  in  the  Civil 
Code,  and  of  the  first,  second  and  third  chapters  of  the  title 
Of  Marriage  in  the  same  code,  must  be  attached  to  such 
duplicate.]     C.  S.  L.  C.  c.  20,  s.  1,  §  8. 

Vide  82  V.  c.  26,  ss.  6,  7,  under  preceding  article. 

ISHM*  CurA,  churchwardens  of  fabriquea,  and  other  such 
administrators,  in  places  where  baptisms,  marriages  and 
deaths  have  taken  place,  and  also  the  superior  of  communi- 
ties, in  which  vows  of  religious  profession  have  been  made, 
are  respectively  bound  to  fulfil  the  requirements  of  the  law 
with  regard  to  the  registers  of  acts  of  civil  status,  and  may 
be  compelled  to  do  so  by  such  means  and  under  such  pains, 
penalties  or  damages  as  the  law  allows. 

]St89*  Any  person  who  desires  to  have  any  register 
rectified  must  present  to  the  court  a  petition  for  that  pur- 
pose, stating  the  error  or  omission  of  which  he  complains, 
and  praying  that  the  register  may  be  rectified  accordingly. 
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The  petition  mast  be  Berred  npon  the  depositary  of  saeh 
register.    0.  P.  C.  865. 

A  judgment  of  interdiction  which  has  heen  pronoonoed  by  the  pzotho- 
DOtary,  ia  sabjeot  to  reviaioii  by  the  court  only,  and  not  by  a  judge  in 
ohambem.    Clement  e»  qua!  v.  Franeii,  5  L.  N.  801,  Q.  B.  1881. 

1340*  The  court  may  also  order  any  person  to  be  ealled 
in,  whom  it  deems  interested  in  the  application.  G.  P.  C. 
856. 

Sach  person  is  thereupon  summoned  in  the  ordinary 
manner. 

1241.  Any  judgment  ordering  a  rectification  must 
contain  an  order  for  the  inscription  of  such  judgment  upon 
the  two  registers,  and  no  eopy  of  the  act  rectified  can  there- 
after be  delivered  without  the  corrections  thus  ordered  to  be 
made.    C.  P.  C.  857. 


CHAPTER  SECOND. 

BSGISTBBS  OF  BBGI8TBT  OFFIOBS. 

1343.  Every  register  of  which  the  law  requires  the 
authentication,  must,  before  any  entry  be  made  therein,  be 
authenticated  by  an  attestation,  written  on  the  first  page 
and  signed  by  the  prothonotary  of  the  Superior  Court  of 
the  district  in  which  the  register  is  to  be  used ;  and  such 
attestation  must  mention  the  purpose  for  which  such 
register  is  intended,  the  number  of  leaves  contained  therein, 
and  the  date  of  the  attestation.  Each  leaf  must  be  num- 
bered in  words,  written  at  full  length,  and  the  prothonotary 
must  write  thereon  the  initial  letters  of  his  name.  C.  S. 
L.  C.  c.  87,  s.  69. 
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CHAPTER  THIRD. 

BBOIBTSB8  OF  SHEfilFFS  AKD  OOROMSBS. 

1848*  The  sheriff  and  the  coroner  of  each  district  mast 
keep  a  dnplioate  register  for  transcribing  and  registering 
therein  all  deeds  or  acts  of  sale  made  by  them  of  real 
property  in  their  official  capacity,  and  when  snch  register 
is  fiUed  one  of  the  duplicates  thereof  mast  be  deposited  by 
such  sheriff  or  coroner  in  the  office  of  the  prothonotary  of 
the  Superior  Court  for  the  District.    Ibid.  c.  92,  s.  11. 

1244.  Such  registers  must  be  authenticated  in  the  same 
manner  as  those  of  the  registry  offices  mentioned  in  article 
1242.    Ibid.  §  2. 


TILTH  SECOND. 

OF  INSPECTION  OF  DOCUMENTS. 

184S»  Notaries  are  bound,  upon  payment  of  their  lawful 
fees  and  dues,  and  without  any  judge's  order,  to  give  com- 
munication or  copies  of  or  extracts  from  any  act  or  docu- 
ment forming  part  of  their  official  records,  to  the  parties 
or  to  their  heirs  or  legal  representatives.  1  Gouchot,  84 ; 
8  Brillon,  606 ;  Ord.  1686,  art.  12 ;  1  Pig.  64 ;  C.  P.  C. 
889 ;  sed.  vide  Bioche  t.  4,  p.  898,  No.  66. 

1849*  They  are  not  bound  to  give  such  communication, 
copies  or  extracts  to  other  parties  without  an  order  from  a 
judge  [unless  it  is  of  such  nature  that  it  should  be  regis- 
tered] •    Ck>u.  loc.  cit.,  1  Pig.  49. 
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1347*  If  the  notary  refases  to  give  such  communica- 
tion, copies  or  extracts,  as  required,  the  person  demanding 
the  same  may,  by  petition  duly  serred  upon  such  notary, 
apply  to  a  judge  for  an  order  for  inspection,  i^ehich  is 
granted  upon  proof  of  bis  right  or  his  interest.  1  Pig.  49, 
64;  1  Lacombe,  129;  G.  P.  C.  889,  841. 

134tt«  If  communication  only  be  demanded,  the  order 
fixes  the  day  and  hour  when  communication  of  the  act 
must  be  given. 

If  a  copy  or  extract  be  demanded,  the  order  fixes  the 
time  at  which  it  must  be  furnished.    1  Pig.  51. 

1349.  The  service  of  the  order  of  the  judge  upon  the 
notary  must  give  a  sufficient  delay  for  a  compliance  with 
such  order.    Ibid. 

1350.  The  copy  or  extract  must  be  certified  to  have 
been  delivered  in  compliance  with  the  order;  and  thtf 
notary  mentions  the  fact  at  the  foot  of  the  copy  of  the 
order  that  was  left  with  him.    Ibid.  47,  52,  68 ;  C.  P.  C. 

842. 

12S1«  If  the  notary  fails  to  comply  with  the  order  of 
the  judge,  he  is  liable  for  all  consequent  damages,  and  to 
coercive  imprisonment.    Ibid,  45. 

13S3.  When  the  original  of  any  authentic  act  or  a 
public  register  has  been  lost,  destroyed  or  carried  away, 
and  any  authentic  copy  or  extract  thereof  exists,  the  holder 
of  such  copy  or  extract  may  apply  to  the  court  or  judge  for 
leave  to  deposit  the  same  with  such  public  officer  as  the 
court  or  judge  will  name,  to  be  there  used  and  considered 
as  an  original,  the  copies  of  which  will  be  deemed  authentic. 
Ibid.  54. 

13S8«  [A  similar  application  may  be  made  by  any 
party  to  a  deed,  in  order  to  oblige  any  other  party  to  the 
same,  who  is  in  possession  of  an  authentic  copy  thereof,  to 
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deposit  such  copy  for  the  same  purpose,  and  such  other 
party  is  bound  to  comply  with  the  order  of  the  court  or 
judge  in  that  behalf,  under  pain  of  all  damages.  The 
whole,  nevertheless,  at  the  cost  and  expenses  of  the  party 
requiring  such  deposit,  who  is  obliged  to  furnish  him  with 
a  copy  of  the  deed  and  to  indemnify  him  for  all  travelling 
and  other  expenses.] 

1254.  The  petition  must  be  served  upon  all  other  inter- 
ested parties  mentioned  in  the  act. 

12SS*  Upon  satisfactory  proof,  the  court  or  judge 
orders  the  document  produced  to  be  deposited  in  the  pro- 
thonotary*s  or  notary's  office  or  other  public  office  in  which 
the  original  was ;  or  if  it  is  a  notarial  act,  forming  part 
of  the  records  of  a  notary  who  is  dead  or  has  ceased  to 
practise,  then  in  the  prothonotary*s  office  in  which  the 
records  of  such  notary  are  deposited ;  and  every  regular 
copy  of  the  document  thus  deposited  avails  for  proof  in  the 
same  manner  as  if  such  document  was  the  original. 


TITLE    THIRD. 

OF  FAMILY  COUNCILS. 


13S6*  Whenever  application  is  made  to  provide  minors, 
interdicted  persons,  absentees  or  substitutes,  with  tutors  or 
tutors  ad  hoc^  or  curators,  or  to  authorize  such  tutors  or 
curators  to  do  some  particular  act,  or  for  leave  to  alienate 
immoveables  belonging  to  persons  who  have  not  the  free 
exercise  of  their  rights,  or  for  the  emancipation  of  minors, 
the  judge  or  the  court  cannot  act  without  previously  taking 
the  advice  of  a  family  council.    2  Pig.  6. 

18S7.  Family  councils  are  convened  and  composed  in 

the  manner  provided  in  the  ninth  title  of  the  first  book  of 

the  Civil  Code. 

44  F.  c.  c.  p. 
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IStSH.  Any  person  demanding  the  convocation  of  a 
family  council  must  show  that  he  has  used  due  diligence 
to  summon  the  nearest  relatives  residing  in  the  district, 
and  the  delay  for  such  notice  is  one  intermediate  day,  when 
they  reside  at  a  distance  less  than  five  leagues  from  the 
place  where  the  family  council  is  to  meet,  with  the  usual 
additional  delay  when  the  distance  exceeds  five  leagues, 
according  to  article  76.    2  Pig.  802. 

UlStt*  The  relations  and  friends  must  be  sworn  before 
giving  their  advice  upon  the  matters  submitted  to  tbem. 
C.  S.  L.  C.  c.  48,  s.  1,  §  8. 

13ttO«  The  minutes  of  the  advice  given  by  the  relations 
and  friends  must  be  signed  by  tbem,  or  must  mention  the 
reasons  which  prevent  them  from  signing. 

1861*  The  Superior  Court  and  the  Circuit  Court,  and 
any  judge  of  the  Superior  Court  at  any  place  where  sittings 
of  either  of  the  said  courts  are  held  and  either  in  or  out  of 
term,*  like  jurisdiction  in  and  may  decide  all  matters  in 
which  the  advice  of  a  family  council  is  required,  and  the 
proceedings  in  such  cases  must  remain  among  the  records 
of  the  court  in  which  the  application  was  made.  C.  S.  L. 
C.  c.  78,  ss.  8,  28. 

86  Vict.,  c.  6  (Que.) : 

82.  Ever  sinoe  the  ooming  into  foroe  of  the  Code  of  Civil  Pxocedim, 
any  jndge  of  the  Soperior  Court  has  had  and  hereafter  shall  conturae  to 
have  the  jurisdiction  and  power  mentioned  in  article  1961  of  the  said 
code,  at  any  place  where  the  Circuit  Conrt  is  held,  and  either  in  or  oat 
of  term.f 

1.  A  jndge  in  the  district  of  Montreal  has  no  jurisdiction  to  take 
cognizance  of  an  advice  of  relations  taken  in  the  district  of  IherviUe,  for 
the  election  of  a  tutor  and  sub-tutor  to  minors  whose  domicile  is  at  Mon- 
treal.   GautMer  exp„  17  L.  C.  J.  17,  8.  C.  1878. 

*  Have  (?)        t  But  see  the  French  version  of  the  statute. 
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TITLE   FOURTH. 

OF  TUTORSHIPS  AND  CUBATOBSHIPS. 

1362.  The  proceedings  to  be  taken  for  the  appointment 
of  tntors  to  minors  and  of  curators  to  interdicted  persons, 
emancipated  minors  and  absentees,  are  explained  in  the 
different  titles  of  the  CiYil  Code  which  treat  of  such  matters 
respectively.  C.  C.  liy.  1,  tit.  9,  arts.  4,  21,  74, 75 ;  tit.  10, 
arts.  4-10,  14-17  ;  tit.  11,  arts.  24,  26,  250. 

1268.  The  proceedings  to  be  taken  for  the  appointment 
of  curators  to  successions  that  are  vacant  or  accepted  under 
benefit  of  inventory,  or  to  property  judicially  abandoned  by 
insolvent  debtors,  are  regulated  under  the  respective  titles 
in  this  code  concerning  such  matters. 

1204*  The  proceedings  fbr  the  appointment  of  curators 
to  the  property  of  corporations  that  have  been  dissolved  or 
declared  illegal,  are  regulated  in  the  Civil  Code,  under  the 
title  Of  Corporations,  and  in  the  eighth  chapter  of  the  second 
book  of  the  second  part  of  this  code. 

1269*  The  proceedings  for  the  appointment  of  curators 
to  substitutions  are  the  same  as  those  for  the  appointment 
of  tutors  to  minors.    2  Pig.  218. 

1206»  Every  curator  is  bound,  before  acting  as  such,  to 
make  oath  that  he  will  well  and  truly  perform  the  duties 
devolving  upon  him.    Ibid.  s.  10. 
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TITLE   FIFTH, 

OF  THE  SALE  OF  IMMOVEABLES  BELONGING  TO  MINORS 
OB  OTHER  DISQUALIFIED  PERSONS. 

1967*  No  voluntary  alienation  of  immoveable  property, 
or  of  shares  or  stock  in  manufacturing  or  financial  associa- 
tions, belonging  to  minors  or  interdicted  persons,  can  be 
made  without  the  order  and  permission  of  the  court  or  of  a 
judge.    G.  C,  Tutorships  and  Minority,  56,  57. 

180&  In  addition  to  the  formalities  prescribed  by  the 
Civil  Code,  such  alienation  cannot  take  place  unless,  before 
taking  the  advice  of  a  family  council,  the  immoveable  has 
been  inspected  by  two  experts,  one  of  whom  was  named  by 
the  tutor  and  the  other  by  the  subrogate-tutor ;  and  such 
experts  must  not  be  related  either  to  the  parties  or  to  the 
persons  acting  for  them. 

1969*  The  nomination  of  experts  may  be  made  under 
the  sanction  of  the  judge  or  of  the  notary  before  whom  the 
application  is  made  to  have  a  family  council  convened. 
Ibid. 


Form  No.  53. 

In  connection  with  article  1269. 

On  the  day  of  in  the  year  one  thousand  eight 

hundred  and  ,  at  o'clock  in  the  noon, 

before  the  undersigned  public  notaries  for  Lower  Canada, 
residing  in  the  district  of  came  and  appeared  A, 

residing  of  the  one  part,  and  B,  residing  of 
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the  other  part,  who  have  appointed,  that  is  to  say,  the  said 
A  the  person  of  and  the  said 

B  that  of  as  experts,  for  the  purpose 

of  proceeding  to  the  inspection  of  the  real  estate  belonging 
to  described  in  the  declaration  made  by  the 

said  by  Act  before  ,  notary 

(or  one  of  the  undersigned  notaries)  ^  to  ascertain  the  value 
thereof  (and  if  the  sale  is  demanded  on  account  of  indivisi- 
bility) and  whether  or  not  it  can  advantageously  be 
divided. 


FoBM  No.  S8« 

In  connection  with  article  1269. 

On  the  day  of  in  the  year  one  thou- 

sand eight  hundred  and  at  o'clock  in 

the  noon,  before  me,  the  undersigned  notary  pub- 

lic for  Lower  Canada,  residing  in  the  district  ,  came 

and  appeared  ,  who  affirms  that,  in  conformity 

with  the  declaration  made  by  Act  before  ,  notary, 

bearing  date  the  ,  for  the  purpose  of  obtaining 

authority  to  sell,  for  the  reasons  therein  set  forth,  the  real 
estate  belonging  to  ,  therein  designated 

and  described  as  follows,  to  wit :  (here  describe  the  real 
estate)  he  did  for  the  said  purpose  cause  to  be  summoned 
before  us,  to  wit :  in  default  of 

relations,  requiring  us,  they  being  present, 

to  receive  their  advice  as  to  the  contents  of  the  Act  of 
Declaration  aforesaid,  and  the  parties  above  named  having 
appeared,  we  have  caused  to  be  read  the  said  Act  of  Declara- 
tion, the  report  of  the  experts  made  before  ,  notary, 
and  his  colleague,  and  have  taken  and  received  from  them 
the  necessary  oath,  and  such  oath  having  been  made,  they 
have  all  unanimously  declared  that  they  are  of  opinion  that 

(Should  there  be  a  division  of  opinion,  mention  the  same, 
and  give  the  reasons  therefor.) 
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]d70«  The  experts,  after  being  sworn  before  the  judge^ 
prothonotary,clerk  or  notary,  must  ascertain  the  condition 
and  value  of  each  immoveable,  and  the  truth  of  the  other 
circumstances  on  account  of  which  the  sale  is  demanded^ 
and  make  their  report  by  a  notarial  act,  delivered  ia 
original  form.    Ibid.  §  2. 


FoBM  No.  S4. 

In  connection  with  article  1270. 

I,  and  I,  ,  do  make  oath  and 

swear  that  I  will  faithfully  proceed  to  the  performance  of 
what  is  required  of  me  by  the  act  of  my  appointment, 
executed  before  ,  notary,  on 

the  and  that  I  will  make  a  true  report  of 

my  opinion  on  the  whole  matter,  without  favour  or  partial- 
ity for  any  of  the  parties  interested  in  the  matter  in 
question.    So  help  me  God. 

Sworn  before  me,  the  undersigned  notary. 


Form  No.  S5. 

In  connection  with  article  1270. 

On  the  day  of  in  the  year  one  thousand 

eight  hundred  and  at  o'clock  in  the 

noon,  before  me  the  undersigned  Public  Notary  for 
Lower  Canada,  residing  in  the  District  of 
came  and  appeared  the  experts  appointed  by  the 

Act  above  executed  by  the  undersigned  Notaries,  on 
who  declare  that  having  previously  made  oath  as  appears 
by  the  certificate  hereunto  annexed,  they  proceeded  on  the 
day  of  to  the  inspection  of  the  real  estate. 
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appurtenances  and  dependencies  mentioned  and  described 
in  the  declaration  of  received  by  , 

Notary,  the  ,  and  after  due  examination  and 

obtaining  every  information  necessary  for  the  purposes  men- 
tioned in  the  said  Act  of  appointment,  they  value  aiM  esti- 
mate the  said  real  estate  (if  there  be  several 
immoveablee,  they  should  be  valued  separately),  and  further, 
{if  the  sale  is  made  on  account  of  indivisibility)  they  declare 
that  it  cannot  advantageously  be  divided. 

The  said  experts  further  declare  that  they  are  not  related 
to  the  parties  interested  in  the  matter  in  question,  nor  to 
their  legal  representatives. 

Whereof  Act  in  original  form  is  delivered  at 


1371*  If  the  experts  cannot  agree  each  must  report  his 
respective  opinion,  giving  the  reasons  upon  which  such 
opinion  is  based. 

1872*  The  report  is  submitted  to  the  family  council,  to- 
gether with  the  application  to  be  authorized.     Ibid.  s.  1,  § 

o,  S.  ^. 


Form  No.  56. 
In  connection  with  article  1272. 


Lower  Canada, 
District  of 


} 


To  the  Honoarable  the  Judge  {or  Judges)  of  the  Superior 
Ciourt  at  &c.,  &c. 

A.  {addition  and  place  of  residence)  humbly  represents 
that  he  has  caused  the  relations  and  friends  of  to 

be  consulted  by  ,  Notary,  at  on  the 
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day  of  ,  and  has  caused  to  be  fulfilled  all  the 

proceedings  by  law  required  to  be  had  in  order  to 
and  submitted  for  your  approval.    And  he  therefore  prays 
that  your  honours  will  take  these  proceedings  into  consider- 
ation and  homologate  them,  if  they  ought  to  be  so  homolo- 
gated, and  you  will  do  justice. 

At  the  one  thousand  eight  hundred 


1S78*  [U  the  matter  relates  to  the  investment  of 
moneys,  or  to  shares  or  stock  in  manufacturing,  or  financial 
associations,  the  value  thereof  must  be  ascertained.] 

1374*  The  judge,  if  he  authorizes  the  sale,  must  fix  an 
upset  price  for  each  immoveable,  share  or  stock,  and,  inde- 
pendently of  the  other  conditions  imposed  upon  the  sale, 
such  upset  price  cannot  be  less  than  the  value  ascertained 
by  the  experts.    2  Pig.  186. 

187S*  If  the  judge  refuses  to  authorize  the  sale,  the 
reasons  for  such  refusal  must  be  given  in  writing,  and  form 
part  of  the  record. 

1S76.  The  place  and  time  of  the  sale  must  be  published 
on  three  consecutive  Sundays,  at  the  door  of  the  parish 
church  of  the  place  where  the  immoveables  are  situated; 
or,  if  there  is  no  church,  at  the  most  public  place  in  the 
locality ;  and  notice  thereof  must  be  posted  up  immediately 
after  t)ie  first  publication,  and  such  notice  must  contain  a 
description  of  the  immoveables.    2  Pig.  106-7-8. 

1377*  [If  no  higher  price  is  offered  than  the  upset  price, 
the  person  applying  for  the  sale  may  proceed  to  effect  a 
private  sale ;  but  he  can  only  do  so  within  the  four  months 
which  follow  the  authorization,  and  for  a  sum  not  less  than 
the  upset  price.] 
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13*7^  In  the  case  of  a  voluntary  licitation  of  an  im- 
moyeable,  held  andividedly  between  a  tutor  and  bis  pupil, 
and  which  cannot  be  advantageously  divided,  proceedings 
are  had  in  the  manner  above  mentioned,  and  no  purchase 
of  it  by  the  tutor  is  valid  unless  the  minor  is  represented 
at  the  sale  by  a  tutor  ad  hoc. 

85  Vict.  c.  7  (Que.): 

Wbereae  the  formalitieB  presoribed  for  the  jadioial  sale  of  immoveable 
property  belonging  to  minors,  and  others  incapable  of  acting  for  them- 
selves, have  been  established  solely  for  the  protection  of  the  latter ;  and 
whereas,  in  the  case  of  the  sale  of  immoveables  of  small  value,  the  price 
thereof  is  frequently  absorbed,  to  the  detriment  of  minors  and  their 
creditors,  by  the  observance  of  the  formalities  required  for  the  sale  of 
such  immoveables :  Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislature  of  Quebec,  enacts  as  follows ; 

1.  Articles  1298  and  299  of  the  Civil  Code,  and  the  fifth  title  of  the  third 
part  of  the  Code  of  Civil  Procedure,  shaU  not  apply  to  the  sale  of  im- 
moveable property,  the  real  value  of  which  does  not  exceed  the  sum  of 
four  hundred  dollars ;  the  sale  of  such  immoveables  may  take  place  in 
the  manner  sst  forth  in  the  following  section. 

2.  Whenever  the  real  value  of  the  totality  of  the  immoveable  or  immove- 
ables, belonging  to  minors  or  others  incapable  of  acting  for  themselves, 
does  not  exceed  the  sum  of  four  hundred  dollars,  a  judge  of  the  Superior 
Court  may,  upon  petition  presented  to  him  to  that  effect  by  the  tutor 
and  subrogate-tutor  of  such  minors,  or  by  the  curator  of  such  persons  as 
are  incapable  of  acting  for  themselves,  after  making  summary  inquiry  as 
to  the  value  of  the  said  inunoveables,  order  the  sale  thereof  by  public 
auction,  at  the  prices  and  upon  the  conditions  which  he  may  deem  just 
and  reasonable  to  fix,  in  the  interest  of  such  minors  or  persons  incapable 
of  acting  for  themselves. 

3.  The  judge  shall  have  power  to  issue,  under  his  hand,  an  order  to 
compel  the  appearance  before  him,  without  costs,  of  any  person  whom  he 
shall  deem  qualified  to  afford  him  the  information  necessary  to  determine 
the  value  of  the  said  immoveables,  and  any  such  person  refusing  to 
comply  with  such  order,  shall  be  guilty  of  a  contempt  of  court. 

4.  Notice  of  the  place,  day  and  hour  of  such  sale  shall  be  given  twice 
in  fifteen  days  in  the  Quebec  Official  Gazette,  and  in  two  newspapers  indi- 
cated by  the  judge,  one  of  which  shall  be  published  in  the  French  and 
the  other  in  the  English  language  in  the  district  in  which  the  inunoveables 
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ftre  flitaaied,  and  in  the  event  of  iheir  being  no  newspapers  pablished  in 
■Qoh  district,  then  sadh  notice  shall  be  given  in  the  newspapers  of  the 
nearest  district. 

5.  The  judge  may,  when  he  shall  deem  it  advisable,  dispense  the 
petitioners  from  the  necessity  of  pnblishing  the  notices  mentioned  in  the 
preceding  section,  and  authorize  them  to  proceed  to  the  sale,  by  consent, 
of  the  said  immoveables,  to  any  person  paying  the  price  fixed  by  such 
judge. 

86  Vict,  c,  17,  (Que) : 

1.  The  Act  of  this  Province,  35th  Victoria,  chapter  7,  shall  hereafter 
be  read  and  interpreted  as  if  each  of  the  terms  "  immoveable  *'  and  **  im- 
moveables "  and  **  immoveable  property  "  indnded,  and  they  shall  here- 
after be  held  to  include,  any  capital  sums  belonging  to  minors  or  other 
persons  incapable  of  acting  for  themselves,  ahd  all  shares  and  interests 
of  minors  or  other  persons  so  incapable,  in  any  financial,  commercial,  or 
manufacturing  joint-stock  company. 

86  Vict,  c.  18,  (Que.) : 

1.  The  Act  of  this  Province,  36th  Victoria,  chapter  7,  shall  in  future 
read  and  be  interpreted  as  if  each  of  the  terms  "  immoveable,"  "  immove- 
ables,** and  "  immoveable  property  '*  comprehended,  and  they  shall  be 
deemed  to  comprehend,  all  immoveable  rights  whatsoever  belonging  to 
minors. 
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TITLE  SIXTH. 


PROCEEDINGS  RELATING  TO  SUCCESSIONS. 


CHAPTER  FIRST 

OF   SEALS. 


SECTION   I. 
OF  THE  AFFIXING  OF   SEALS. 

1279*  Seals  can  be  affixed  on  the  property  of  a  succes- 
sion so  long  only  as  an  inventory  thereof  has  not  been 
made.    2  Pig.  270-1. 

1880«  Whenever  seals  are  required  to  be  affixed,  a 
commissioner  is  named  for  that  purpose  by  a  judge  of  the 
Superior  Court  in  the  district,  upon  the  application  of  any 
party  interested.  1  Pig.  489,  440 ;  2  Pig.  271 ;  C.  S.  L.  C. 
c.  78,  s.  28 ;  C.  P.  C.  907-912. 

1J281»  The  affixing  of  seals  may  be  demanded : 

1.  By  all  those  who  lay  claim  to  the  succession  of  the 
deceased,  or  to  a  community  dissolved  by  the  death  of  one 
of  the  consorts ; 

2.  By  the  creditors  ; 

8.  By  the  testamentary  executor  ; 

4.  By  the  Crown,  when  there  are  no  heirs  or  when  the 
property  is  confiscated.  2  Pig.  250  et  seq. ;  1  Couchot,  184 ; 
C.  P.  C.  909. 
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19I43*  The  commissioner  must  draw  up  minutes  of  the 
proceedings,  in  which  he  must  state  : 

1.  The  date ; 

2.  A  designation  of  the  person  requiring  the  seals,  and 
the  nature  of  his  right ; 

8.  The  judicial  order  authorizing  the  affixing  of  seals ; 
4.  The  attendance  of  the  persons  concerned,  and  whatever 
they  may  state ; 

6.  A  description  of  the  places,  bureaus,  chests  or  closets 
over  the  openings  of  which  the  seals  are  affixed ; 

€.  A  summary  description  of  all  articles  found  in  view 
and  placed  under  seals ; 

7.  The  taking,  at  the  close  of  the  affixing  of  seals,  of  the 
oath  of  the  parties  residing  on  the  premises,  that  nothing 
has  been,  either  directly  or  indirectly,  taken  away  by  them 
or  with  their  knowledge  ; 

8.  The  names  and  designation  of  the  persons  in  whose 
custody  the  things  under  seals  have  been  placed,  and  with 
whom  a  copy  of  the  minutes  must  be  left ; 

9.  The  signing  of  the  parties  present,  or  their  being 
called  upon  to  sign,  and  the  reasons  which  prevented  them 
from  doing  so.    2  Pig.  281-2 ;  C,  P.  C.  914. 

1388.  The  seals  are  affixed  upon  each  extremity  of  a 
band  passing  over  the  keyhole  of  the  lock,  if  there  be  one ; 
or,  if  not,  upon  the  joint  of  the  opening  of  the  apartment 
or  receptacle  containing  the  effects,  in  such  a  manner  that 
it  cannot  be  opened  without  breaking  the  band  or  removing 
the  seals.    2  Pig.  280-1-2;  C.  P.  C.  916. 

lSft84.  If,  when  seals  are  being  affixed,  a  will  made  in 
authentic  form  by  the  deceased  is  found  open,  the  commis- 
sioner enters  a  description  of  it  in  his  minutes  and  delivers 
it  to  the  guardian ;  but  if  the  will  is  not  in  authentic  form, 
or  if  it  is  closed  or  sealed,  the  commissioner,  after  sealing 
it  himself,  must  deposit  it  in  the  prothonotary's  office, 
together  with  his  minutes,  in  order  that  the  probate  may  be 
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effected  at  the  instance  of  the  persons  interested.    2  Pig. 
282-8-4  ;  C.  P.  C.  916. 

12S5*  When  the  commissioner  finds  the  doors  fastened, 
or  is  refused  admittance,  he  must  report  the  fact  to  the  judge, 
who  may  anthorize  him  to  employ  a  locksmith  and  such 
force  as  may  be  necessary. 

The  commissioner  may,  in  the  meantime,  place  guards 
around  the  premises,  in  order  to  prevent  fraudulent  removals. 
2  Pig.  284. 

l9HSm  If,  after  he  has  entered  the  house,  the  commis- 
sioner meets  with  a  declaration  of  opposition,  he  must  men- 
tion it  in  his  minutes,  in  order  that  the  matter  may  be 
referred  to  the  judge ;  but  he  must  place  guards  in  the 
meantime  to  prevent  fraudulent  removals.  Ibid. ;  G.  P.  G. 
921. 

1287.  The  judge  decides  forthwith  upon  the  opposition, 
either  by  countermanding  or  restricting  the  afSxing  of 
seals,  or  by  ordering  the  proceedings  to  continue  on.  2 
Pig.  285;  G.  B.  L.  G-  c.  78,  s.  28;  G.  P.  G.  921-2. 


L  Whenever  a  reference  to  the  judge  has  taken 
place,  whatever  is  done  or  ordered  thereon  is  certified  at 
the  foot  of  the  commissioner's  minutes.    G.  P.  G.  922. 

1389*  If  there  are  no  moveable  effects,  the  commissioner 
must  state  so  in  his  minutes.    G.  P.  G.  924. 

1200*  As  soon  as  the  commissioner  has  completed  his 
minutes  he  is  bound  to  deposit  them  in  the  prothonotary's 
office  to  form  part  of  the  records  thereof. 

ISOl.  No  second  affixing  of  seals  can  take  place,  unless 
the  first  has  been  impugned  as  null. 

In  affixing  seals  a  second  time  the  bands  are  placed 
across  those  of  the  first  sealing.    2  Pig.  298. 
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BscnoN  n. 

OF  THE   KEMOYAL   OF   SEALS. 

ISOft*  All  applications  for  the  removal  of  seals,  when 
contested,  and  all  oppositions  made  after  the  affixing  of 
seals  has  been  completed,  are  heard  summarily,  unless 
the  pleadings  are  ordered  to  be  in  writing.    2  Pig.  299. 

1808*  If  the  affixing  of  seals  is  declared  null,  an  order 
is  given  at  the  same  time  commanding  the  commissioner 
who  affixed  them,  or  some  other  person  to  remove  them 
without  any  inventory  and  to  make  a  return  of  such  re- 
moval ;  and  in  default  of  this  order  being  complied  with, 
any  bailiff  holding  a  copy  of  the  order  may  break  them  and 
make  a  return  of  his  having  done  so.  2  Pig.  299-S19; 
C.  P.  C.  940. 

12fl4.  If,  however,  seals  have  been  affixed  a  second  time, 
the  complete  removal  cannot  take  place  until  both  sealings 
have  been  adjudicated  upon. 

131I5.  If  seals  have  been  affixed  before  the  burial  of  the 
deceased,  they  cannot  be  removed  before  the  expiration  of 
three  days  after  such  burial,  except  for  urgent  reasons, 
which  must  be  stated  in  the  order  which  authorizes  the 
removal.    2  Pig.  815 ;  C.  P.  C.  928. 

]21I6«  The  removal  of  seals  from  the  whole  or  from  a 
part  of  the  property  may,  in  all  cases,  be  demanded  by  such 
persons  as  may  demand  to  have  them  affixed,  and  also  by 
any  person  claiming  to  be  owner  ot  tne  effects  placed  under 
seal,  according  to  their  respective  rights ;  and  the  right  to 
prosecute  such  demand  belongs  to  him  who  first  made  it. 
2  Pig.  816-17-18;  C.  P.  C.  928. 

i;207.  The  removal  of  seals  must  be  applied  for  by  peti- 
tion to  the  court  or  judge,  in  order  that  the  inventory  may 


OF  TH£  REMOVAL  OF  SEALS,  ABTS.  1297-1800.  708 

be  proceeded  with,  after  notifying  all  persons  interested.    2 
Pig.  817-18 ;  1  Couc.  186 ;  C.  P.  C.  951. 

11t9H»  The  court  or  judge,  when  authorizing  the  removal 
of  seals,  orders  that  an  inventory  of  the  effects  shall  forth- 
with be  made,  after  summoning,  by  a  bailiff's  notice  or  a 
notice  in  notarial  form,  the  heirs  of  the  deceased,  the 
surviving  consort,  the  testamentary  executor,  and  the  known 
legatees.  2  Pig.  299, 818-17, 826;  1  Couchot,185;  C.P.C. 
961. 

41  Vict.  c.  11  (Que.) : 

1.  Whenever  any  of  the  persons  entitled  to  he  present  at  the  removal 
of  seals,  or  to  tal&e  part  in  an  inventory,  reside  outside  of  the  Province, 
they  need  not  be  summoned ;  but  in  such  case  a  judicial  procurator  is 
named  by  a  judge  of  the  Superior  Court,  on  application  of  the  person 
demanding  the  removal  of  seals  or  the  making  of  an  inventory,  to 
represent  such  persons;  and  such  judicial  procurator  must  be  present  or 
have  been  notified  to  be  present. 

8.  Notwithstanding  the  nomination  of  a  judicial  procurator  to  represent 
the  persons  mentioned  in  the  preceding  section,  such  persons,  or  any  of 
them,  may  also  be  present  and  take  part,  or  may  send  a  power  of  attorney 
to  the  judicial  procurator,  or  to  any  other  person,  should  they  think  fit  to 
do  so;  and  such  appearance  or  appointment  of  a  mandatary  shall 
terminate  the  mandate  of  the  judicial  procurator. 

8.  Section  24  of  the  Act  89  Vict.  cap.  88,*  shall  apply  to  proceedings 
under  this  Act. 

4.  Articles  1298  and  1805  of  the  Code  of  Civil  Procedure  are  supple- 
mented in  the  particulars  contained  in  this  Act. 

13SO«  If  any  of  the  persons  mentioned  in  the  preceding 
article  have  not  the  full  exercise  of  their  rights,  they  must 
be  provided  according  to  law,  with  tutors  or  curators  as  the 
case  may  be.    2  Pig.  299,  800 ;  C.  P.  G.  929. 

1800.  The  seals  are  removed  in  succession,  as  the 
making  of  the  inventory  progresses.  If  the  effects  contained 
under  any  seals  are  not  all  inventoried  at  one  time,  the  seals 
are  reaffixed  upon  the  remainder.    2  Pig.  825 ;  C.  P.  G.  987. 

*  Vide  ante  page  688. 
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180K  One  or  more  returns  of  removal  of  seals  most  be 
made,  as  the  inventory  progresses. 

1803*  The  return  of  removal  of  seals  must  contain  : 

1.  The  date ; 

2.  The  names,  residence  and  occupation  of  the  applicant, 
and  his  elected  domicile  ; 

8.  A  recital  of  the  order  for  removal ; 

4.  Mention  that  the  notices  required  by  article  1297  have 
been  given  ; 

5.  What  persons  were  present,  and  their  respective 
allegations ; 

6.  The  names  of  the  notary  or  notaries  charged  with 
making  the  inventory,  and  of  the  appraisers ; 

7.  The  verification  of  the  seals,  if  they  were  unbroken: 
if  not,  the  state  in  which  they  were  found ;  saving  recourse 
against  whoever  may  be  liable.   2  Pig.  825-6 ;  C.  P.  G.  986. 

1808*  If  papers  or  effects  be  found  which  do  not  belong 
to  the  succession  or  the  community  and  are  claimed  by  third 
persons,  they  are  delivered  over  to  the  proper  persons,  after 
describing  them  in  the  return,  if  such  description  is  de- 
manded.   2  Pig.  827 ;  C.  P.  C.  929. 


CHAPTER    SECOND 

OF  THE  INVBNTOBY. 


SBCnON  m. 
OF  THE  MAKING   OF   THS  INVENTOBV. 

1S04*  An  inventory  of  the  property  belonging  to  a 
deceased  person,  or  to  a  community  dissolved  by  his  death, 
may  be  demanded  by  any  person  who  has  an  interest  in  it ; 
but  the  following  persons  only  can  take  part  in  it : 
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1.  Those  who  represent  the  deceased; 

2.  The  consort  of  the  deceased,  or  such  consort's  repre- 
sentatives, if  a  community  existed ; 

3.  The  testamentary  executor. 

In  the  case  of  a  community  of  property  dissolved  bjr  a 
judgment,  the  inventory  may  be  demanded  by  either  of  the 
consorts.    2  Pig.  828-9,  888;  C.  P.  C.  941. 

1805.  All  persons  entitled  to  take  part  in  it  must  b^ 
present  at  the  invebtory,  or  have  been  notified  to  be  present, 
in  the  same  manner  as  for  the  removal  of  seals.  2  Pig. 
loc.  cit. ;  C.  P.  C.  948. 

See  41  Vict.,  c.  11  (Que.),  under  art.  1298. 

1800*  The  person  who  is  bound  to  have  the  inventory 
made  chooses  the  executing  notary;  the  other  parties  may 
appoint  a  second  notary. 

In  cases  where  seals  have  been  affixed,  the  order  for  their 
removal  designates  the  notary  who  is  to  make  the  inven- 
tory, subject  to  the  above  restriction.    G.  P.  C.  942. 

1S07*  The  inventory  must  be  in  authentic  form.  2  Pig. 
881 ;  C.  P.  C.  948. 

1808.  The  inventory  is  composed  of  two  parts.  The 
first  or  the  preamble,  contains  the  names,  occupation  and 
residence  of  the  persons  making  the  inventory,  of  those  who 
applied  for  it,  of  the  persons  present  or  who  failed  to 
appear,  of  all  interested  persons  absent,  if  they  are  known, 
of  the  appraisers,  and  the  respective  allegations,  preten- 
sions-and  protestations  of  the  parties. 

The  second  part  is  the  inventory  proper,  and  contains : 

1.  A  designation  of  the  place  where  the  inventory  is 
made; 

2.  A  description  of  the  moveable  property  and  effects, 

and  a  valuation  thereof  made  according  to  their  real  valve 

by  two  sworn  appraisers ; 

45  F.  0.  0.  p. 
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8.  A  designation  of  the  amounts  in  speeie  or  in  valuable 
securities ; 

4.  A  designation  of  all  papers,  which  must  also  be 
numbered  from  first  to  last  and  be  paraphed  by  one  of  the 
notaries ; 

5.  All  declarations  of  claims  or  indebtedness  made  by  the 
parties ; 

6.  Mention  of  the  oath  having  been  taken  at  the  end  of 
the  inventory,  by  those  who,  before  the  inventory,  were  in 
possession  of  the  things,  or  who  inhabited  the  house  in 
which  such  things  are,  to  the  effect  that  no  portion  of  them 
has  been  fraudulently  removed  or  carried  away  with  their 
knowledge ; 

7.  The  depositing  of  the  papers  and  effects  in  the  hands 
and  custody  of  the  person  agreed  upon  by  the  parties  or 
named  by  the  judge.     1  Pig.  884-5-9 ;  C.  P.  C.  948. 

1800.  If,  while  the  inventory  is  being  made,  difficulties 
arise  between  the  parties  to  their  respective  rights  and  pre- 
tensions, the  notary  is  bound  to  record  such  pretensions  in 
the  inventory,  together  with  all  protestations  against  the 
same,  leaving  the  parties  to  their  judicial  recourse.  2  Pig. 
840-1 ;  C.  P.  C.  944. 

1810*  Any  of  the  parties  may  petition  the  judge  to 
oblige  the  notary  to  enter  their  pretensions  or  protestations 
in  the  inventory,  and  the  judge  is  bound  to  decide  upon 
such  petition  in  a  summary  manner,  after  the  other  parties 
have  had  notice  of  it. 

As  soon  as  the  order  made  upon  such  petition  has  been 
served  upon  the  notary,  he  is  bound  to  transcribe  it  in  the 
inventory  and  to  conform  to  it.    2  Pig.  841 ;  C.  P.  C.  944, 

1811*  In  the  case  mentioned  in  article  1809,  the  judge 
may  order  the  exclusion  of  any  of  the  parties  when  it  is 
manifest  that  they  have  no  right ;  or  else  he  may  order  that 
proceedings  shall  be  taken  provisionally  in  their  natne,  sub- 
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jeet  to  the  respective  protestations  of  the  parties  and  to 
their  right  to  obtain  a  decision  upon  their  pretensions  after 
the  inventory  is  completed.    2  Pig.  888. 

1812*  With  the  consent  of  all  the  parties  the  sale  may 
be  proceeded  with  at  once,  as  the  inventory  is  being  made ; 
and  in  such  case  no  valuation  of  the  effects  by  appraisers 
is  necessary. 

1818*  The  surviving  consort,  or  other  person  who  is 
bound  to  have  the  inventory  made,  is  entitled  to  the  custody 
of  the  inventoried  effects  in  preference  to  any  one  else ; 
unless  upon  being  referred  to,  the  judge  for  some  important 
reason,  orders  otherwise.    2  Pig.  848. 

1814*  The  formalities  and  proceedings  prescribed  by 
the  present  section  apply  to  all  other  cases  in  which  an 
inventory  is  required. 

SECTION  n. 
OF   THE    SALE. 

181S*  When  the  sale  of  the  moveables  is  demanded  by 
any  of  the  heirs,  pursuant  to  article  697  of  the  Civil  Code, 
or  by  any  other  copartitioner,  it  takes  place  upon  a  day 
fixed,  of  which  public  notice  must  have  been  given.  2  Pig. 
862 ;  C.  P.  C.  945-7. 

1816*  The  sale  takes  place  wherever  the  effects  are 
situated,  and  for  cash,  unless  it  is  otherwise  agreed  or 
ordered.    G.  P.  C.  949. 

1817*  The  sale  is  effected  by  a  bailiff  or  a  public  crier, 
or  by  any  person  agreed  upon  by  the  parties,  and  the 
moneys  are  received  by  the  person  thus  employed.  2  Pig. 
862. 
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1818*  The  sale  may  take  place  either  in  the  presence  oT 
the  persons  interested,  or  in  their  absence  after  they  have 
received  due  notice  of  it.    Ibid. ;  C.  P.  C.  960. 

181 9*  Minutes  of  the  sale  are  drawn  up,  stating  who  of 
the  persons  interested  were  present,  what  notice  was  given 
to  those  who  were  absent,  and  specifying  each  object  put  up 
for  sale,  the  price  for  which  it  was  sold  and  the  name  of 
the  purchaser.    2  Pig.  852 ;  C.  P.  C.  951. 

1830*  If  any  of  the  co-heirs  or  co-partitioners  are  minors, 
the  notice  of  sale  must  also  be  published  and  posted  up,  in 
the  same  manner  as  in  cases  of  sale  of  moveables  under 
execution. 

41  Vict.  c.  9  (Que.) : 

WhereM,  in  virtue  of  artideB  1820  and  673  of  the  Code  of  Oivil  Pro- 
cedure, the  sale  of  moveabloB  belonging  to  a  eaoaeeaion  of  which  one  of 
>  the  co-heirs  is  a  minor,  cannot  be  made  before  the  expiration  of  eight 
days  to  be  reckoned  from  Sunday  when  such  sale  was  announced  by 
public  notiq^,  that  is  to  say,  the  second  Tuesday  after  the  Sunday  afore- 
said ;  whereas,  since  the  putting  into  force  of  this  code,  several  of  these 
sales  have  been  made  on  the  second  Monday,  instead  of  the  second  Tues- 
day, after  the  Sunday  aforesaid,  as  was  the  custom  previous  to  the  oode ; 
and  whereas  this  irregularity  may  be  prejudicial  to  the  interests  of  a 
large  number  of  families,  and  that,  in  consequence,  it  is  urgent  that  these 
sales  should  be  made  valid ;  Therefore,  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Legislature  of  Quebec,  enacts  as  follows : 

1.  Every  sale  of  moveables  belonging  to  successions  of  which  one  of  the 
co-heirs  was  a  minor,  made  since  the  coming  into  force  of  the  Code  of 
Civil  Procedure  until  the  coming  into  foroe  of  this  act,  on  the  second 
Monday  instead  of  the  second  Tuesday  foUowing  the  first  Sunday  on 
which  such  sale  ought  to  have  been  announced,  according  to  articles  1880 
and  572  of  the  Code  of  Civil  Procedure,  is  declared  valid  and  shall  be 
so  considered  in  law ;  provided  always,  that  all  the  other  formalities 
required  by  law  shall  have  been  observed. 

S.  This  act  shall  not  aifeot  pending  cases. 
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CHAPTER  THIRD. 

OF   BENEFIT   OF   INYEMTOBY. 

1821*  Benefit  of  inventory  can  only  be  granted  upon 
petition  to  the  court  or  judge,  stating  that  an  inventory  of 
the  property  of  the  succession  will  be  or  has  been  made, 
that  the  petitioner  has  not  acted  as  heir,  and  that  he 
believes  it  his  interest  not  to  confound  his  rights  with  the 
obligations  of  the  succession.  8  Ed.  &,  Or.  104;  G.  8.  L. 
C.  c.  78,  ss.  2,  6,  §  2. 

1SS3*  [The  beneficiary  heir  is  bound  to  give  notice  of 
his  character  as  such,  by  an  advertisement,  as  mentioned 
in  article  1010.] 

182S«  (As  replaced  by  48  Y.  c.  24.)  Benefit  of  inventory 
is  only  granted  on  condition  of  rendering  an  account  and 
paying  to  such  person  as  may  be  entitled  thereto  what- 
ever moneys  may  be  received;  and  the  beneficiary  heir 
shall,  if  thereunto  required,  as  provided  by  article  668  of 
the  Civil  Code,  give  security  to  the  amount  fixed  by  the 
•court  or  judge.    2  Pig.  867-8. 

1824*  An  heir  under  benefit  of  inventory,  cannot  sell 
the  moveable  property  of  the  succession  without  observing 
the  formalities  required  for  the  sale  of  moveables  under 
execution.    2  Pig.  862  ;  C.  P.  C.  988. 

183S*  The  heir  under  benefit  of  inventory,  cannot  sell 
the  immoveables  without  the  consent  of  all  the  creditors 
and  legatees  of  the  deceased. 

1826*  [In  cases  where  the  beneficiary  heir  has  any 
claims  to  exercise  against  the  succession,  he  must  cause  a 
^orator  to  be  named,  the  same  formalities  being  observed 
as  are  prescribed  for  the  appointment  of  curators  to  vacant 
successions.] 
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CHAPTER    FOURTH. 

PBOVISIONAL  P08SB88I0K. 

1827*  Provisional  posseBsion,  whenever  it  may  be 
demanded,  must  be  applied  for  by  petition  to  the  Superior 
Gonrt,  in  the  district  in  which  the  absentee  or  deceased 
person  had  his  last  domicile,  or,  if  he  had  no  domicile  in 
Lower  Canada,  in  the  district  in  which  the  property  ia 
situate. 

1828«  The  petition  in  the  case  of  absentees  must  be 
accompanied  with  an  act  of  notoriety,  by  three  witnesses 
duly  sworn,  and  establishing  the  facts  upon  which  the 
petition  is  based,  and  also  with  such  other  proof  as  the 
court  may  deem  necessary. 

1.  Where  a  purty  petitions  to  be  pat  in  provisio..*  posaeBsion  of 
estate  or  saooeegion  devolved  to  an  absentee,  the  'tetition  most  b» 
aooompaniedby  an  inventory  not  only  of  the  property  of  such  snooeaaion, 
bat  of  the  part  belonging  to  the  absentee,  in  order  that  the  oonrt  may 
determine  the  amoant  of  seoority  to  be  given  by  the  petitioner.  Exp. 
DtGrothoU,  4  R.  L.  889. 

183^  [Provisional  possession  cannot  be  granted  until 
after  notice  has  been,  given  and  published,  in  the  manner 
required  for  the  summoning  of  absentees,  calling  upon  all 
persons  who  may  have  any  rights  against  she  succession  or 
the  property  in  question  to  bring  their  claims  before  the 
court.] 

1880*  [The  proceedings  upon  such  claims  and  upon 
the  petition  for  provisional  possession  are  the  same  as  upon 
ordinary  suits.] 


OF  TAOANT  SU00B88ION8,  ARTS.  1881-1386.  711 


CHAPTER    FIFTH. 

OF   VACANT   BUCCES8I0NS. 

1881*  If  the  natural  or  testamentary  heir  renounces 
the  succession,  and  no  person  comes  forward  to  accept  it 
within  the  delays  allowed  for  making  an  inventory  and 
deliberating ;  or  if '  there  is  no  known  heir,  the  succession 
is  deemed  vacant. 

1889*  When  a  succession  is  deemed  vacant,  any  creditor 
or  legatee,  or  the  heir  who  has  renounced,  may  demand 
the  appointment  of  a  curator  to  such  vacant  succession. 

1888.  The  judge  proceeds  to  such  appointment  after 
taking  the  advice  of  the  relations  and  creditors  of  the 
deceased,  convened  in  the  manner  prescribed  by  such  judge. 

1884*  The  curator  is  bound : 

1.  To  make  oath  that  he  will  faithfully  and  to  the  best 
of  his  ability  administer  the  property  of  the  succession  and 
render  an  account  thereof ; 

2.  To  give  notice  of  his  appointment  in  the  same  manner 
as  curators  to  the  property  of  dissolved  corporations  ; 

8.  To  cause  an  inventory  to  be  made,  observing  the  same 
formalities  as  in  ordinary  successions ;  2  Pig.  510. 

4.  To  cause  the  moveables  to  be  sold,  observing  the  same 
formalities  as  in  the  case  of  successions  in  which  minors 
are  concerned. 

188S*  He  cannot  sell  the  immoveables^  nor  shares  or 
stock  in  manufacturing  or  financial  associations^  without  the 
consent  of  all  the  parties  interested.    Ibid, 
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48  Vict.  c.  20  (Qae.) : 

14.  Article  1S35  of  the  said  code  is  repealed  and  replaced  by  Am 
following  ; 

**1886.  He  may  sell  the  inunoveablea  and  shares  or  stock  in  mannfac- 
tnring  or  financial  assooiationB,  by  following  the  formalities  established 
by  law  for  voluntary  lioitations,  npon  the  advice  of  the  parties  interested, 
present  at  a  meeting  convened  for  that  parpose  in  the  manner  prescribed 
by  the  jadge. 

Bach  sale  as  respects  immoveables  cannot  be  had  except  with  the 
consent  of  the  hyx>othecary  creditors.*' 

1886.  He  is  bound  to  render  an  account  of  bis  admin- 
istration, in  the  same  manner  as  any  other  curator,  and 
also  from  time  to  time  whenever  required  by  a  competent 
court  or  by  a  judge  to  do  so.    Ibid.  511. 


TITLE    SEVENTH. 

GENERAL  PROVISIONS  APPLYING  TO  THE  DIFFERENT 
TITLES  OF  THE  THIRD  PART  OF  THIS  CODE. 

1887*  In  all  proceedings  under  the  different  titles  of 
the  third  part  of  this  code,  the  delays  upon  summons  are 
the  same  as  those  prescribed  in  article  890. 

1888«  All  applications  made  or  proceedings  broughl 
before  a  judge  must  remain  in  the  records  of  the  court  and 
form  part  thereof. 

1889.  The  prothonotary  of  the  Superior  Court  may 
exercise  all  the  powers  conferred  upon  the  court  or  a  judge 
thereof ;  but  any  decision  by  such  prothonotary  is  subject 
to  be  revised  by  a  judge,  upon  application  being  made  to 
that  effect,  after  notice  given  to  the  persons  interested. 
C.  S.  L.  C.  c.  78,  ss.  24-5. 
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Th«  prothonotary  hae  oononrrent  jorisdiotion  with  the  judge  to  pro- 
Boaaoe  an  interdiction  and  to  name  a  curator  to  the  party  interdicted. 
G.  C.  P.  466,  does  not  apply  to  such  matters.  Clement  v.  JPVancu,  12  R.  L. 
£67,  8.  C.  1881. 

1840*  [AH  decisions  of  the  court  or  a  judge  are  also 
subject  to  a  review  by  three  judges  of  the  Superior  Court, 
according  to  and  in  conformity  with  the  provisions  contained 
in  articles  494  and  following.]  C.  S.  L.  C.  c.  86,  s.  4 ;  27- 
28  V.  c.  89,  s.  20. 

41  Vict.  c.  10  (Que.) : 

1.  VlHienever  in  this  province,  an  ab-intestate  succession  devolyes, 
having  property  situate  outside  of  its  limits  or  debts  due  by  persons  not 
residing  therein,  the  heirs,  or  one  or  more  of  them,  may  apply  to  the 
Superior  Court,  or  to  one  of  the  judges  of  the  court,  in  the  district  in 
which  the  deceased  had  his  domicile,  or  if  he  had  none,  to  the  Superior 
Court,  or  to  one  of  the  judges  of  the  court  in  the  district  in  which  he  died, 
for  "letters  of  verification"  of  the  heirs  to  whom  the  succession  has 
devolved. 

D.  The  application  is  made  by  a  petition  setting  forth  the  death  of  the 
person  whose  succession  has  devolved  the  fact  that  he  died  without 
leaving  a  will,  and  having  property  situate  outside  the  province,  or  debts 
doe  by  persons  not  residing  therein,  the  persons  who  are  his  heirs,  their 
relationship  to  him  and  their  filiation,  and  praying  for  letters  of  verifica- 
tion which  declare  what  persons  have  been  proved  to  be  the  heirs  of  the 
deceased,  and  in  what  proportions . 

3.  The  petition  must  be  accompanied  with  an  affidavit  of  the  petitioner, 
or  of  a  competent  person,  attesting  the  truth  of  the  facts  therein  aUeged. 

4.  The  petition,  with  a  notice  of  the  time  when  it  will  be  presented, 
must  be  served  upon  the  other  known  heirs  who  reside  in  the  province ; 
and  a  summary  notice  of  the  intended  application,  and  of  the  time  when 
it  wiU  be  made,  must  be  inserted,  once  a  week  during  four  consecutive 
weeks,  in  one  newspaper  published  in  the  English  language,  and  in  one 
newspaper  published  in  the  French  language  in  the  district. 

There  must  be  an  interval  of  at  least  five  days  between  the  day  of 
service  of  the  petition  and  that  fixed  for  the  presentation  thereof,  with  an 
additio^  day  for  each  additional  five  leagues  when  the  distance  between 
the  Court  House  and  the  place  of  the  service  exceeds  five  leagues ;  and 
the  day  of  such  presentation  must  be  at  least  thirty  days  from  the  last 
insertion  of  the  summitry  notice. 
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5.  The  petitioner  most  prodaoe  with  the  petition  the  Acts  of  Civil 
Status  neceBsary  to  establish  the  allegations,  and  when  any  snoh  Aot  of 
Civil  Status  oannot  be  prodaoed,  the  petition  most  be  aooompanied  by  an 
affidavit  to  justify  its  absence. 

6.  Any  heir  or  his  legal  representative  may  enter  an  appearance,  and 
may  contest  either  the  application  or  any  allef^ation  of  the  petition. 

7.  The  intervenants  are  bound  to  plead  within  four  days  from  their 
appearance,  and  the  petitioner  must  answer  within  three  days  from  the 
filing  of  the  pleas,  on  pain  in  either  case  of  foredosure,  unlees  a  longer 
delay  be  granted  by  the  court  or  a  judge. 

8.  Proof  is  made  and  the  parties  are  heard  according  to  the  ordinary 
rules  of  procedure ;  the  written  proof  produced  and  the  depositions,  or  the 
notes  of  the  evidence  must  remain  of  record. 

9.  When  the  application  is  justified,  the  court  or  judge  renders  judg- 
ment granting  "  letters  of  verification  '*  which  declare  what  persons  have 
been  proved  and  found  to  be  the  heirs  of  the  deceased,  and  specify  in 
what  proportions. 

10.  Letters  of  verification  may  be  contested  by  an  action  to  that  end 
before  the  Superior  Court,  in  the  district  where  they  were  granted,  by  any 
heir  of  whom  mention  has  been  omitted,  and  who  was  an  intervenant, 
and  they  may  be  either  corrected  or  set  aside  by  the  judgment  to  be  ren- 
dered in  such  action. 

11.  The  declaration  in  an  action  in  contestation  of  letters  of  vorifioation, 
must  be  accompanied  with  an  affidavit  of  the  plaintiff  or  of  a  oompetent 
person,  denying  the  correctness  of  these  letters,  stating  in  what  their 
incorrectness  consists,  and  further  attesting  the  truth  of  the  facts  alleged 
in  the  declaration ;  and  aU  the  heirs  mentioned  in  the  contested  lettan 
of  verification  or  their  representatives  must  be  impleaded. 

12.  The  declaration  and  affidavit  must  be  produced  and  filed  at  the 
time  of  the  issue  of  the  writ ;  and  notice  of  the  contestation  under  the 
signature  of  the  prothonotary,  must  be  published  in  the  same  manner  as 
the  summary  notice  of  an  application  for  letters  of  verification. 

18.  When  the  action  in  contestation  of  letters  of  verification  is  main- 
tained, the  judgment  either  corrects  them  or  revokes  them.  Corrected 
letters  of  verification  have  the  same  effect  as  the  original  letters.  They 
may  also  be  contested  by  any  heir  who  was  neither  an  intervenant  nor  a 
party  in  any  previous  action  in  contestation. 

14.  Except  during  the  pendency  of  an  action  of  contestation,  authentic 
1.  copies  of  **  Letters  of  Verification  "  either  original  or  corrected,  as  the 
case  may  be,  shall  be  delivered,  under  the  seal  of  the  court,  to  aft  perBons 
requiring  the  same,  for  use  outside  of  the  province,  in  all  proceedings  or 
circumstances,  where  it  is  required  to  prove  who  are  the  heirs  of  the 
deceased  or  to  obtain  ancillary  or  subsidary  letters  of  administration. 
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TITLE  EIGHTH. 

OF  ABBITRATIONS  IK  GENERAL. 

1841.  SabmisBion  Ib  an  act  by  which  persons,  in  order 
to  prevent  or  pat  an  end  to  a  lawsuit,  agree  to  abide  by  the 
decision  of  one  or  more  arbitrators  whom  they  agree  upon. 
Pothier,  Proc.  109 ;  1  Couchot,  80. 

1.  Under  ihe  olaase  or  oondition  in  policies  of  insaranoe,  that,  in  case 
of  dispute  between  the  parties,  it  should  be  referred  to  arbitration,  the 
courts  are  not  ousted  of  their  jurisdiction,  nor  can  they  compel  the  parties 
to  submit  to  a  reference  during  the  progress  of  the  suit.  Scott  v.  The 
Phamx  Atmrance  Co,,  S.R.  152,  E.  B.  1828. 

1842*  Those  persona  only  can  enter  into  a  submission 
who  have  the  legal  capacity  to  dispose  of  the  objects  com- 
prised in  it.    1  Gouc.  80 ;  G.  P.  C.  1008. 

1.  The  Code  does  not  preclude  parties  from  stipulating  that  the  arbi- 
trators should  hear  the  respective  parties  and  their  evidence,  or  declare 
them  to  have  made  default.  Breakey  v.  Carter  et  al.,  4  Q.  L.  B.  832,  8. 
C.  1878. 

1848«  The  appointment  of  arbitrators  by  the  court  is 
regulated  in  the  second  part  of  this  code. 
See  ante  arts.  841  et  seq. 

1844«  Deeds  of  submission  made  out  of  court  must  state 
the  names  and  additions  of  the  parties  and  arbitrators,  the 
objects  in  dispute,  and  the  time  within  which  the  award  of 
the  arbitrators  must  be  given.  Poth.  Proc.  109 ;  contra 
C.  P.  C.  1007. 

184S«  Submissions  must  be  in  writing.  Poth.  Proc. 
109 ;  C.  P.  C.  1006. 
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1.  A  reference  to  arbitratore  required  ih&t  they  should  finally  adjust, 
settle  and  determine  the  precise  state  of  accounts  between  the  parties, 
and  the  precise  amount  which  either  of  the  parties  should  pay  to 
the  other ;  bat  the  arbitrators  by  their  award  merely  determined 
in  a  general  way  how  the  matters  in  dispute  should  be  adjusted  without 
determining  anything  precisely — Held^  that  no  action  would  lie  on  such 
an  award.     Colwn  v.  A$h  dt  Torrance,  18  L.  C.  J.  281,  8.  C. 

1846.  The  arbitrators  mast  hear  the  parties  and  their 
proofs  respectively,  or  establish  a  default  against  them»  and 
decide  according  to  the  roles  of  law ;  unless  by  the  submis- 
sion they  have  been  exempted  from  doing  so,  or  unless  they 
have  been  named  as  mediators. 

[The  witnesses  to  be  examined  before  the  arbitrators  may 
be  sworn  before  the  prothonotary  or  the  Clerk  of  the  Circuit 
Court  of  the  locality,  or  before  a  Commissioner  of  the  Supe- 
rior Court] .     Poth.  Proc.  199 ;  C.  P.  C.  1009,  1019. 

1.  The  award  of  an  arbitrator  and  anUabfe  emnponUtar  which  does  not 
state  that  he  heard  the  parties,  is  illegal.  Farmer  v.  O'NeiU,  32  I*.  G.  J. 
76,  8.  C.  1878 ;  1  Legal  News,  220. 

2.  Where  a  reference  to  arbitrators  aUowed  the  parties  two  days  to 
produce  papers,  &c.,  and  the  award  was  made  by  the  arbitrators  on  the 
day  foUowing  the  reference  without  their  having  had  any  communication 
with  the  parties  -Held,  that  such  award  was  premature  and  null.  CJksp- 
man  etai.  v.  The  Lancashire  Fire  Ineurance  Co.  db  Fraeer,  IS  L.  G.  J.  86,  8. 
C.  1868. 

3.  An  order  for  execution  was  asked  from  the  court  upon  an  award 
made  under  the  Gom  Exchange  Act.  Under  that  Act,  the  Gom  Ex- 
change has  power  to  appoint  arbitrators  to  settle  disputes  between  its 
members.  Gertain  formalities  are  prescribed,  and  among  others  that  the 
arbitrators  mast  be  sworn,  and  that  there  must  be  a  submission  in  writing 
at  the  commencement  of  the  proceedings,  and  all  questions  connected 
with  it  may  be  reviewed  within  five  days  after  the  award  itself.  The 
Award,  if  confirmed,  is  then  a  final  one,  and  execution  may  issue  upon 
it.  The  arbitrators,  on  the  28th  of  June,  made  an  award  against 
the  defendant,  which  was  confirmed  by  the  Board  of  Review.  The 
plaintiff  now  moved  for  an  exequatur,  and  the  defendant  answered, 
alleging  irregularities,  among  others  that  the  arbitrators  had  not  been 
sworn.  Defendant,  however,  had  objected  to  nothing  until  after  the 
award— /f€/d,  that  as  the  formalities  had  not  been  complied  with  the 


OF  ABBITBATIONS  tN  OBNBRAL,  ARTS.  1846-1848.         717 

pUintiff  oonld  not  auooeed,  and  the  motion  wonld  be  rejected,  bat  without 
eosto,  as  defendant  had  not  objected  until  after  he  had  seen  what  the 
award  was.    Mitchell  v.  Buttert,  2  B.  G.  480,  8.  G.  1873. 

4.  An  award  in  arbitration  is  not  absolutely  null  because  the  witnesses 
examined  have  not  been  legally  sworn.  Tremblay  v.  Tremhlay,  8  L.  G.  B. 
483,  8.  G.  1858. 

5.  In  an  action  brought  upon  a  report  of  arbitrators  the  defendant  may 
contest  the  validity  of  the  report,  where  it  does  not  set  forth  that  the 
witnesses  have  been  heard,  by  alleging  that  the  arbitrators  refused  to 
hear  his  witnesses  and  the  defendant  will  be  allowed  to  prove  such  refusal. 
(HUU  V.  Joteph,  9  L.  G.  B.  440,  Q.  B.  1859. 

6.  When  several  matters  are  in  dispute,  and  are  referred  to  arbitrators, 
they  must  decide  upon  the  whole  of  them,  and  must  hear  the  parties  on 
all  of  them,  otherwise  the  court  will  set  aside  the  award  in  such  case. 
Fairfield  v.  Butehard,  8  Bev.  de  L6g.  857,  K.  B.  1821. 

8ee  BoUand  v.  Castidy,  7  L.  N.  70,  8.  G.  1884. 

I847*  During  the  delay  fixed  by  the  sabmission  the 
appomtment  of  the  arbitrators  cannot  be  revoked,  except 
with  the  consent  of  all  the  parties.  If  the  delay  is  not 
fixed,  either  of  the  parties  may  revoke  the  submission  when 
he  pleases.     1  Con.  80 ;  C.  P.  C.  1008. 

1S4A.  The  submission  becomes  inoperative : 

1.  In  the  case  of  the  death,  refusal,  withdrawal  or 
inability  to  act  of  one  of  the  arbitrators,  unless  some  clause 
provides  that  it  shall  avail  notwithstanding,  or  that  such 
arbitrator  shall  be  replaced  by  another,  chosen  by  the  parties 
or  by  the  remaining  arbitrator  or  arbitrators,  or  otherwise  ; 

2.  In  the  case  of  the  decision  not  being  given  before  the 
expiration  of  the  delay  fixed ; 

8.  By  the  failure  to  agree,  if  the  appointment  of  a  third 
arbitrator  has  not  been  provided  for ; 

4.  By  the  mutual  consent  of  the  parties ; 

5.  By  the  loss  of  the  object  which  forms  the  subject  of 
the  submission ; 

6.  By  the  extinction  of  the  obligation  which  formed  the 
subject  of  the  submission ; 
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7.  By  revocation  in  the  case  of  the  preceding  article. 
Bonnin,  647 ;   Poth.  Proc.  109;  1  Cou,  80;  C.  P.  C.  1012. 

1849«  Arbitrators  cannot  be  recused,  except  for  reasons 
which  have  arisen  or  have  been  discovered  since  their 
appointment.    C.  P.  G.  1014. 

ISSO*  If  the  arbitrators  fail  to  agree  and  the  appoint- 
ment of  a  third  arbitrator  has  been  provided  for,  such 
appointment  is  made  in  conformity  with  the  submission, 
and  the  case  is  examined  over  again. 

1851*  No  award  of  arbitrators  can  be  rendered  when 
there  are  more  than  one,  unless  the  two  named  or  one  of 
these  and  the  third  arbitrator  agree  upon  each  item  of  the 
award.     1  Cou.  81. 

1.  An  award  by  two  of  tkree  arbitraton  is  Bnfficient.  Meikl^kn  t. 
Young,  1  Rev.  de  L^'g.  610,  K.  B.  1811 ;  S.  B.  id. 

Ift82.  Awards  of  arbitrators  are  made  out  in  notarial 
form,  or  deposited  with  a  notary,  who  draws  up  an  authentic 
act  of  the  deposit,  and  they  must  be  given  or  pronounced  to 
the  parties,  or  served  upon  them,  within  the  delay  fixed  by 
the  submission.  Poth.  Proc.  109 ;  1  Cou.  30 ;  1  Boumier, 
285 ;  C.  P.  C.  1026. 

1.  The  deposit  of  an  award  cannot  be  made  by  one  who  has  oeased  to 
be  arbitrator.    Sevigny  v.  Provencher,  1  Q.  L.  B.  122,  8.  G.  B.  1875. 

2.  In  Lower  Canada,  notaries  have  power  to  receive  a  report  of  arbi- 
trators, and  to  give  certified  copies  of  the  swearing  in  of  the  arbitrators 
annexed  thereto.  Tremblay  v.  TJie  Champlain  and  St,  Lawrence  Railwap 
Company,  5  L.  G.  B.  219,  Q.  B.  1856. 

3.  And  saoh  power  was  speciaUy  recognised  as  belonging  to  them  by 
the  Btatates  2  WiU.  IV.  cap.  58  <ft  13  d:  14  Vict.  cap.  114.  JRoy  v.  The 
Champlain  and  St.  Lawrence  Railway  Company,  6  L.  G.  B^  277,  Q.  B.  1856. 

4.  Where  to  an  action  on  an  award  or  compromise,  the  defendant 
pleaded  want  of  service  of  the  award  within  the  delay  fixed  by  law  and 
by  the  terms  of  the  compromise — Held,  that  in  consequence  of  such 
defanlt  of  service,  the  award  was  absolutely  null.  Blanehct  et  ux  t. 
Charron,  4  L.  C.  J.  8,  Q.  B.  1842. 
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5.  An  award  of  arbitrators  and  amiabUt  compositeurs,  not  signified  to 
the  parties  interested  until  after  the  delay  limited  by  the  agreement  for 
the  rendering  of  the  award,  is  null  and  void,  notwithstanding  sach  award 
may  have  been  rendered  within  the  prescribed  time.  Chapman  v.  Hodson, 
9  L.  C.  J.  112,  B.  C.  1864. 

1888*  Extra-judicial  awards  of  arbitrators  can  only  be 
executed  under  the  authority  of  a  competent  court,  upon  a 
suit  brought  in  the  ordinary  manner,  to  have  the  party 
condemned  to  execute  them. 

I8S4U  [The  court  before  whom  such  a  suit  is  brought  may 
examine  into  any  grounds  of  nullity  which  affect  the  award, 
or  into  any  questions  of  form  which  may  prevent  its  being 
homologated  ;  but  it  cannot  enquire  into  the  merits  of  the 
contestation;  nevertheless,  when  a  penalty  has  been  stipu- 
lated in  the  submission,  the  court  may  do  so  whenever  the 
party  contesting  has  paid  or  tendered  the  amount  of  the 
penalty  either  to  the  party  who  accepts  the  award  or  into 
court.]     Poth.  Proc.  110  ;  1  Cou.  80  ;  8  L.  C.  E.  482. 

1.  A  party  who  has  submitted  a  matter  to  arbitrators  cannot,  after  the 
arbitrators  have  made  their  award,  call  for  the  decision  of  the  ordinary 
tribunals  without  previously  paying  the  penalty  stipulated  in  the  arbitra- 
tion bond,  unless  the  award  be  absolutely  null.  Tremblay  v.  Tremblay,  8 
L.  G.  R.  482,  S.  G.  1863. 

2.  The  Superior  Gourt  has  jurisdiction  over  an  arbitrator  appointed  by 
the  Dominion  Government  under  section  142  of  the  British  North  America 
Act,  while  acting  as  such  in  the  Province  of  Quebec,  and  may  inquire 
whether  such  arbitrator  is  in  the  legal  ezerdse  of  his  office.  The  Attomey- 
Oeneral  v.  Gray,  15  L.  C.  J.  806,  8.  G.  1871. 
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TITLE  NINTH. 

DIVISION  OF  LOWER  CANADA  INTO  DISTRICTS  FOR  THE 

ADMINISTRATION  OF  JUSTICE. 

18S5*  I  Lower  Canada  is  divided  into  twenty  districts,  in 
the  manner  set  forth  in  the  following  schedule,  the  first 
column  whereof  contains  the  name  of  each  district ; — ^the 
second  column,  the  places  which  are  comprised  within  the 
district ; — and  the  third  column  the  name  of  the  place  at  or 
near  which  the  sittings  of  the  Superior  Court  are  held,  and 
where  the  district  court-house  and  gaol  are  situated :} 


SCHEDULE. 


NA1CS8   OF  DISTBXCTS. 


Ottawa. 


Montreal 


Terrebonne. 


PL4CS8  00MPBI8ID. 


Counties  of 
Ottawa  and 
Pontiac. 

Counties  of 
Hoohelaga, 
Jaoqaes  Cartier, 
Laval, 
Yandrenil, 
Sonlanges, 
Laprairie,  * 
Chambly, 

Yerdh^res;   and  the 
City  of  Montreal. 

Conntieeof 
Argenteoil, 
Two  Mountains,  and 
Terrebonne. 


GBISP  PLACES. 


VUlage  of  Aylmer. 


City  Oi  Montreal. 


Village  of  St.  Scholas- 
tiqne. 
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NAMB8 

OV    DZBTBICT8. 


JoUeHe. 


Richalien. 


Three  Riven. 


Quebec. 


Bagnenfty. 


Chioontimi. 


GMp4. 


RimoQtki, 


KamouraekAi 


Hontmagny 


PL4CS8  OOMPBiaiD. 


cmxr-puLcis. 


GonntieBof 
L^AsBomptioxi, 
Montcalm,  and 
Joliette. 

Conntiesof 
Bichelieu, 
Yamaska,  and 
Berthier. 

Comities  of 
Maskinongi, 
St.  Maorioe  (including 
City  of  Three  Rivers,) 
Champlain,  and 
Nicolet. 

Counties  of 
Portneuf, 
Quebec, 
Montmorency, 
Levis, 

Lotbiniftre  ;   and    the 
City  of  Quebec. 

Counties  of 
Charlevoix,  and 
Saguenay. 

County  of 
Chicoutimi. 

Counties  of 
Gasp^,  and 
Bonaventure. 


County  of 
Rimouski. 

Counties  of 
Kamouraska,  and 
Temiscouata. 

Counties  of 
L*Islet, 

Montmagny,  and 
Bellechasse. 


Town  of  Industrie. 


Town  of  Sorel. 


City  of  Three  Rivers. 


City  of  Quebec 


Parish  of  St.  Etienne  de 
la  Malbaie  or  Murray 
Bay. 

Chicoutimi. 


New  Carlisle,  in  the  Go. 

of  Bonaventure. 
Peoroft,  in  the  County  of 

Gasp6. 

Parish  of  St.  Germain 
de  Rimouski. 

Parish  of  St.  Louis  de 
Kamouraska. 


Village  of  Montmagny. 


46 
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NAICX8  or    DI8TBICT8. 

PLAOBS  OOKPRISBD. 

CHDEF  PLACES. 

Beauoe 

Counties  of 
Beauoe,  and 
Dorchester. 

Counties  of 
Megantic, 
Aruiabaska,  and 
Drummond. 

Counties  of 
Bichmond  (including 
the   town    of     Sher- 
brooke), 
Wolfe. 

Compton,  and 
Stanstead. 

Counties  of 
Shefford, 
Missisquoi,  and 
Brome. 

Counties  of 
St.  Hyacinth, 
Bagot,  and 
Bouville. 

Counties  of 
St.  John, 
Napierville,  and 
Iberville. 

Counties  of 
Huntingdon, 
Beauhamois,  and 
Chateauguay. 

Parish  of  St.  Joseph  de 
la  Beauce. 

Parish  of  St.  Christophe 
d'Arthabaska. 

Town  of  Shorbrooke. 

Axthabaska 

St.  Francis 

Bedford 

Nelsonville,  in  the  town- 

St.Hyacinth  

Iberville 

ship  6f  Dunham.; 
City  of  St.  Hyacinth. 

Town  of  St.  John. 

Beauhamois 

Town  of  Beauhamois. 

1S56.  [If  the  name  of  the  place  which  is  the  chief- 
place  of  a  district  is  changed,  such  place  nevertheless  con- 
tinues to  be  the  chief-place  under  its  new  name.  If  the  name 
of  such  place  has  been  changed  since  the  passing  of  the  Lower 
Canada  judicature  acts  of  1867  and  1858,  and  is  different 
from  that  mentioned  in  the  above  schedule,  the  chief-place 
must  be  designated  by  the  name  given  by  such  change.] 
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1SS7*  [The  ojfioers  connected  with  the  administration 
of  justice  in  each  of  the  new  districts  created  by  the  Lower 
Canada  judicature  acts  of  1867  and  1868  are  the  same  as 
in  the  old  districts  subsisting  immediately  before  the  time 
when  such  new  districts  were  constituted,  and  proper 
persons  may  in  like  manner  be  appointed  to  fill  such  offices  ; 
and  all  the  provisions  of  law  touching  such  offices  respec^ 
tively,  as  well  with  regard  to  the  security  to  be  given  by 
the  persons  holding  the  same,  or  the  appointment  of  deputies, 
as  with  regard  to  other  matters,  extend  to  the  like  officers 
in  the  new  districts,  subject  always  to  any  provisions  of 
any  other  act  then  in  force.] 

185S«  [The  banlieue  of  Quebec,  as  defined  in  chapter  75 
of  the  Consolidated  Statutes  for  Lower  Canada,  is  and  always 
has  been  part  of  the  district  of  Quebec.  The  banlietie  of 
Three  Bivers  is  and  always  has  been  part  of  the  district  of 
Three  Bivers.] 


PINAL  PROVISIONS. 

18S9»  The  forms  contained  in  the  appendix  to  this  code, 
whether  in  connection  with  this  code  or  with  the  Civil  Code, 
or  others  to  the  same  effect,  may  be  used  in  the  cases  to 
which  they  are  intended  to  apply. 

1800*  The  laws  concerning  procedure  in  force  at  the 
time  of  the  coming  into  force  of  this  code,  are  abrogated  r 

1.  In  all  cases  in  which  this  code  contains  any  provision 
having  expressly  or  impliedly  that  effect : 

2.  In  all  cases  in  which  such  laws  are  contrary  to  or 
inconsistent  with  any  provision  of  this  code,  or  in  which 
express  provision  is  made  by  this  code  upon  the  particular 
matter  to  which  such  laws  relate : 
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Except  always  that  as  regards  proceedings,  matters  and 
things  anterior  to  the  coming  into  force  of  this  code,  and  to 
which  its  provisions  could  not  apply  without  having  a 
retroactive  effect,  the  provisions  of  law  which  without  this 
code  would  apply  to  such  proceedings,  matters  and  things 
remain  in  force  and  apply  to  them,  and  this  code  applies  to 
them  only  so  far  as  it  coincides  with  such  provisions. 

Inasmach  as  the  code  of  prooedore  does  not  attach  any  penalty  for  not 
filing  the  statement  required  by  G.  C.  P.  766,  the  penalty  imposed  by 
S974  of  the  Givll  Ckide,  and  C.  8.  L.  C.  0.  87.  s.  12,  8ab*8.  2  cannot  be 
enforced.    Carter  v.  MoUan,  27  L.  G.  J.  167,  P.  G.  1888. 

1801.  If  in  any  article  of  this  code  founded  on  the  laws 
existing  at  the  time  of  its  promulgation,  there  be  a  difference 
between  the  English  and  French  texts,  that  version  shall 
prevail  which  is  most  consistent  with  the  provisions  of  the 
existing  laws  on  which  the  article  is  founded ;  and  if  there 
be  any  such  difference  in  an  article  changing  the  existing 
laws,  that  version  shall  prevail  which  is  most  consistent 
with  the  intention  of  the  article,  and  the  ordinary  rules 
of  legal  interpretation  shall  apply  in  determining  such 
intention. 
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RULES    OF    PRACTICE 


or  THS 


SniOB  GOIT  FOR  LOWER  GMM 


CHAPTER    I. 

OF  THE   OFFICERS  OF  THE   COURT. 

I.  That  the  Qneen's  Coansel,  and  barristen  who  practise  in  this  Court, 
^o  appear  when  in  ooort,  habited  in  black  and  in  saoh  robes  and  bands  as 
are  worn  by  the  Qaeen*s  Coansel  and  barristers  in  Westminster  Hall,  as 
heretofore  hath  been  nsed/and  that  no  Queen's  Counsel,  or  barrister,  be 
heard  in  any  cause  who  is  not  so  habited. 

II.  That  every  attorney  practising  in  this  court,  do  file  in  writing,  im 
the  office  of  the  prothonotary,  an  election  of  his  domicile  as  such  attorney, 
at  some  place  within  a  mile  of  the  Court  House,  at  the  place  where  he 
practises,  and  that  in  default  of  his  so  doing,  he  shall  be  considered  to 
have  elected  his  domicile  as  such  attorney  for  all  intents  and  purposes  in 
the  office  of  the  prothonotary  at  such  place.    C.  C.  P.  art.  86. 

III.  That  the  prothonotary  of  this  court,  do  appear  whoi  in  court, 
habited  in  black  and  in  such  robes  and  bands,  as  are  worn  by  the  pro- 
thonotary in  Westminster  Hall,  as  heretofore  hath  been  used  ;  that  the 
sheriff,  when  in  court,  do  appear  habited  in  black  with  his  robe,  his  wai^d 
of  office  and  sword  as  heretofore  hath  been  used ;  and  that  the  crier, 
when  in  court,  do  appear  habited  in  black  and  in  such  robe  as  is  worn  by 
that  officer  in  Westminster  Hall. 

IV.  That  the  offices  of  the  prothonotary  and  of  the  sheriff  be  open 
on  every  juridical  day  during  term,  and  also  in  the  districts  of  Que- 
bec and  Montreal,  on  every  Monday  being  a  juridical  day,  from  the 
hour  of  eight  in  the  morning  until  the  hour  of  six  in  the  afternoon  ; 
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and  in  the  Distriote  of  Quebec  and  Montreal,  during  vacation  (Mondaya 
excepted)  from  the  hoar  of  nine  in  the  morning  until  the  hour  of  four  in 
the  afternoon  of  every  juridical  day,  and  in  the  Districts  of  Three  Rivers^ 
St.  Francis,  and  Gaspd,  during  vacation,  from  the  hour  of  nine  in  the 
morning  until  noon,  and  from  the  hour  of  two  to  the  hour  of  four  in  the 
afternoon. 

y .  That  the  sheriff,  the  prothonotary  and  the  crier  do  personally  attend 
in  court,  in  their  respective  places,  de  die  in  dienty  during  each  term  from 
the  opening  until  the  rising  of  the  court,  and  in  like  manner  daring  all 
sittings  of  the  court  held  in  vacation^ 

YI.  That  no  barrister  or  attorney,  prothonotary,  sheriff,  crier,  bailiff 
or  sheriff's  officer,  shall  be  bail  ^r  surety  in  any  action  or  proceedings 
cognizable  by  this  court,  or  by  any  judge  thereof. 

VII.  That  all  orders  and  rules  for  the  conduct  and  regulation  of  the 
sheriff  in  the  execution  of  his  duty,  shall  extend  to  the  coroner,  in  all 
cases  in  which  such  duty  shall  be  executed  by  him.    C.  G.  P.  art.  466. 


CHAPTER   II. 

GENERAL   OBDERS*. 

VIII.  That  the  rules  and  orders  of  practice  of  this  court  shall  be  fairly 
entered  by  the  prothonotary  in  a  book  to  be  by  him  kept  for  that  purpose, 
and  all  decisions  of  this  court  on  points  of  practice,  shall  also  be  entered 
by  the  prothonotary,  when  so  directed  by  the  court,  in  another  book  to  be 
by  him  kept  for  that  purpose — ^to  each  of  which  books  there  shall  be  an 
index,  and  all  practitioners  of  this  court  shall,  during  office  hours,  have 
access  thereto,  and  therefrom  be  allowed  to  take  extracts  and  copies 
gratis,    C.  G.  P.  art.  29. 

IX.  That  all  writs  and  other  practical  forms,  which  are  or  shall  be^ 
settled  by  this  court,  shall  in  like  manner  be  fairly  entered  by  the  protho- 
notary in  a  register  to  be  by  him  kept  for  that  purpose,  to  which  there 
shall  be  an  index,  and  all  practitioners  of  this  court  shall  at  all  times^ 
during  office  hours,  have  access  thereto,  and  therefrom  be  allowed  to  tak» 
extracts  and  copies  gratii, 

X.  That  every  wilful  breach  of  an  order  or  rulelof  practice  of  this  court 
(for  which  no  fbie  or  other  specific  punishment  is  provided  in  the  body  of 
such  rule  or  order)  shall  be  considered  a  contempt  of  court,  and  punished 
accordingly. 
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XI.  That  in  oompntations  of  time  no  fractions  of  a  day  be  allowed 
nor  shall  any  Sunday  or  binding  holiday  {/He  d'ohligation)  be  reckoned 
onlees  otherwise  provided  for  by  law.    C.  G.  V,  art.  24. 

Xn.  That  whenever  any  delay  shall  expire  on  a  non-juridical  day, 
sQch  delay  shall  be  enlarged  to  the  next  joridioal  day.    0.  G.  P.  art.  24. 

XIII.  That  no  paper  of  any  description  shall  be  received  by  the 
prothonotary,  in  any  cause,  unless  the  same  be  regularly  docketed  by 
mentioning  the  title  and  number  of  the  cause,  the  general  description  of 
such  paper,and  the  party  filing  the  same. 


CHAPTER    III. 

OF    PROCESS    AD    RESPONDENDUM. 

XIV.  That  a  register  of  all  and  every  process  a4  respondendum  whatso- 
ever, issued  .from  this  court,  specifying  the  names  of  the  parties,  the 
amount  demanded,  the  cause  of  action,  and  the  return  day  of  eacli 
process  respectively,  shall  be  kept  by  the  prothonotary,  to  which  all  per- 
sons, during  offioe  hours,  shall  have  access  gratis. 

XY.  That  no  process  od  rtapondendum^  of  any  description,  shall  issue 
until  an  [appearance  for  the  party  requiring  such  process,  and  a  pracipe 
for  the  same,  be  filed  in  the  office  of  the  prothonotary.    G.  G.  P.  art.  44. 

XVI.  That  no  process  ad  respondendum,  founded  upon  affidavit,  shall 
issue  in  any  suit  until  the  affidavit  upon  which  such  process  is  founded 
be  filed  by  the  plaintiff  in  the  office  of  the  prothonotary. 


CHAPTER  IV. 

OF  CBBTIFICATBS  OF   SERVICE,   ETC. 

XYII.  That  every  affidavit  or  certificate  of  service  shall  particularly 
desoribe  the  manner,  place  and  time  of  service,  in  letters,  and  also  the 
distance  from  the  place  of  service  to  the  court  house  at  which  the  party 
is  reqtdzed  to  appear.    G.  G.  P.  art.  78. 
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XVIII.  That  all  services  on  the  attorney  of  any  party  be  made  be< 
tween  the  hoars  ot  nine  a.m.  and  six  p.m.,  from  the  twenty-first  of  March 
to  the  twenty-first  of  September;  and  between  the  hours  of  nine  a.m.  and 
five  p.m.  daring  the  remainder  of  the  year.  That  every  service  of  process 
and  other  service  on  any  party  to  a  suit  be  made  between  the  hoars  of 
eight  in  the  forenoon  and  the  hoar  of  seven  in  the  afternoon.  O.  C.  P. 
art.  65. 


CHAPTER   V. 


ON   APPEARANCES — ^AND   OF  BAIL. 

XIX.  That  of  every  appearance  which  shall  be  filed  for  a  defendant  a 
daplioate  or  certified  copy  shall  be  served  daring  the  same  day  apon  the 
plaintiff's  attorney.    G.  C.  P.  arts.  83.  462. 

XX.  That  no  change  of  attomies  shall  in  any  case  be  allowed  without 
leave  of  coart,  or  of  a  jadge  in  vacation.    C.  G.  P.  art.  200  et  seq. 

XXI.  That  an  attorney  who  shall  appear  for  any  person  shall  not, 
withoat  leave  of  court  or  a  judge  in  vacation,  be  permitted  to  withdraw 
from  the  suit  in  which  he  shall  have  so  appeared.    G.  G.  P.  art.  201. 

XXII.  That  in  every  suit  in  which  a  party  shall  cease  to  be  repreeented 
by  attorney  he  may  be  compelled,  by  rale  of  court,  to  substitute  an  attor- 
ney or  an  appearance  in  person ;  and  in  default  of  a  plaintiff  so  doing,  his 
action  shall  be  dismissed  with  costs,  d  sauf  d  te  pourvoir ;  in  default  of  s 
defendant  so  doing  it  shall  be  competent  for  the  plaintiff  to  proceed 
ex  parte.    G.  G.  P.  art.  203. 

XXIII.  That  no  surrender  of  any  defendant,  by  himself  or  by  his  bail, 
shall  be  valid  or  effectual,  or  allowed  as  such,  unless  such  surrender  be 
made  in  open  court,  or  before  one  of  the  judges  of  this  court  in  vacation, 
nor  unless  the  court  or  such  judge  before  whom  such  surrender  shall  be 
made  shall  have  made  an  entry  or  minute  of  such  surrender,  and  shall 
have  committed  such  defendant  thereupon  to  the  custody  of  the  sheriff  in 
discharge  of  such  bail ;  and  in  every  case  of  surrender  made  before  any 
judge  of  the  court,  the  minute  of  such  surrender  shall  forthwith  be 
returned  into  the  office  of  the  prothonotary,  and  there  be  filed  of  record 
in  the  suit  to  which  such  minute  shall  relate,  and  a  copy  of  such  minute 
shall  relate,  and  a  copy  of  such  minute  shall,  by  the  prothonotary,  be 
delivered  with  such  defendant  to  the  said  sheriff.    G.  G.  P.  art.  831. 
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CHAPTER    VI. 

OF   EXHIBITS   AND    COMMUNICATION  OF  PAPERS. 

XXIV.  That  all  paper-writings  whereon  any  declaration  or  other 
pleading  is  founded,  or  duly  certified  copies  of  such  papers,  shall,  with 
lists  thereof,  be  filed  together  with  such  declaration  or  other  pleading 
respectively,  and  not  afterwards,  unless  by  the  special  permission  of  the 
court ;  and  that  all  other  paper- writings  which  any  party  shall  see  fit  to 
produce  in  evidence,  together  with  the  originals  of  all  actei  aout  teing 

■ 

pnW,  copies  of  which  shall  have  been  filed  as  hereinbefore  directed,  shall 
be  exhibited  and  filed  with  lists  before  the  enquHe  of  the  party  producing 
the  same  be  dosed.    C.  G.  P.  art.  99,  et  seq. 

XXY.  That  every  list  of  exhibits  shall  be  an  index  to  all  the  exhibits 
therewith  filed,  by  number,  title,  date  and  description,  under  the  signa- 
ture of  the  attorney  or  party  filing  such  exhibits,  and  any  exhibit  which 
shall  not  be  so  mentioned  in  such  list  shall  not  be  received.  C.  C.  P.  art. 
99. 

XXVI.  That  all  delays  to  plead  shall  be  reckoned  from  the  day  on 
which  the  exhibits,  in  support  of  the  pleading  to  be  answered,  shall  have 

been  filed.    C.  C.  P.  art.  108. 

♦ 

XXVII.  That  aU  parties  to  a  suit  shall  be  entitled  to  communication  of 
all  exhibits  and  other  paper-writings,  filed  in  such  suit,  at  the  office  of 
the  prothonotary.    G.  G.  P.  art.  101. 

XXVIII.  That  of  all  exhibits  or  other  paper- writings  in  any  cause, 
being  copies  of  acte»  anthentiquet  or  of  papers  sous  seing  privi^  communica- 
tion shall  be  given  on  the  receipt  of  the  party  indorsed,  dated  and  signed 
upon  the  list  of  exhibits,  and  such  party  shall  be  entitled  to  retain  such 
copies  in  communication  during  forty -eight  hours;  it  being  expressly 
provided  that  no  original  paper- writings  shall  be  removed  from  the  office 
of  the  prothonotary  for  any  cause  whatsoever. 

XXIX.  That  no  exhibit,  in  any  cause,  shall  be  withdrawn  pending 
such  cause,  or  within  a  year  and  a  day  from  the  final  judgment  in  such 
cause,  without  an  order  of  the  court  or  of  a  judge  in  vacation ;  and  before 
such  exhibit  or  other  paper- writing  be  withdrawn,  a  copy  thereof  (except 
of  authentic  instruments),  certified  by  the  prothonotary,  shall  be  filed  of 
record,  unless  otherwise  ordered  by  the  court  or  judge. 
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CHAPTER    VII. 

OF   PLEADINGS. 

XXX.  That  whenever  the  particulan  of  any  demande  shall  be  diaelosed 
by  the  declaration,  and  no  bill  of  particolars  shall  be  therewith  filed,  no 
proceedings  shall  be  had  upon  such  declaration,  but  the  same  shall  upon 
the  motion  of  the  adverse  party,  be  rejected,  and  thereupon  the  action  of 
the  plaintiff  be  dismissed,  unless  it  be  otherwise  ordered  by  the  court  upon 
sufficient  cause  shown.    C.  O.  P.  art.  50. 

XXXI.  That  of  every  pleading  filed  a  certified  copy  shall  be  served 
upon  the  adverse  party,  and,  until  such  service  shall  have  been  made  the 
pleading  shall  not  be  held  to  have  been  filed.    C.  C.  P.  art.  462. 

XXXII.  That  no  exception  d^lifuttoire,  p/remptoire  d  la  forme  or  dUaioire 
be  received  unless  the  party  offering  such  exception  shall  therewith 
deposit  in  the  hands  of  the  prothonotary  the  sum  of  two  pounds  one 
shilling  and  eightpence  for  every  such  exception,  to  answer  the  costs  of 
the  adverse  party,  if  such  exception  be  dismissed  or  withdrawn,  in  the 
proportion  of  eleven  shillings  and  eightpence  to  the  prothonotary,  and 
one  Dound  ten  shillings  to  the  attorney.    G.  C.  P.  art.  112. 

XXXIII.  That  upon  every  exception  ddelinatoirej  piremptoire  A  la  forme 
or  dilatoire,  the  plaintiff  may  move  for  hearing,  without  an  answer  ;  it 
being  expressly  provided  that  every  plaintiff  so  moving  shall  thereby,  for 
the  purpose  of  such  hearing,  be  held  to  confess  the  allegations  contained 
in  such  exception. 

XXXIY.  That  in  every  case  in  which  an  exception  d/elinatoire,  dilatoire 
or  p/remptoire  d  la  forme  shall  be  filed,  the  delay  to  plead  to  the  merits 
shall  be  computed  from  the  day  on  which  such  exception  shall  have  been 
disposed  of.    C.  G.  P.  arts.  181,  182,  188. 

XXXY.  That  with  every  d^fente  aufondt  en  droit  shall  be  filed  a  notice 
assigning  all  the  grounds  of  such  defense  au  fojids  en  droit ;  it  being 
expressly  ordered  that  no  party  shall  be  permitted  to  urge  any  ground,  in 
support  of  a  d/fense  aufonds  en  droit,  not  so  set  forth  and  particularised 
in  such  notice.    G.  G.  P.  art.  147. 

That  every  demurrer  to  a  plea  or  special  answer  shall  contain  an 
assignment  of  the  causes  on  which  that  demurrer  is  founded. — (Pro- 
mulgated, Quebec,  June,  1854) — {Additional  rule  promulg<Ued  iuibte- 
quently,  Quebec,  June,  1854.) — That  it  shall  be  lawful  for  a  defendant, 
by  leave  of  a  judge  of  this  court,  to  pay  into  court  the  sum  of  money 
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which  snoh  defendant  acknowledges  to  owe  to  the  plaintiff,  and  there- 
apon,  unless  the  plaintiff  shall  accept  thereof  in  fall  discharge  of  his 
suit,  the  said  sum  shall  be  struck  ont  of  the  declaration  and  paid  out  of 
court  to  the  plaintiff  and  upon  the  trial  of  the  issue,  the  plaintiff  shall 
not  be  allowed  to  give  evidence  for  the  sum  so  acknowledged  to  be  due. 
C.  C.  P.  art.  643. 


CHAPTEE   VIII. 

OF    INCIDENTAL    CB08S    DEMANDS,    INTERVENTIONS,   AND    EVOCA- 
TIONS. 

XXXVl. — That  every  incidental  cross  demand  shall  be  filed  at  the 
same  time  with  the  plea  to  the  action;  and  no  such  incidental  cross 
demand  shall  be  afterwards  received.    G.  C.  P.  arts.  151,  152. 

XXXVII. — That  every  incidental  cross  demand  shall  be  deemed  a 
distinct  action,  and  shall  not  delay  the  proceedings  of  the  plaintiff.    Ibid. 

XXXVIII. — That  every  cause  brought  by  evocation  before  this  court, 
and  in  which  the  plaintiff  shall  think  fit  to  file  another  declaration,  such 
plaintiff  shall,  within  eight  days  from  the  allowance  of  such  evocation, 
file  such  other  declaration.    G.  G.  P.  art.  1058. 

XXXIX. — That  the  rules,  orders  and  delays  prescribed  by  law,  or  by 
this  court,  with  respect  to  the  pleadings  upon  demands  in  chief,  shall  in 
all  things  apply  to  and  be  the  rules,  orders  and  delays,  with  respect  to  all 
pleadings  upon  incidental  demands,  interventions  and  causes  brought 
before  the  court  by  evocation. 


CHAPTER    IX. 

OF  ENQUETES. 

XL. — That  there  shall  be  kept  in  the  office  of  the  prothonotary,  a  roll, 
to  be  called  the  rSle  det  enquHei^  upon  which  shall  be  inscribed  all  causes 
laid  down  for  the  adduction  of  proof.    G.  G.  P.  art.  237. 

XLI. — That  no  proof  shaU  be  adduced  in  any  contested  cause  unless 
two  days  in  term,  or  eight  days  in  vacation,  shall  have  intervened  between 
the  notice  of  such  inscription  and  the  day  appointed  for  the  making  of 
pxDof.    G.  G.  P.  art.  285. 
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XLII.  That  M  soon  as  the  iBsaes  of  fact  shall  be  perfected  in  any  came 
in  which  no  iaeae  of  law  hath  been  raieed,  or  if  raised,  hath  been  disposed 
of,  either  party  may  inscribe  the  canse  upon  the  tSUm  des  enquHe$,  C.  C. 
P.  art.  234. 

XLIII.  That  if,  on  the  day  appointed  for  adducing  proof,  the  party 
l>oand  to  proceed  shall  not  appear,  or  appearing  shall  not  proceed,  or  shew 
legal  canse  for  not  proceeding,  his  enquAe  shall,  upon  the  application  of 
the  adverse  party,  be  declared  dosed,  and  a  day,  if  neoessary,  shall  be 
fixed  for  the  enqufu  of  snch  adverse  party,  npon  his  application  to  that 
effect.    G.  C.  P.  art.  283. 

XLIV.  That  a  witness  shall  be  examined  by  one  counsel  and  no  more, 
and  cross-examined  by  one  counsel  and  no  more. 

XLY.  That  any  cause  inscribed  on  the  rdle  des  enquHe»  shall  remain 
thereon,  until  the  enqviHe  in  such  cause  shall  have  been  declared  closed, 
and  shall  be  held  to  be  continued  from  day  to  day  without  any  special 
application  to  that  effect.  Provided  always  that  if  more  than  one  day 
shall  elapse  without  any  proceeding  or  application  in  such  cause,  and 
without  the  same  being  specially  continued  to  a  day  certain,  no  proceed- 
ing or  application  shall  thereafter  be  taken  or  received  without  notice  of 
at  least  one  day  to  the  adverse  party. 

XL VI.  That  all  interrogatories  to  be  annexed  to  any  order  or  commis- 
sion,  in  the  nature  of  a  comminion  rogatoire^  unless  settled  by  consent, 
shall  be  allowed  by  one  of  the  judges.    C.  C.  P.  art.  811. 

XLYII.  That  if  any  such  order  or  commission  shall  not  be  returned  on 
the  day  appointed  for  such  return  (if  such  there  be)  or  within  a  reason- 
able time  after  the  issuing  thereof  (if  such  order  or  commission  be  return- 
able without  delay)  it  shall  be  competent  for  the  parties  to  proceed  in 
such  cause,  as  if  no  order  or  commission  had  issued,  unless  good  cause  to 
the  contrary  be  shown  on  motion  to  that  effect.    C.  C.  P.  art.  316. 

XLYIII.  That  either  party  shall,  at  any  time,  have  a  right,  by  appli- 
cation to  the  court  in  term,  or  to  a  judge  in  vacation,  to  cause  the  return 
to  any  order  or  commission  to  be  opened,  unless  good  cause  to  the  con- 
trary be  shewn ;  but  the  return  to  an  order  or  commission,  issued  at  the 
instance  of  the  defendant,  shall  not  be  opened  until  the  plaintiff's  enquHe. 
be  closed.    C.  C.  P.  art.  313. 

XLIX.  That  in  all  cases  in  which  the  service  of  a  rule  for  termeni  dki- 
ioire,  or  for  fait$  et  articleM  shall  be  made  within  the  distance  of  five 
leagues  from  the  court  house,  there  shall  be  one  intermediate  juridical 
day  between  the  day  of   service  and  the   day  of  return,  and  when 


INSOBJVnON  OF  CAUSES  FOB  HEARING.  788 

beyond  that  distance,  one  intennediate  juridical  day  as  above,  and  also 
one  intermediate  juridical  day  for  every  five  leagues  of  distance. — 
(Additional  rule  promulgated  subsequently :  Quebec,  June,  1864.) 

That  a  party  served  with  a  rule  to  answer  interrogatories  upon  faiu  et 
articles,  shall  give  his  answers  before  the  closing  of  the  enquAe  of  the 
party  who  has  obtained  the  rule,  and  that  no  answers  shall  be  afterwards 
received,  except  by  leave  of  the  court,  obtained  on  a  special  application 
for  the  same.    C.  C.  P.  arts.  228,  225, 445. 


CHAPTER    X. 

OF    THE   INSCRIPTION    OF   CAUSES   FOR   HEARING. 

L.  That  there  be  kept  in  the  office  of  the  prothonotary  a  roll  to  be 
called  the  rSU  de  droit,  upon  which  shall  be  inscribed  all  causes  for 
hearing,  upon  any  issue  of  law,  or  upon  the  merits,  or  other  matter. 

LI.  That  no  contested  cause  shall  be  heard  upon  any  inscription  on 
the  rfile  de  droit  unless  two  juridical  days  shall  have  intervened  between 
the  inscription  and  the  day  appointed  for  the  hearing.    G.  C.  P.  art.  462, 

LII.  That  so  soon  as  any  issue  of  law  is  perfected,  either  party  may 
inscribe  the  cause  on  the  rdle  de  droit  for  hearing  on  such  issue  ;  and  if 
on  the  day  appointed  for  the  hearing,  the  party  by  whom  such  law  issue 
hath  been  raised  shall  not  appear,  and  his  adversary  shall  appear,  the 
pleading  whereby  the  same  hath  been  raised  shall  be  dismissed  with 
costs.    If  neither  party  be  present  the  inscription  shall  be  discharged. 

LIU.  That  so  soon  as  enquAe  upon  any  preliminary  exception  shall  be 
dosed,  either  party  may  inscribe  the  same  upon  the  rSle  de  droit,  for 
hearing  on  the  merits  of  such  exception,  and  if  on  the  day  appointed  for 
the  hearing  thereof,  the  party  exoipient  shall  not  appear,  his  exception 
shall,  on  the  application  of  the  adverse  party,  be  dismissed  with  costs.  If 
neither  party  appear,  the  inscription  shall  be  discharged. 

LIV.  That  as  soon  as  the  enquHe  in  any  contested  cause  shall  be  closed, 
either  party  may  inscribe  such  cause  on  the  rSle  de  droit  for  hearing  on 
the  merits,  and  if,  on  the  day  appointed  for  the  hearing  thereof,  the 
plaintiff  shall  not  appear,  his  action  shall,  on  the  application  of  the 
adverse  party,  be  dismissed  with  costs.  If  neither  party  appear,  the 
inscription  shall  be  discharged. 
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CHAPTER    XL 

OF   MOTIONS. 

LV.  That  no  motion  be  received  or  heax d  unless  previoas  notice  there- 
of, of  at  least  one  day,  be  given  to  the  adverse  party,  excepting  the  motions 
whereupon  side-bar  rules  may  be  obtained,  and  those  hereinafter  specially 
mentioned. 

LYI.  That  the  parties  shall  not  be  heard  on  any  rule  unless  one  day 
shall  have  intervened  between  the  service  of  such  rule  and  the  day 
appointed  for  the  hearing  thereof.* 

LVII.  That  every  motion  founded  on  special  matter  shall  contain  the 
grounds  on  which  such  motion  is  made,  and  no  party  shall  be  permitted 
to  urge  any  ground  in  support  of  a  motion  not  set  forth  in  such  motion. 

LVIII.  That  the  following  motions,  being  motions  of  coune,  may  be 
made  and  filed  in  the  office  of  the  prothonotary,  and  be  by  him  received, 
and  rules  entered  thereon,  in  the  same  manner  as  if  made  in  open 
court : 

1.  For  the  sheriff  to  return  a  writ — nisi  ; 

2.  For  particulars — nisi  ; 

3.  For  security  for  costs,  the  plaintiff  being  a  person  without  that 

part  of  the  province,  heretofore  Lower  Canada,  and  stated  so 
to  be,  in  the  declaration — nisi  ;  C.  G.  P.  art.  129. 

4.  To  give  security  for  costs — nisi ; 

5.  For  a  jury  trial— mn ;  C.  C.  P.  art.  360. 

6.  To  strike  a  cause  from  the  rfile  de  droit  or  rdU  des  enqnHes — nisi ; 

7.  For  a  reference  to  experts— nisi ;  G.  0.  P.  art.  322. 

8.  To  set  aside  or  confirm  a  report — nisi ;  C.  G.  P.  art.  345. 

9.  To  pay  money  into  court — nin  ; 

10.  To  file  a  retraxit — nisi  ; 

11.  To  dismiss  for  want  of  proceedings — nisi  ; 

12.  To  discontinue  on  payment  of  costs — nisi ;  G.  G.  P.  art.  450. 

13.  For  acte  to  party  that  he  does  not  contest  an  opposition — nisi ; 

G.  G.  P.  art.  586. 

14.  For  a  rule  on  defendant  for  wain  lev/e  on  such  opposition— iii«i  ; 

15.  To  homologate  a  report  of  distribution — nisi ;  G.  G.  P.  art.  749. 

16.  For  the  sheriff  to  bring  in  the  body — nisi. 

*One  clear  day  should  be  allowed  between  the  service  and  return  of  a 
rule  for  contempt.    Fair  v.  Cassels,  4  L.  N.  102,  S.  G.  B.  1881. 
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LIX.  That  the  following  motions  may  be  made  and  adjadioated  apon 
without  notice — to  the  advene  party : 

1.  For  judgment  pursuant  to  confession,  or  to  a  verdict  of  jury  ;  C.  G. 

P.  arts96afi4425 

2.  To  defer  or  refer  tke  terment  decinore  ;  C.  G.  P.  art.  444. 
8.  For  faiu  et  articles;  G.  G.  P.  art,  222. 

4.  To  obtain  acte  of  the  court. 

LX.  That  a  party  intending  to  produce  any  affidavit  or  other  paper- 
writing  in  support  of  any  motion  or  rule,  shall  with  the  notice  of  such 
motion  or  copy  of  such  rule,  serve  on  the  opposite  party  copies  of  the 
affidavits,  or  other  paper- writings  intended  to  be  produced,  and  in  default 
of  his  BO  doing,  the  opposite  party  shall  be  entitled  to  delay,  until  the 
next  day,  to  take  conunnnication  of  such  papers.    G.  C.  P.  art.  462. 

LXI.  That  the  validity  of  every  report  of  experts  or  award  of  arbitra- 
tors shall  be  decided  upon  a  motion,  or  upon  a  rule  nin  to  homologate 
the  report,  or  to  set  the  report  aside,  as  the  case  may  be.  G.  G.  P.  art. 
847. 

LXII.  That  every  application  for  security  for  costs  shall  be  made 
within  four  days  from  the  appearance  of  the  party  making  such  applica- 
tion.   G.  G.  P.  art.  107. 

LXIII.  That  all  costs  to  which,  in  any  case,  a  party  is  entitled  ui>on  a 
motion  in  any  way,  be  asked  for  at  the  time  at  which  such  motion  is 
made  and  heard,  and  not  afterwards. 


CHAPTER    XIL 

OF   TRIALS  BY  JURY. 

LXIV.  That  in  every  cause  wherein  a  trial  by  jury  may  by  law  be  had, 
the  party  desiring  such  trial  shall  declare  his  option,  either  by  his  decla- 
ration or  plea,  or  by  motion  to  be  made  within  four  days  after  the  issue 
is  perfected ;  and  after  the  said  four  days,  either  party  may  move  for  the 
appointment  of  a  day  for  trial  and  the  issuing  of  a  venire  faeiat.  G.  G.  P. 
art.  850. 

LXV.  That  with  every  such  motion  the  party  shall  be  bound  to  de- 
posit, in  the  hands  of  the  prothonotary,  the  sum  of  five  pounds,  six 
shillings  and  eight  pence,  to  be  distributed  as  follows:— To  the  pro- 
thonotary, for  striking  the  jury,  for  the  writ  of  venire  faeiat,  for  calling 
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and  Bwearing  the  jury,  and  for  reoording  the  verdict,  twenty  atiillingt ;  to 
the  sheriff,  for  his  servioee,  aooording  to  the  tuiff,  twenty  ■hilliwgp ;  to 
the  crier,  six  shillings  and  eight  pence ;  and  for  the  joiors,  the  sum  of 
three  ponnds,  the  amount  alk>wed  by  law.    G.  C.  P.  art.  866. 

LXVI.  That  the  sheriff  shall  not  be  bound  to  summon  such  jury  until 
a  sum  of  money  be  placed  in  his  hands,  sufficient  to  pay  the  coets  of  sum- 
moning such  jury. 

LXVn.  That  any  difference  respecting  the  amount  of  the  sum  to  be  so 
deposited  be  determined  by  one  of  the  judges. 

LXVIII.  That  if  the  sum  so  deposited  be  more  than  sufficient  to  pay 
such  costs,  the  surplus  shall  be  returned  to  the  party  who  deposited  the 
same,  and  if  it  be  insufficient,  the  balance  shall  be  paid  to  the  shenlT 
before  the  jury  shall  be  sworn. 

LXIX.  That  the  striking  of  the  jury  shall  take  place  in  the  office  of  the 
prothonotary.    G.  G.  P.  art.  367. 

LXX.  That  the  party  who  obtains  an  order  for  venirtfaciat  shall  gives 
notice  to  the  opposite  party,  of  at  least  one  day,  of  the  time  appointed  for 
the  striking  of  the  jury,  but  the  want  of  such  notice  shall  not  prevent  the 
striking  of  the  jury,  if  the  party  entitled  to  notice  do  not  object  to  such 
want  of  notice. 

LXXI.  That  if  the  attorney  of  either  of  the  parties  make  default  to 
appear  before  the  prothonotary  at  the  time  appointed  for  the  striking  of 
the  jury,  or  appearing,  shall  refuse  to  strike  out  from  the  list  of  jurors,  in 
such  cause,  the  names  of  twelve,  or  of  any  lesser  number  of  such  jurors, 
the  prothonotary,  in  the  absence,  or  on  the  refusal  of  such  attorney,  shall 
strike  out  of  the  said  list  of  jurors,  twelve  on  behalf  of  the  party  of  such 
attorney,  in  the  manner  directed  by  law,  or  such  leaser  number  as  the 
attorney  shall  refuse  or  neglect  to  strike  out.    G.  G.  P.  art.  870. 

LXXII.  That  in  every  case  in  which  a  trial  by  jury  shall  be  ordered, 
two  days  at  least  before  the  day  appointed  for  such  trial,  faetums  or  paper- 
books  containing  a  statement  of  the  facts  to  be  proved  and  of  the  author- 
ities in  support  of  the  demand  and  of  the  defence,  be  delivered  by  the 
parties  respectively,  sealed  up,  to  the  prothonotary,  to  be  by  him  forth- 
with delivered  to  the  judge  whose  duty  it  may  be  to  preside  at  the  trial  of 
such  case.    G.  G.  P.  art.  898. 

LXXni.  That  so  soon  as  the  venire  faciat  shall  be  returned  the  parties 
shall  be  called,  and,  if  neither  party  shall  appear,  the  jury  shall  be 
forthwith  discharged ;  but  if  the  plaintiff  shall  appear  and  the 
defendant,  being  so  called,  shall  not  appear,  the  default  of  such  de- 
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fendant  shall  be  recorded,  and  thereupon  the  evidence  of  the  plaintiff 
ehall  be  heard  ex  parte,  the  verdict  of  the  jury  taken  thereon,  and  judg- 
ment entered  as  to  law  and  justice  shall  appertain.  And  if  the  defendant, 
being  so  called  shall  appear,  and  the  plaintiff,  being  called,  shall  not 
appear,  the  default  of  such  plaintiff  shall  be  recorded  and  judgment  of 
non-suit  thereupon  entered  in  due  course,  dismissing  such  plaintiff,  tauf 
d  te  pourvoir,  with  costs  to  the  defendant.    G.  C.  P.  art.  394. 

LXXIY.  That  in  every  case  in  which  a  jury  shall  be  sworn,  and  the 
plaintiff  in  such  cause  shall  choose  at  any  time  before  the  verdict  of  such 
jury  shall  be  given,  to  become  non-suit,  and,  for  that  purpose,  shall 
withdraw  from  the  court,  such  plaintiff  shall  be  called,  and,  not  appear- 
ing, the  default  of  such  plaintiff  shall  be  recorded,  and  judgment  of  non- 
suit shall  be  entered  in  due  course,  dismissing  such  plaintiff,  aauf  d  $e 
pourvoir,  with  costs  to  the  defendant.    G.  G.  P.  art.  895. 

LXXY.  That  a  motion  for  judgment  upon  a  verdict  shall  not  be  made 
until  after  the  expiration  of  four  days  in  term  from  the  day  on  which 
Buch  verdict  shall  be  recorded.    G.  G.  P.  art.  421. 

LXXVI.  That  every  motion  for  a  new  trial,  after  verdict,  be  made  on 
or  before  the  fourth  day  in  term  next  after  the  day  on  which  such  verdict 
shall  be  recorded.    G.  G.  P.  art.  423. 

LXXYII.  That  every  motion  in  arrest  of  judgment  after  verdict  be 
made  on  or  before  the  expiration  of  the  fourth  day  in  term  next  after  the 
day  on  which  such  verdict  shall  be  recorded ;  except  when  a  motion  for 
a  new  trial  shall  have  been  made,  in  which  case  such  motion  in  arrest  of 
judgment  shall  be  made  on  the  second  day  next  after  the  day  on  which 
Buoh  motion  for  a  new  trial  shall  have  been  disposed  of.  G.  G.  P.  art. 
424. 


CHAPTEK    XII. 

OPPOSITIONS  AND  EXECUTIONS. 

LXXYIII.  That  no  writ  of  execution  shall  issue  until  a  prtteipe  for 
such  writ  be  filed  in  the  ofSoe  of  the  prothonotary,  and  that  every  such 
writ  be  endorsed  or  signed  by  the  attorney  or  person  by  whom  such  writ 
shall  be  so  sued  out.    G.  G.  P.  art.  546. 

LXXIX.  That  a  register  of  all  writs  of  execution  issued  from  this 
ooort,  specifying  the  description  of  each  writ,  the  parties  to  the  cause 
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in  which  it  iBBues,  the  number  of  snoh  cause,  the  name  of  the  attorney 
or  person  by  whom  such  writ  shall  be  sued  out,  the  amount  to  be  levied 
by  yirtue  thereof,  the  cause  of  action,  the  date  of  the  judgment  on 
which  such  writ  shall  be  founded,  the  day  on  which  such  writ  shall  issue 
and  the  return  day  thereof  be  made  and  kept  by  the  prothonotary  in 
his  office,  to  which  all  persons  shall  at  all  times,  during  office  hours, 
have  access  gratu. 

LXXX.  That  to  all  oppositions  afin  d*annuller,  e^n  de  charqe  or 
afin  de  diitraire  there  shall  be  annexed  an  affidavit  in  the  form  follow- 
ing :— 

«« Lower  Canada.  |  In  the 

District  of  I     Superior  Court. 

Plaintiff; 
vs. 

Defendant. 

**  A.  B.,  of  ,  being  duly  sworn,  doth  depose  and  say  that 

the  facts  articulated  and  set  forth  in  an  annexed  opposition  afin 
d  ,  and  each  and  every  of  them  is  and  are  true,  and  that  the  said 

opposition  is  not  made  with  any  intent  unjustly  to  retard  or  delay  the 
sale  of  the  whole,  or  any  part,  of  the  {moveahU  or  immoveabU)  property, 
seized  by  virtue  of  the  writ,  or  writs,  of  execution  in  this  cause  issued, 
but  that  the  same  is  made  in  good  faith  for  the  sole  purpose  of  obtaining 
justice. 

"  Sworn  before  me,  at  ,  this  day  of  ,  one 

thousand  eight  hundred  and  ."    C.  C.  P.  arts,  5S8,  651. 

LXXXI.  And  any  opposition  to  which  an  affidavit  in  form  aforesckid 
shall  not  be  annexed,  shall  not  delay  the  execution  of  any  writ  of  fieri 
facias  or  venditioni  exponas  issued  in  any  cause,  and,  notwithstanding  the 
service  or  filing  of  any  such  opposition,  the  sheriff  shall  in  such  cause 
proceed  to  the  due  execution  of  such  writ,  in  like  manner  as  if  no  opposition 
had  been  served  or  filed.  It  being  nevertheless  provided  that  all  such 
oppositions  shall  be  returned  into  this  court  with  such  writ.    Ibid. 

LXXXII.  That  in  all  cases  of  opposition  afin  de  distraire  or  afin  de 
charge  founded  upon  title  it  shall  not  be  necessary  to  annex  to  such 
oppositions  any  affidavit  in  support  of  the  same.    Ibid. 

LXXXIII.  That  every  opposition  afin  de  conserver  be  filed  on  or 
before  the  sixth  day  next  after  the  return  day  mentioned  in  the  writ  of 
execution,  under  which  the  monies  claimed  by  such  opposition  shall 
have  been  levied ;  provided  that  in  case  the  said  writ  be  returned  into 
the  office  of  the  prothonotary  on  a  day  subsequent  to  the  said  return 
day,  such  opposition  may  be  filed  on  or  before  the  sixth  day  next  after 
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the  day  on  which  such  exeontlon  shall  be  bo  actually  returned.  And  no 
opposition  shall  be  afterwards  received  unless  upon  sufficient  cause  shewn, 
and  upon  such  terms  as  the  court  shall  adjudge.  Ibid.  art.  730.  In  the 
di$triets  of  Three  Rivers^  St.  Francis^  Oasp/^  Ottawa  and  Kamouraakat  the 
following  rule  prevailed  before  the  promulgation  of  the  Code : — That  every 
opposition  hfinde  conserver  be  filed  on  or  before  the  second  day  next  after 
the  return  day  mentioned  in  the  writ  of  execution  under  which  the  monies 
claimed  by  such  opposition  shall  have  been  levied.  Provided  that  in  case 
the  said  writ  be  returned  in  the  office  of  the  prothonotary  on  a  day  sub- 
sequent to  the  said  return  day,  such  opposition  may  be  filed  on  or  before 
the  second  day  ndxt  after  the  day  on  which  such  execution  shall  be  so 
aotoally  returned.  And  no  opposition  shall  be  afterwards  received, 
unless  upon  sufficient  cause  shown,  and  upon  such  terms  as  the  court  shall 
adjudge. 

LXXXIV.  That  in  every  case  wherein  the  plaintiff  shall  declare  that 
he  does  not  intend  to  contest  an  opposition  afin  d'annuller,  afin  de  distraire 
or  afin  de  charge^  the  opposant  shall  be  entitled  to  judgment  of  main  lev/e, 
without  proof,  provided  that  the  defendant,  upon  the  service  of  a  rule  niti 
to  that  effect)  shall  not  shew  cause  to  the  contrary,  or  declare  that  he 
intends  to  contest  such  opposition.    G.  G.  P.  arts.  586,  661. 

LXXXV.  That  the  rules,  orders  and  delays,  prescribed  by  law  or  by 
this  court,  with  respect  to  pleadings,  enquHes  and  hearings  upon  demands 
in  chief,  shall  be  the  rules,  orders  and  delays,  with  respect  to  all  pleadings, 
enquHet  and  hearings  upon  oppositions  of  every  description.    Ibid. 

liXXXVI.  That  a  register  of  all  writs  of  execution,  and  of  all  opposi- 
tions filed  in  the  office  of  the  sheriff,  containing  a  full  description  of  such 
writs  and  oppositions,  and  of  all  proceedings  and  matters  relating  thereto, 
be  made  and  kept  by  the  said  sheriff  in  his  office,  to  which  all  persons 
shall,  at  all  times  during  office  hours,  have  access  gratis.  G.  G.  P.  art. 
718. 

LXXXYII.  That  any  opposition,  made  without  the  ministry  of  an 
attorney  of  this  court,  which  shall  not  contain  an  election  of  domicile  on 
the  part  of  the  opposant,  at  some  dwelling-house  within  one  mile  from  the 
court-house,  shall  not  be  received  or  filed.    G.  G.  P.  arts.  583,  722. 

LXXXVIII.  That  every  opposition  shall  contain  the  moyens  upon 
which  the  same  is  founded,  and  that  no  other  moyen  d'opposition  shall 
thereafter  be  received  or  filed. 

LXXXIX.  That  with  every  opposition  afin  de  comerver  shall  be  filed 
all  the  exhibits  in  support  thereof,  with  a  list  of  such  exhibits. 
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XG.  That  within  twelve  days  after  the  retnin  day  of  any  writ  of  exe- 
cution, and  after  the  sheriff's  return  thereto,  certifying  that  there  lie 
monies  in  his  hands  subject  to  the  order  of  the  court,  the  prothonotary 
shall  prepare  and  file  a  report  of  distribution.  G.  G.  P.  art,  724.  In  the 
districts  of  Three  Rivers,  St,  Francis,  Gasp/,  Ottawa,  Kamaunuka,  the  fol- 
lowing rule  prevailed  before  the  promulgation  of  the  code  of  civil  procedure:^ 
That  within  four  days  after  the  return  day  of  any  writ  of  execution,  and 
after  the  sherifiTs  return  thereof,  certifying  that  there  are  monies  in  his 
hands  subject  to  the  order  of  the  court,  the  prothonotary  shall  prepare 
and  file  a  report  of  distribution  or  collocation. 

XGI.  That  the  prothonotary  shall  prepare  a  list  of  all  such  r^orts 
filed,  and  that  such  list  shall  be  poeted  up  in  some  conspicuous  place  in 
the  office  of  the  prothonotary. 

XGII.  That  any  party  intending  to  contest  such  report  shall  file  his 
contestation  at  the  office  of  the  prothonotary,  on  or  before  the  eviration 
of  eight  days  next  after  the  filing  of  such  report ;  provided  always,  that 
if  the  report  of  distribution  be  filed  on  any  day  other  than  a  Mofiday,  the 
delay  for  filing  the  contestation  shall  be  computed  from  the  Monday  next 
following  the  day  on  which  such  report  shall  have  been  filed.  G.  C.  P. 
art.  742.  In  the  districts  of  Three  Rivers,  St.  Francis,  Gasp/,  Ottawa, 
Kamouraska,  the  following  rule  prevailed  before  the  promulgaticn  of  the  code 
of  civil  procedure: — That  any  party  intending  to  contest  such  a  rqMui 
shall  file  his  contestation  (after  a  copy  thereof  has  been  served  on  the 
interested  party)  at  the  office  of  the  prothonotary,  on  or  before  the  expi- 
ration of  two  days  next  after  the  filing  of  such  report. 

XGIII.  That  immediately  after  the  delay  for  filing  such  contestation 
shall  have  expired,  if  no  contestation  has  been  filed,  the  plaintiff  may 
move  that  the  said  report  be  homologated  with  costs ;  and  if  the  plaintiff 
omit  to  make  such  motion,  on  the  juridical  day  next  following  the  expi- 
ration of  the  delay  for  the  filing  of  contestations,  any  other  party 
collocated  may  make  such  motion.  G.  G.  P.  art.  749. — {Subsequent  rule, 
June,  1854) : 

That  immediately  after  the  delay  for  (filing  a  contestation  to  a  report 
of  distribution  shall  have  expired,  if  no  contestation  has  been  filed,  the 
plaintiff  may  give  notice  that  he  will  move  on  the  first  juridical  day  of 
the  ensuing  term,  that  the  said  report  be  homologated  with  costs; 
and  if  the  plaintiff  omit  to  give  such  notice  on  the  juridical  day  next 
following  the  expiration  of  the  delay  for  the  filing  of  contestation,  any 
other  party  collocated  may  give  such  notice.  That  the  said  notice  shall 
not  be  served  on  the  parties ;  but  that  the  same  shall  be  posted  in  the 
prothonotary^s  office,  at  least  four  days.    Ibid. 
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XGIY.  That  the  rale  obtained  for  the  homologation  of  such  report 
fihall  not  be  served  on  the  parties,  bat  that  the  same  shall  be  posted  in 
the  prothonotary's  office,  as  heretofore,  at  least  foor  days.  Ibid,  In  the 
dUtricU  of  Three  Rivers,  St,  Francis,  Gaxpi,  Ottawa  and  Kamauraeka,  the 
/oUowing  rule  prevailed  before  the  promulgation  of  the  code  of  cirnl  pro- 
cedure. That  the  rale  obtained  for  the  homologation  of  any  report  or 
partial  report  shall  not  be  served  on  the  parties,  but  that  the  same  shall 
be  posted  ap  by  a  bailiff  of  the  conrt  in  the  prothonotary's  office,  at  least 
<me  jnridioal  day. 

XCY.  That  in  every  case  in  which  a  report  of  distribution  shall  be 
made  and  filed  by  the  prothonotary,  and  a  contestation  of  such  report  or 
of  any  claim  or  opposition  on  which  sach  report  shall  be  founded,  shall 
be  made  and  filed,  each  report,  npon  motion  to  be  made  as  hereinafter 
mentioned,  shall  be  confirmed  and  homologated,  as  to  all  nncontested 
claims  and  oppositions  which  shall  precede  in  rank  the  «claim  or  opposi- 
tion which,  by  sach  contestation,  shall  be  contested,  and  as  to  all  other 
imoontested  claims  or  oppositions  (if  any  there  shall  be)  which  cannot  be 
affected  by  sach  contestation ;  and  judgment  according  to  such  report,  in 
■ao  far  as  the  same  shall  be  so  confirmed  and  homologated,  shall  be  entered 
up  and  recorded,  unless  cause  to  the  contrary  shall  be  shewn.  It  being 
hereby  provided  that  the  rule  for  such  partial  homologation  shall  not  be 
served  upon  the  parties,  but  that  the  same  be  publicly  affixed  in  the 
office  of  the  prothonotary  at  least  four  days,  and  that  the  plaintiff  shall 
have  an  exclusive  right  to  more  for  the  partial  homologation  of  such  report 
during  the  juridical  day  next  following  the  expiration  of  the  delay  for  the 
filing  of  contestations ;  and  if  the  plaintiff  omit  to  move  for  the  partial 
homologation  of  the  report,  within  the  said  juridical  day,  immediately 
thereafter,  any  party  ooHooated  may  move  for  such  partial  homologation. 

XCVI.  That  none  of  the  delays  hereinbefore  mentioned  with  respect  to 
oppositions  afin  de  conserver,  and  reports  of  collocation  and  distribution, 
«hall  be  held  to  run  during  the  month  of  August.    Ibid,  arts.  1,  468. 


CHAPTER    XIV. 

XCVII.  That  any  party  requiring  a  notice  of  an  application  for  a 
<sonfirmation  of  title  shall  demand  the  same  by  pracipe,  G.  C.  P.  arts. 
950,  et  seq. 
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CHAPTER    XV. 

SAISIE   ABBET  AFTER  JUDGMENT. 

XGYin.  That  any  party  intending  to  contest  the  deolaration  of  a 
tien-iain,  shall  file  his  contestation  within  eight  days  from  the  making 
of  the  deolaration  of  the  tiir$-$ai8iy  if  the  attachment  he  an  attachment 
after  jadgment ;  and  if  the  attachment  he  an  attachment  hefore  judg- 
ment, then  within  eight  days  from  the  rendering  of  the  jadgment  in  the 
original  cause.    G.  G.  P.  arts.  629,  864. 

XGIX.  That  the  roles,  orders,  and  delays  preecrihed  by  law  or  by 
the  ooort  with  respect  to  pleadings,  enquHea^  and  hearings  upon  demands 
in  chief,  shall  b^  the  roles,  orders  and  delays  with  respect  to  all  pleadings, 
enquHet,  and  hearing  upon  the  contestation  of  the  declaration  of  any 
tien'Sain,    G.  G.  P.  arts.  627,  863. 


CHAPTEE    XVI. 

INSCRIPTIONS   EN   FAUX. 

G.  A  party  desirous  of  inscribing  en  faux  against  an  exhibit  filed  ahaJU 
by  motion  addressed  to  the  court,  pray  leave  so  to  do.  G.  G.  P.  arts. 
159,  et  seq. 

GI.  The  motion  for  leave  to  inscribe  en  faux,  shall  be  signed  by  the 
party  in  whose  name  it  is  made,  or  by  an  attorney  specially  authorized 
so  to  do,  and  an  authenticated  copy  of  the  power  of  attorney  given  shall 
be  filed  with  the  said  motion. — (Suhtequent  promulgation^  June,  1854.)— 
That  a  motion  for  leave  to  inscribe  en  faux  against  an  exhibit  filed  shall 
be  made  within  four  days  of  the  filing  of  the  exhibit,  and  not  afterwards, 
unless  allowed  on  special  application  for  the  same.    Ibid,  art.  161. 

Gil.  The  party  filing  such  exhibit  shall,  within  a  delay  to  be  prescribed 
by  the  court,  on  motion  of  the  plaintiff  ^n/atix,  declare  in  writing  whether 
he  intends  to  avail  himself  of  such  exhibit  in  support  of  the  allegatioQs 
set  forth  in  his  pleadings.    Ibid,  art.  165. 

cm.  Should  the  party  filing  such  exhibit  omit  to  make  such  declara- 
tion in  writing,  signed  by  himself  or  his  attorney  ad  lites,  within  the  time 
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prescribed,  the  said  exhibit  shalli  by  order  of  the  oonrt,  on  the  motion  of 
the  plaintiff  enfaux^  be  taken  off  the  files  of  the  court,  and  shall  thereafter 
be  held  and  considered,  to  all  intents  and  pnrposes,  to  have  been  with- 
drawn by  the  party  who  filed  the  same.    Ibid.  art.  166. 

CrV.  If  the  defendant  en  faux  declares  that  he  does  not  intend  to  avail 
himself  of  such  exhibit  in  support  of  his  allegations,  the  said  exhibit  shall 
be  taken  off  the  files  of  the  conrt,  and  shall  be  held  and  considered  to 
all  intents  and  purposes,  to  have  been  withdrawn  by  the  party  who  files 
the  same.    Ibid,  art.  167. 

• 

CY.  If  the  defendant  en  faux  declare  his  intention  to  avail  himself  of 
such  exhibit  for  the  purpose  aforesaid,  he  shall  file  the  minute  thereof,  if 
there  be  a  minute,  in  the  office  of  the  prothonotary,  within  such  time  as 
shall  be  prescribed  by  the  court,  and  in  default  of  so  doing,  the  said 
exhibit  shall,  on  motion  of  the  plaintiff  en  faux^  be  taken  off  the  files  of 
the  court,  and  held  and  considered,  to  all  intents  and  purposes,  to  have 
been  withdrawn  by  the  party  who  filed  the  same.    Ibid,  art.  167. 

CYI.  Two  days  after  the  plaintiff  tfn/aux  shall  have  been  notified  of  the 
filing  of  the  said  minute  at  the  office  of  the  said  prothonotary,  the  said  plain- 
tiff shall  file,  under  his  own  signature  or  that  of  his  attorney  ad  litetj  his 
inscription  en  faux,  containing  all  the  moyent  de  faux,  a  copy  whereof 
shall  be  served  on  the  attorney  of  the  adverse  party.    Ibid,  art.  170. 

OYII.  If  the  said  plaintiff  omit  so  to  do,  the  leave  granted  to  him  to 
inscribe  en  faux  shall,  on  motion  of  the  adverse  party,  be  set  aside,  and 
the  plaintiff  on  the  original  demand  allowed  to  proceed  as  if  leave  to 
inscribe  en  faux  had  not  been  granted. 

GYIII.  When  the  moyen»  defaux  are  filed,  the  defendant  en  faux  may 
move  that  the  said  moyent  be  declared  irrelevant  and  inadmissible,  on 
which  motion  it  shall  be  competent  to  the  court,  if  it  reject  the  same,  to 
declare  the  moyemt  de  faux  relevant  and  admissible,  and  to  order  the 
defendant  en  faux  to  file  his  plea  thereto  within  a  given  delay,  to  be 
computed  from  the  day  of  the  making  of  the  proc^  verbal  next  hereinafter 
mentioned. 

CIX.  That  immediately  after  the  rendering  of  the  said  judgment 
declaring  the  moyem  de  faux  relevant  and  admissible,  the  plaintiff  or 
defendant  en  faux  may  move  that  a  proc^  verbal,  descriptive  of  the  exhibit 
filed,  be  made  in  the  presence  of  the  adverse  party,  or  his  attorney  od  Ute$. 
Ibid.  art.  168. 

ex.  If  the  defendant  en  faux  omit  to  file  his  plea,  as  ordered,  the  plain- 
tiff en  faux  shall  be  allowed  to  proceed  ex  parte. 
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CXI.  The  plaintiff  en  faux  may,  within  two  days  from  the  day  of  filing 
of  Bach  plea,  file  a  special  answer  thereto,  if  he  think  fit. 

GXII.  Either  party  may  ineorihe  the  cause  on  the  rSle  dTenquHe  for  the 
adduction  of  evidence.    Ibid.  art.  172. 

GXIII.  The  enquHe  heing  closed,  either  party  may  insorihe  the  cause 
for  final  hearing.    Ibid, 

GXIV.  The  cause  being  inscribed  on  the  r6le  d^enquSte,  and  subsequently 
on  the  rSU  de  droits  the  proceedings  thereon  shall  be  regulated  by  the 
orders  and  rules  of  practice  of  this  court.    Ibid. 

(Signed) 

Ed.  Bowen,  Chief  Justice  B.  C.        Chas.  MoNOBiiST,  J.  B.  C. 
Chab.  D.  Day,  J.  S.  C.  E.  Baoqust,  J.  S.  C. 

G.  Van  Fblson,  J.  B.  C.  J.  Duvai^  J.  S.  C. 

W.  C.  Meredith,  J.  B.  C. 
Quebec,  17th  Dec.,  1850. 
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SUPERIOR  COURT. 

It  is  ordered  that  in  all  suits  in  which  the  sum  or  the  value  of  the  thing 
demanded  amounts  to  or  exceeds  $100,  but  does  not  exceed  1200,  to  be 
instituted  in  the  Buperior  Court  under  the  Btatute  of  the  Province  of 
Quebec,  passed  in  the  34th  year  of  Her  Majesty's  reign,  intituled  **  An 
Act  to  amend  certain  Articles  of  the  Code  of  Civil  Procedure  reepeeting 
the  practice  of  the  Superior  and  Circuit  Courts,"  the  fees  to  be 
allowed  to  the  counsel,  advocates  and  attorneys  engaged  in  the  said 
suits,  and  also  to  the  bailiffs  employed  therein,  shall  be  the  same  as 
according  to  the  Tariffs  now  in  force,  are  allowed  in  actions  of  the  same 
class  in  the  Circuit  Court,  which  said  Tariffs  in  the  particulars  aforesaid, 
are  hereby  adopted  and  made  Tariffs  of  the  Buperior  Court  applicable  to 
the  cases  aforesaid. — December,  1870. 

It  is  ordered  that  the  Bule  of  Practice  of  the  32nd  February,  1870. 
fixing  the  4th,  5th,  6th,  7th  and  8th  days  of  each  month  during  the 
enqudte  as  special  days  for  proof  and  final  hearing  on  the  merits  at  the 
same  time,  be  rescinded  and  annulled.— 17^^  April,  1872. 
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The  prothonotary  shall  not  place  any  case  on  the  r^le  for  hearing  on 
the  ^merits  without  having  previously  ascertained  that  the  record  is 
oompleto,  and  for  this  purpose  the  inscription  should  he  filed  at  the 
prothonotary's  office  at  least  one  clear  day  hefor e  the  day  fixed  for  the 
hearing.— 80tA  September,  1873. 

We,  the  Judges  of  the  Superior  Court,  do  fix  and  estahUsh  the  amount 
to  he  paid  to  stenographers  at  the  sum  of  twenty  cents  per  hundred 
words  for  the  taking  of  the  notes  of  evidence  in  cases  before  said  court. — 
SUt  October,  1878. 

The  practice  court  will  not  he  held  on  Mondays,  Wednesdays  and 
Fridays. — Uh  November,  1878. 
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RULES    OF    PRACTICE 

OF   THE 

GIBGniT  GOIT,  FfiOTINGB  OF  QHC. 


GENEEAL  RULES. 

I.  That  the  oonrt  be  opened  at  the  hour  of  ten  in  the  forenoon  of  each 
juridical  day,  nnlesa  otherwise  specially  adjonmed. 

II.  That  the  Queen's  Counsel,  barristers,  attorneys  and  officers  of  the 
court  be  habited  in  the  manner  prescribed  by  the  rules  of  practice  of  the 
Superior  Court. 

III.  That  every  attorney  elect  his  domicile  within  one  mile  from  the 
court  house,  in  default  whereof  he  shall  be  considered  to  have  elected 
his  domicile  at  the  office  of  the  clerk.    C.  C.  P.  arts.  85,  1139  ante. 

IV.  That  the  office  of  the  clerk,  in  the  districts  of  Quebec  and  Montreal, 
be  opened,  in  vacation,  from  the  hour  of  eight  A.  M.  to  the  hour  of 
four  P.  M. ;  and  during  term  from  eight  A.  M.  to  six  P.  M.  And  in  the 
district  of  Three  Bivers,  St.  Francis  and  Gasp6,  from  nine  A.  M.  till 
noon,  and  from  two  to  four  P.  M.  in  vacation ;  and  during  term  from 
eight  A.  M.  till  6  P.  M. 

V.  That  no  attorney  or  officer  of  the  court  be  received  as  bail  or 
surety  in  any  cause. 

VI.  That  the  clerk  shall  keep  a  register  of  every  process  ad  respon- 
dendum issuing  from  this  court,  specifying  the  names  of  the  parties,  the 
amount  demanded,  the  cause  of  action  and  the  day  of  return.  C.  P.  C. 
art.  1059  ante. 

VII.  That  in  all  cases  in  which  the  defendant  is  entitled  to  a  bill  of 
particulars  a  copy  thereof  shall  be  annexed  to  the  original  writ  or 
declaration  and  to  the  copy  to  be  served  on  defendant,  and  in  default 
thereof  the  plaintiff's  action  shall,  on  motion  of  the  defendant,  be 
dismissed  with  costs,  sauf  d  se  pourvoir. 


GBNERAL  RULES.  747 

VIII.  That  all  services  on  attorneys  be  made  between  the  hours  of  nine 
in  the  forenoon  and  six  in  the  afternoon  from  the  21st  of  March  to  21st 
of  September,  and  between  the  honrs  of  nine  A.  M.  and  five  P.  M.  during 
the  remainder  of  the  year. 

IX.  That  no  change  of  attorney  be  allowed  without  leave  of  the  court. 
Ibid,  arts.  200, 1059. 

X.  That  when  a  party  ceases  to  be  represented  by  attorney  he  may,  by 
rule  of  court,  be  compelled  to  name  another  attorney.  In  default  of 
plaintiff  so  doing,  his  action  shall  be  dismissed  with  costs,  sauf  ct  se  pour- 
voir.  If  the  defendant  omit  so  to  do,  the  plaintiff  shall  be  allowed  to 
proceed  as  if  the  defendant  had  not  appeared  in  the  cause.    Ibid 

XI.  That  all  exhibits,  with  the  list  thereof,  be  filed  with  the  declaration 
or  plea,  as  the  case  may  require.    Ibid.  arts.  99.  et  seq.  1059. 

XII.  That  no  party  shall  be  bound  to  file  any  act  sotts  seingprivd  before 
his  enq^iHe  ;'  but  that  a  certified  copy  of  such  document  shall  be  filed  with 
the  declaration  or  plea,  as  is  above  directed.    Ibid,  ^ 

XIII.  That  if  a  defendant  neglect  to  file  his  exhibits  with  his  plea,  such 
exhibits  shall  not  be  afterwards  received  or  filed  unless  allowed  by  the 
court.    Ibid, 

XIY.  That  either  of  the  parties  in  a  cause  may  take  from  the  clerk's 
office  all  exhibits  filed,  except  writings  tout  seing  privJ^  and  the  same  keep 
during  one  day,  on  signing  a  receipt  for  the  same  on  the  list  filed  in  the 
cause.    Ibid, 

XV.  That  every  dJfenae  au  fonds  en  droits  shall  contain  an  assignment  of 
the  causes  of  demurrer.    Ibid,  arts.  147,  1059. 

XVI.  That  all  incidental  cross-demands  be  filed  with  the  defendant's 
plea,  and  that  all  rules  of  practice  shall  apply  to  incidental  cross- 
demands.    Ibid.  arts.  152,  1059. 

XVII.  That  every  such  incidental  cross-demand  shall  be  considered  a 
distinct  action,  and  shall  not  delay  the  proceedings  on  the  principal 
demand. 

XVIII.  That  every  notice  of  motion  or  rule  nisi  shall  be  served  one  day 
in  term  and  two  days  in  vacation  before  the  party  can  be  called  upon  to 
show  cause. 

XIX.  That  of  all  motions  for  attachments  two  days'  notice  shall  be 
given,  accompanied  by  a  copy  of  all  affidavits  to  be  filed  in  support  of 
such  motion. 
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XX.'  That  all  papen  filed  shall  be  regularly  docketed  by  specifying  the 
title  and  number  of  the  canse,  describing  the  paper  filed,  and  stating  by 
whom  filed. 

XXI.  That  all  applications  for  secarity  for  costs  be  made  on  or  before 
the  second  day  after  the  date  of  return.    Ibid.  arts.  107, 1059. 

XXII.  That  in  computations  of  time  Sundays  and  binding  holidays  or 
holidays,  fHes  cTobligationt  shall  not  be  reckoned,  unless  otherwise  pro- 
vided by  law.    Ibid,  art.  24. 

XXIII.  That  when  any  delay  shall  expire  on  a  non-juridical  day,  such 
delay  shall  be  held  to  extend  to  the  close  of  the  next  juridical  day.    Ibid. 

XXIV.  That  the  clerk  shall  not  receive  or  file  any  pleading  or  paper- 
writing  unless  the  fee  allowed  thereon  be  paid. 

XXY .  That  no  exception  declinatoiret  peremptoire  it  la  former  or  dilatoire 
be  received  unless  the  party  offering  such  exception  shall  therewith 
deposit  in  the  hands  of  the  clerk  the  sum  of  one  pound  six  shillings  and 
eight  pence  for  every  such  exception,  to  answer  the  costs  of  the  adverse 
party,  if  such  expeption  be  dismissed  or  withdrawn,  in  the  proportion  of 
six  shillings  and  eightpence  to  the  clerk,  and  twenty  shillings  to  the 
attorney.    Ibid,  112,  1059. 

XXYI.  That  every  affidavit  or  certificate  of  service  shall  particularly 
describe  the  manner,  place  and  time  of  service,  in  letters,  and  also  the 
distance  from  the  place  of  service  to  the  court  house  at  which  the  party 
is  required  to  appear.    Ibid,  arts.  78, 1059. 

XXYII.  That  it  shall  be  the  duty  of  the  clerk  to  call  the  causes,  each 
day,  in  the  following  order  : 
1.  Causes  returned. 
3.  Non-appealable  causes  fixed  for  final  hearing,  exparte. 

3.  Non-appealable  causes  in  which  one  of  the  parties  is  to  be  heard  on 
the  terment  dJcitoire, 

4.  Non*appealable  causes  contested. 

5.  Appealable  causes,  exparte, 

6.  Appealable  causes  contested. 

OF   ENQUETE8. 

XXYIII.  That  the  clerk  shall  keep  a  roll  of  all  causes  inscribed  for  the 
adduction  of  evidence. 

XXIX.  That  of  every  inscription  on  the  role  d^enquHe  one  ^ay*s  notiee 
shall  be  given  in  term  and  four  days  in  vacation. 
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XXX.  That  if  the  plaintiff  or  defendant  is  not  ready  to  examine  his 
witnesses  on  the  day  fixed  for  the  enqu^e^  his  enquite  shall,  on  motion,  he 
declared  closed. 

XXXI.  That  every  application  for  an  order  or  a  commission,  in  the 
nature  of  a  eommitsion  rogatoire^  for  the  examination  of  witnesses  he 
applied  for  within  two  days  after  issue  joined. 

XXXII.  That  all  interrogatories  annexed  to  snoh  commission,  whether 
for  the  examination  of  witnesses  or  of  a  party  on  f aits  et  articles,  shall  he 
allowed  hy  a  judge  hefore  the  party  can  he  called  upon  to  answer. 

XXXm.  That  either  party  may,  at  any  period,  cause  the  return  to  a 
commission  hy  him  sued  out  to  he  opened,  unless  good  cause  to  the  con- 
trary he  shown.  But  the  return  to  a  commission  sued  out  hy  a  defendant 
shall  not  he  opened  until  plaintiff's  enquHe  has  been  closed. 

^  ROLE   D£   DROIT. 

XXXIV.  That  the  clerk  shall  keep  a  roll  of  all  causes  inscribed  for 
preliminary  hearing  en  droit,  and  another  roll  of  all  causes  inscribed  for 
final  hearing  on  the  merits. 

XXXV.  That  of  all  such  inscriptions  one  day*s  notice  shall  be  given  in 
term,  and  two  days  in  vacation. 

XXXVI.  That  either  party  may  inscribe  the  cause  for  final  hearing  on 
the  merits  or  for  preliminary  hearing  en  droit, 

OP   OPPOSITIONS. 

XXXVII.  All  oppositions  shall  contain  the  reasons  or  moyens  d^opposi- 
ttoit,  and  none  shall  be  admitted  after  the  filing  of  any  opposition. 

XXXVIII.  Each  opposition  c^/ln  d'anmUUr  or  de  distraire  shall  be  sup- 
ported by  an  affidavit  in  the  following  form  : 

"^^i^^        ]  Cn«cx,Co„B,.        • 

A.  B.,  Plaintiff; 

vs. 
C.  D.,  Defendant. 

A.  B.,  of  ,  being  duly  sworn,  doth  depose  and  say,  that  the 

.  facto  articulated  and  set  forth  in  the  annexed  opposition  ^ftn  d* 

and  each  of  them  is,  and  are  true,  and  that  the  said  opposition  is  not 
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made  with  any  intent  unjnstly  co  reuu>l  or  delay  the  sale  of  the  whole  or 
any  part  of  the  moveahle  or  immoveable  property,  seized  by  virtue  of 
the  writ  of  execution  in  this  cause  issued,  but  that  the  same  is  made  in 
good  faith,  for  the  sole  purpose  of  obtaining  justice. 

Sworn  before  me,  at  this  day  of  18     . 

XXXIX.  No  bailiff  shall  receive  any  of  the  oppositions  above  men- 
tioned, unless  supported  by  such  affidavit ;  but  it  shall  be  the  duty  of 
the  bailiff  to  proceed  as  if  no  such  opposition  had  been  presented  to  him. 
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XL.  ^  party  desirous  of  inscribing  en  faux  against  an  exhibit  filed, 
shall,  by  motion  addressed  to  the  court,  pray  leave  so  to  do. 

XLI.  The  motion  for  leave  to  inscribe  en  faux  shall  be  signed  by  the 
party  in  whose  name  it  is  made,  or  by  an  attorney  specially  liuthoxised 
so  to  do,  and  an  authentic  copy  of  the  power  of  attorney  given  shall  be 
filed  with  the  said  motion. 

XLII.  The  party  filing  such  exhibit  shall,  within  the  delay  to  be  pre- 
scribed by  the  court,  on  motion  of  the  plaintiff  en  faux,  declare  in  writing, 
if  he  intends  to  avail  himself  of  such  exhibit  in  support  of  the  allegations 
set  forth  in  his  pleading. 

XLIII.  Should  the  party  filing  such  exhibit  omit  to  make  such  declar- 
taion  in  writing,  signed  by  himself  or  by  his  attorney  ad  lites,  within 
the  time  prescribed,  the  said  exhibit  shall  by  order  of  the  court,  on  tb^ 
motion  of  the  plaintiff  en  faux^  be  taken  off  the  files  of  the  court,  and 
thereafter  be  held  and  considered,  to  all  intents  and  purposes,  to  have 
been  withdrawn  by  the  party  who  filed  the  same. 

XLIY.  If  the  defendant  en  faux  declare  that  he  does  not  intend  to  avail 
himself  of  such  exhibit  in  support  of  his  allegations^  the  said  exhibit 
shall  be  taken  off  the  files  of  the  court,  and  shall  be  held  and  considered, 
to  all  intents  and  purposes,  to  have  been  withdrawn  by  the  party  who 
filed  the  same. 

XLY .  If  the  defendant  en  foux  declare  his  intention  to  avail  himself  of 
such  exhibit  for  the  purposes  aforesaid,  he  shall  file  the  minute  thereof, 
if  there  be  a  minute,  in  the  ofiQce  of  the  clerk,  within  such  time  as  shall 
be  prescribed  by  the  court,  and  in  default  of  so  doing,  the  said  exhibit 
shall,  on  motion  of  the  plaintiff  en  faux  y  betaken  off  the  files  of  the  court, 
and  held  and  considered,  to  all  intents  and  purposes,  to  have  been  with- 
drawn by  the  party  who  filed  the  same. 
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XL VI.  Two  days  after  the  plaintifiF  enjaux  shall  have  been  notified  of 
the  filing  of  the  said  minute  at  the  office  of  said  olerk,  the  said  plaintiff 
shall  file,  under  his  signature,  or  that  of  his  attorney  ad  lites^  his  inscrip- 
tion en  faux  containing  all  the  nvoyertM  de  faux^  a  copy  whereof  shall  be 
served  on  the  attorney  of  the  adverse  party.  If  the  said  plaintiff  omit  so 
to  do,  the  leave  granted  to  him  to  inscribe  en  faux  shall,  on  motion  of  the 
adverse  party,  be  set  aside,  and  the  plaintiff,  on  the  original  demand, 
allowed  to  proceed  as  if  leave  to  inscribe  en  faux  had  not  been  allowed. 

XLYII.  When  the  moyens  de  fatbx  are  filed,  the  defendant  en  faux  may 
move  that  the  said  moyeng  be  declared  irrelevant  and  inadmissible,  on 
which  motion  it  shall  be  competent  for  the  court,  if  it  reject  the  same,  to 
declare  the  moyem  de  faux  relevant  and  admissible,  and  to  order  the 
defendant  en  faux  to  file  his  plea  thereto  within  a  given  delay,  to  be  com- 
puted from  the  day  of  the  making  of  the  proch  verbal  next  hereinafter 
mentioned. 

XLYIII.  That  immediately  after  the  rendering  of  the  said  judgment 
declaring  the  moyena  defaux  relevant  and  admissible,  the  plaintiff  or  de- 
fendant en  faux  may  move  that  a  proch  verbal,  descriptive  of  the  exhibit 
filed,  be  made  in  the  presence  of  the  adverse  party,  or  his  attorney  ad  litee. 

XLIX.  If  the  defendant  en  faux  omit  to  file  his  plea  as  ordered  the 
plaintiff  en  faux  shall  be  allowed  to  proceed  ex  parte, 

L.  The  plaintiff  en  faux  may,  within  two  days  from  the  day  of  the 
filing  of  such  plea,  file  a  special  answer  thereto  if  he  think  fit. 

LI.  Either  party  may  inscribe  the  cause  on  the  rdle  d^enquHe  for  the 
adduction  of  evidence. 

LII.  The  enquhe  being  closed,  either  party  may  inscribe  the  cause  for 
final  hearing. 

LIII.  The  cause  being  inscribed  on  the  rdle  d'enquAe  and  on  the  rSle  de 
droit,  the  proceedings  thereon  shall  be  regulated  by  the  orders  and  rules 
of  practice  of  this  court. 


The  following  Rules  of  Practice  shall  apply  specially  to  Kon- 

Appealable  Cases. 

LIV.  That  the  parties  shall  be  bound  to  proceed  to  evidence  on  the 
day  named  for  that  purpose ;  should  the  plaintiff  not  be  ready  to  pro- 
ceed, his  action  shall  be  dismissed  with  costs,  sauf  d  se  pourvoir ;  in  case 
the  defendant  is  not  ready  to  proceed  the  plaintiff  shall  be  allowed  to 
proceed  ex  parte.  * 
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LV.  The  attorneys  shall  sign  the  pleadings  hy  them  filed— the  dark 
shall  enter  on  the  declaration  the  name  of  the  defendant's  attorney. 

LYI.  Ail  interrogatories  npon  the  serment  dkiioire  or  upon  faiU  et 
artielet  shall  he  served  the  day  hefore  that  on  which  the  party  is  to 
answer,  when  tha  party  to  he  interrogated  does  not  reside  more  than  five 
leagues  from  the  court-house,  and  when  the  said  party  resides  at  & 
distance  of  more  than  five  leagues  from  the  court-house,  an  additional 
delay  of  one  day  shall  be  required  for  every  additional  five  leagues.  But 
the  judge  may,  in  his  discretion,  allow  either  party  to  be  interrogated  on 
the  ierment  d/dsoire  without  requiring  the  interrogatories  to  be  in  writing. 

(Signed), 

£.  BowEN,  Chief  Justice,  8.  C, 

D.  MONBSLBT,  J.  8.  C, 

Ghs.  D.  Day,  J.  8.  C, 
G.  Van  Fklson,  J.  S.  C, 
Ghas.  Mondxlbt,  J.  8.  C, 

J.  SlflTH,  J.  8.  C, 

£.  Bacqust,  J.  8.  C, 

J.  Duval,  J.  8.  C, 

W.  8.  He&edith,  J.  8.  C. 

Quebec,  17th  December,  1850. 


ADDITIONAL   RULES, 

8UB8EQUENTLY  PROMULGATED. 

That  within  four  days  after  the  return  of  any  writ  of  ezecntioD,  and 
after  the  bailiff's  return  thereto,  certifying  that  there  are  monies  in  his 
hands,  subject  to  the  order  of  the  court,  the  clerk  shall  prepare  and  file  a 
report  of  distribution. 

That  the  clerk  shall  prepare  a  list  of  all  such  reports  filed,  and  that 
such  list  be  posted  up  in  some  conspicuous  place  in  his  oflioe. 

That  any  party  intending  to  contest  such  report  shall  file  his  oon- 
testation  at  the  office  of  the  clerk,  on  or  before  the  expiration  of  four 
days  next  >fter  the  filing  of  such  report :  Provided  always,  thatt  if  the 
report  of  distribution  be  filed  on  any  other  day  than  a  Monday,  the  delay 
for  filing  the  contestation  shall  be  computed  from  the  Monday  next  fol- 
lowing the  day  on  which  such  report  shall  have  been  filed. 


i 
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That  immediately  after  the  delay  for  filing  a  oonteetation  to  a  report 
of  distribation  shall  have  expired,  if  no  contestation  has  been  filed,  the 
plaintiff  may  give  notioe  that  he  wiU  move  on  the  first  juridical  day  of 
the  ensuing  term,  that  the  said  report  be  homologated  with  costs ;  and  if 
the  plaintiff  omit  to  give  such  notice  on  the  juridical  day  next  following 
the  expiration  of  the  delay  for  the  filing  of  contestations,  any  other  party 
collocated  may  give  such  notice. 

That  the  said  notice  shall  not  be  served  on  the  parties ;  but  that  the 
same  shall  be  posted  in  the  clerk's  ofGice,  at  least  four  days. 

That  it  shall  be  lawful  for  a  defendant,  by  leave  of  a  judge  of  this  court, 
to  pay  into  court  the  sum  of  money  which  such  defendant  acknowledges 
to  owe  to  the  plaintiff,  and  thereupon,  unless  the  plaintiff  shall  accept 
thereof  in  full  discharge  of  his  suit,  the  'said  sum  shall  be  struck  out  of 
the  declaration  and  paid  out  of  court  to  the  plaintiff ;  and  upon  the  trial 
of  the  issue,  the  plaintiff  shall  not  be  allowed  to  give  evidence  for  the  sum 
so  acknowledged  to  be  due. 

(Signed) 

EnwD.  BowEN,  Ch.  Justice, 
J.  Duval,  J., 
•  W.  C.  Meredith,  J.  S.  C, 

En.  Caron,  J.  S.  C, 
Chs.  D.  Day,  J.  S.  C, 

CnS.  MONDELET,  J.  S.  C. 

Quebec,  Jan.  4th,  1854. 


48  F.  C.  C.  P. 
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RULES  OF  PRACTICE 


OF  THE 


SUFEBIOB  COM  FOB  LOWEB  GMiDA, 

SITTING  AS  A  COUBT  OF  REVIEW. 


I.  It  is  ordered  that  in  every  case  of  revifdon  before  the  said  court  the 
party  aggrieved  shall  make  and  file  a  statement  in  writing  of  the  groonds 
or  reasons  of  revision  to  be  submitted  to  the  said  ooort. 

II.  The  said  statement  shall  be  divided  into  distmct  items  or  articles, 
each  of  which  shall  be  regularly  numbered  in  succession,  and  shall  in  a 
summary  manner  explicitly  set  out  and  state  each  particulaj^  ground  or 
reason  aforesaid,  with  the  point  of  law  or  fact  upon  which  said  groond 
or  reason  shall  rest.  • 

III.  The  said  party  may,  if  he  see  fit,  append  to  such  ground  or  reason 
the  authorities  of  law,  by  reference  or  at  length,  relied  upon  for  each  such 
ground  or  reason. 

IV.  The  said  party  shall  file  in  each  case  an  original  of  the  said  state- 
ment, to  remain  of  record  therein,  and  a  duplicate  thereof,  for  the  use  of 
the  said  court,  both  original  and  duplicate  to  be  signed  by  the  counBel  of 
the  said  party  aggrieved. 

The  said  original  and  duplicate  shall  be  produced  and  filed  of  record  m 
each  case  on  the  day  on  which  the  case  shall  be  appointed  to  be  heard, 
and  no  hearing  shall  be  allowed  or  had  until  the  said  statement,  original 
and  duplicate,  shall  be  so  filed.  No  party  shall  be  heard  upon  any 
grounds  or  reasons  of  revision  other  than  those  set  out  in  the  said 
statement. 

(Signed)  Badglet,  J., 

Stuart,  J., 
Taschereau,  J. 


ADDITIONAL   RULE. 

In  all  cases  in  review,  the  prothonotary  shall  prepare  and  keep,  when 
filed,  the  factums,  the  judgment  a  quo,  and  the  judgment  and  proceedings 
in  review. — October,  187S. 
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PULES    OF    PRACTICE 


OF   THE 


COURT  OF  QUEEN'S  BENCH, 

IN   THE 
EXEKCISE   OF  ITS    CIVIL    APPELLATE    JUKISDICTION. 


PROMULGATED    JULY  TERM,   1850. 


I.  That  this  coart,  in  the  exercise  of  its  appellate  civil  jmisdiction,  be 
opened  at  the  hour  of  ten  in  the  forenoon  of  each  of  the  juridical  days 
on  which  the  same  is  by  law  appointed  to  be  held,  unless  an  order  or 
adjournment  to  the  contrary  be  made. 

II.  That  the  Queen's  counsel  and  advocates,  practising  in  this  court, 
and  the  clerk  of  the  court,  when  in  the  discharge  of  their  respective 
duties  in  court,  be  habited  in  black,  and  in  robes  and  bands,  as  heretofore 
hath  been  used ;  and  that  no  Queen's  counsel,  or  advocate,  not  so  habited, 
and  in  such  robes  and  bands,  be  heard  in  any  cause. 

III.  That  all  records,  registers,  books  and  papers,  belonging  to  and 
filed  in  the  court,  be  kept  in  the  places  assigned  for  the  safe  custody 
thereof,  in  the  court  houses,  respectively,  at  the  places  where  this  court 
is  by  law  appointed  to  be  held,  and  be  not  thence  removed,  or  taken 
therefrom,  on  any  pretence  whatever,  without  the  order  of  this  court,  or 
of  one  of  the  judges  thereof,  in  writing. 

ly.  That  the  office  of  the  clerk  of  this  court,  in  what  relates  to  its 
jurisdiction  as  a  court  of  appeal  and  error,  be  kept  in  the  apartments 
assigned  for  it  in  the  court  houses  respectively,  at  the  places  where  this 
court  is  by  law  appointed  to  be  held ;  and  that  the  said  office,  in  the 
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said  court  houses  respectively,  darinf^  the  present  and  every  future  tenn, 
be  open,  and  regular  and  proper  attendance  afforded  therein,  from  the 
hour  of  nine  in  the  forenoon  until  the  hour  of  five  in  the  afternoon  of 
every  day  (Sundays  and  holidays  excepted),  and  during  the  vacation 
after  each  term  from  the  hour  of  ten  in  the  forenoon  till  the  hoar  of  three 
in  the  afternoon  of  every  day  (Sundays  and  holidays  excepted.) 

y.  That  there  shall  be  prepared  and  kept  by  the  said  clerk  of  this 
court,  in  what  respects  its  civil  appellate  jurisdiction  in  his  office,  a  fit 
and  proper  book,  in  which  shall  be  made  the  entries  hereinafter  mentioned, 
that  is  to  say :    Every  attorney  of  this  court,  before  the  first  day  of 
September  next,  shall  make  in  the  said  book  an  entry,  in  writing  and  to 
be  signed  by  him,  of  his  name  and  of  his  real  and  elected  domicile,  in 
the  cities  of  Quebec  and  Montreal  respectively,  that  is  to  say,  of  his  re&l 
domicile  in  one  or  other  of  the  said  cities,  if  resident  in  either  of  them, 
and  of  his  elected  domicile  in  that  in  which  he  is  not  resident,  or  of  his 
elected  domicile  in  o.ich  of  the  said  cities,  if  not  resident  in  eitber  of 
them,  at  which  real  or  elected  domicile  all  pleadings,  summonses,  rules, 
orders  and  notices,  of  which  the  service  on  him  may  be  required,  msy 
lawfull}'  be  made.    And  every  attorney  hereafter  to  be  admitted  shall,  on 
his  admission  and  before  he  commences  practising  in  this  court,  make  in 
the  said  book  a  like  entry.      And  as  often  as  any  attorney  of  this  court 
shall  change  his  real  or  elected  domicile  or  domiciles,  of  which  an  entry 
shall  have  been  ma<le  as  aforesaid,  he  shall  make  a  like  entry  of  such 
change ;  and  all  pleadings,  summonses,  rules,  orders  and  notices,  which  do 
not  require  personal  service,  shall  be  deemed  and  be  taken  to  be  saffi* 
ciently  served  on  such  attorney  if  a  copy  thereof  be  left  at  the  place  last 
entered  by  such  attorney  as  aforesaid,  as  his  real  or  elected  domicile,  with 
any  person  of  competent  age  and  discretion  resident  at  or  belonging  to 
such  place.     And  if  any  such  attorney  shall  neglect  to  make  such  entry 
as  aforesaid,  then  the  fixing  up  of  any  notice,  pleading,  summons,  role  cr 
order  for  such  attorney  in  the  said  office  of  the  said  clerk  of  this  oonrt 
shall  be  deemed  and  taken  to  be  6er>'ice  thereof,  and  as  effectual  as  if  the 
same  had  been  served  at  such  real  or  elected  domicile  as  aforesaid. 

YI.  That  a  schedule  of  all  suits  depending  in  this  court,  specifying 
in  each  suit  the  names  of  the  parties,  the  date  of  the  writ  of  appeal  or 
of  the  writ  of  error,  the  time  when  returned,  or,  if  not  returned,  the 
fact  of  its  not  being  returned,  the  names  of  the  attorneys  by  whom 
appearances  for  the  parties  have  been  filed,  and  the  date  of  sncb  ap- 
pearance, and,  if  not  filed,  the  fp^ct  that  they  have  not  been  filed,  the 
days  on  which  the  reasons  of  appeal  and  the  answer  thereto  and  the 
cases  of  the  parties  (if  filed)  have  been  filed,  and,  if  not  filed,  the  fac* 
that  they  have  not  been  filed,  the  day  on  which  each  suit,  if  inscribed 
on  the  roll  for  hearing,  liath  been  so  inscribed,  and  the  day  which  by 
such  inscription  is  fixed  for  the  hearimz  of  such  suit  shall  be  made 
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and  kept  by  the  said  clork  of  this  court  on  the  first  day  of  the  next  and  of 
every  succeeding  term  ;  and  such  schedule  shall  be  deemed  and  taken  in 
all  parts  to  be  an  oilicial  certificate  by  the  said  clerk  of  this  court  of  the 
state  of  such  suits,  severally  and  respectively,  on  the  first  day  of  the  term, 
when  such  schedule  shall  be  laid  before  the  court  as  aforesaid. 

VII.  That  no  writ  of  appeal  or  writ  of  error  shall  issue  from  this  court 
unless  a  pruedpe  for  the  same,  signed  by  the  attorney  suing  out  such  writ, 
be  first  delivered  to  the  x^roper  officer,  by  whom  the  said  writ  is  to  be 
issued ;  and  every  such  wi'it  shall  be  written  on  parchment  and  shall  bear 
the  signature  of  the  attorney,  upon  whose  preecipe  the  same  shall  be  issued, 
and  shall  be  made  returnable  at  the  place  at  which  this  court  shall  be 
held  next  after  the  issuing  of  such  writ,  within  fifteen  days  from  the  date 
thereof ;  except  such  writs  of  appeal  and  writs  of  error  as  may  bo  directed 
to  the  judge  of  the  Superior  Court  for  the  district  of  Gasp6,  which  shall 
be  made  returnable  within  two  calendar  months  from  the  date  thereof. 

VIII.  That  personal  service  of  any  writ  of  appeal  or  writ  of  error  upon 
the  attorney  who  has  appeared  in  the  court  below,  for  the  respondent  or 
the  defendant  in  error,  as  heretofore  has  been  practised  shall,  in  default 
of  the  legal  service,  be  held  and  taken  to  bo  legal  service. 

IX.  That  the  writs,  pleadings,  motions  and  exliibits,  and  other  paper- 
writings,  comprising  any  record  to  be  hereafter  transmitted  to  this  court, 
shall,  by  the  prothonotary  of  the  coui*t  from  which  such  record  proceeds, 
at  the  head  of  each,  bo  separately  numbered  re8i)ectively  from  number 
one  to  the  entire  number  thereof,  and  that  an  index  of  reference  to  the 
whole,  by  number,  title  and  description,  under  the  signature  of  such  pro- 
thonotary, shall  be  by  him  annexed  to  such  record. 

X.  That  the  postage  paid  by  the  said  clerk  of  this  court  on  the  return 
to  writs  of  appeal  and  writs  of  error,  and  the  records  accompanying  them 
shall,  on  demand,  be  forthwith  reimbursed  to  him  by  the  attorney  of  the 
appellant  or  plaintiff  in  error,  and,  if  not  so  reimbursed,  the  payment 
thereof  by  such  attorney  may  be  immediately  enforced,  by  resort  to  the 
Bununary  jurisdiction  of  this  court. 

XI.  That  on  every  writ  of  appeal  or  writ  of  error  hereafter  to  be  issued 
it  shall  be  incumbent  on  the  appellant  and  respondent,  or  the 
plaintiff  and  defendant,  in  error  respectively  to  enter  his  appearance  in 
the  office  of  the  said  clerk  of  this  court  on  or  "before  the  eighth  day  next 
after  the  day  on  which  such  writ  of  appeal  or  writ  of  error  has  been  made 
returnable,  and,  in  default  thereof,  shall  be  precluded  from  entering  an 
appearance  in  such  suit,  in  which  subsequent  proceedings  may  be  had  ex 
parte  against  the  party  bo  in  default  as  aforesaid. 

XII.  That  the  reasons  of  appeal  or  the  assignment  of  errors,  as  the 
case  may  require,  in  every  suit  shall  be  filed  within  eight  days  next  after 
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the  return  of  the  writ  of  appeal  or  writ  of  error,  as  the  case  may  be,  and 
the  transmission  of  the  record  and  proceedings  from  the  court  below,  and 
shall  contain  specifically  the  several  grounds  and  reasons  of  appeal,  and 
the  several  errors  for  which  the  reversal  of  the  judgment  appealed  from 
is  sought ;  and  if  the  reasons  of  appeal  or  the  assignment  of  errors  be 
not  filed  within  the  time  aforesaid,  it  shall  be  competent  to  the  attorney 
of  the  respondent  or  defendant  in  error,  by  notice  in  writing  under  his 
signature,  directed  to  the  attorney  of  the  appellant  or  plaintiff  in  error  in 
such  suit,  to  demand  the  reasons  of  appeal  or  the  assignment  of  errors,  as 
the  case  may  require,  and,  if  the  reasons  of  appeal  or  the  assignment  of 
errors  be  not  filed  within  six  days  from  service  of  such  notioe,  every  such 
suit  in  appeal  or  in  error  shall  be  dismissed  with  costs. 

XIII.  That  the  answers  to  reasons  of  appeal  in  every  suit  in  appeal, 
and  the  joinder  in  error  in  every  suit  in  error,  shall  be  filed  within  eight 
days  after  the  filing  of  the  reasons  of  appeal  or  the  assignment  of  errors ; 
and  if  not  so  filed  it  shall  be  competent  to  the  attorney  of  the  appellant 
or  of  the  plaintiff  in  error,  as  the  case  may  be,  by  notice  in  writing  under 
his  signature,  directed  to  the  attorney  of  the  respondent  or  defendant  in 
error,  in  such  suit,  to  demand  the  answers  to  the  reasons  of  appeal  or  the 
joinder  in  error ;  and  if  such  answer  or  joinder  in  error,  shall  not,  within 
four  days  from  the  service  of  such  notice,  be  filed,  the  respondent  or 
defendant  in  error,  as  the  case  may  be,  shall  be  wholly  precluded  from 
filing  an  answer  to  the  reasons  of  appeal,  or  a  joinder  in  error  ;  and  the 
appellant  or  plaintiff  in  error  may,  after  notice  given  to  the  adverse  party 
of  his  intention  so  to  do,  proceed  to  a  hearing  of  his  suit  in  appeal  or  in 
error  ex  parte  ;  and  to  judgment  therein,  without  the  intervention  of  the 
respondent  or  defendant  in  error. 

XIV.  That  the  cases  of  the  appellant  and  respondent  or  plaintiff 
and  defendant  in  error,  in  every  suit  in  appeal  or  error,  to  the  number 
of  ten  on  each  side,  shall  be  delivered  by  the  appellant  and  respondent, 
the  plaintiff  and  defendant  in  error,  respectively  to  the  said  clerk  of 
this  court,  to  be  by  him  filed,  within  ten  days  after  the  filing  of  the 
answers  to  the  reasons  of  appeal  or  the  rejoinder  in  error.  And  if  the 
case  of  the  appellant  or  the  plaintiff  in  error  be  not  so  delivered  and 
filed  the  suit  in  appeal  or  in  error,  of  such  appellant  or  plaintiff  in  error, 
shall  be  deemed  to  be  deserted,  and  on  motion  of  the  respondent  or  defen« 
dant  in  error,  shall  be  dismissed  with  costs.  And  if  the  oases  of  the 
respondent  or  defendant  in  error  be  not  delivered  and  filed  as  aforesaid, 
such  respondent  or  defendant  in  error  shall  be  deemed  to  have  deserted  such 
suit  in  appeal  or  error,  and  the  same  may  be  heard  ex  parley  on  the  part 
of  the  appellant  or  plaintiff  in  error,  and  judgment  rendered  therein, 
withoat  the  intervention  of  the  respondent  or  defendant  in  error. 

XV.  That  when  and  so  soon  as  the  answers  to  the  reasons  of  appeal,  or 
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the  joinder  in  error,  as  the  oaae  may  require,  shall  be  filed,  it  shall  be 
competent  to  either  party,  by  whom  cases  have  been  filed,  to  set  down 
such  suit  for  hearing,  by  inscribing  the  same  on  a  docket  roll  to  be  kept 
by  the  said  clerk  of  this  court  for  that  purpose,  in  vacation  or  in  term,  of 
which  inscription  two  days'  notice  shall  be  given  to  the  adverse  party. 

XYI.  That  after  the  inscription  of  a  cause  for  final  hearing,  it  shall  be 
the  duty  of  the  said  clerk  of  this  court,  without  delay,  to  deliver  to  the 
judges,  respectively,  printed  cases,  making  part  of  the  cases,  which  have 
been  filed  as  aforesaid,  in  such  case,  and  furnish  the  attorney  of  each 
party,  who  shall  have  filed  his  case,  on  his  demand,  with  a  printed  copy 
of  the  case  of  the  adverse  party,  and  he  shall  retain  and  file  of  record  one 
of  the  printed  cases  of  the  said  parties  respectively. 

XYII.  That  it  shall  be  the  duty  of  the  said  clerk  of  this  court  to  prepare 
and  keep  a  docket  roll  of  the  causes  which  have  been  inscribed  for  hear- 
ing, in  the  order  in  which  they  have  been  inscribed ;  from  which  docket 
roll  the  causes  to  be  heard  shall  be  called  on  each  day,  in  the  order  in  which 
they  stand  on  the  said  roll. 

XYm.  That  in  cases  where  a  suit  in  appeal  or  in  error,  having  been 
inscribed  for  hearing,  and  being  called  from  the  roll,  the  appellant  and 
respondent,  or  the  plaintiff  and  defendant  in  error,  shall  not  appear,  or 
shall  not  be  ready  to  proceed,  every  such  suit  shall  be  struck  from  the 
roll ;  and  in  cases  where  a  suit  in  appeal  or  in  error,  having  been  inscribed 
for  hearing,  and  being  called  from  the  roll,  the  appellant  or  plaintiff 
in  error,  shall  not  appear,  and  the  respondent  or  defendant  in  error  shall 
appear,  every  such  suit  shall  be  dismissed  with  costs  to  the  respondent  or 
defendant  in  error ;  and  in  cases  where  a  suit  in  appeal,  or  in  error, , 
having  been  inscribed  for  hearing,  and  being  called  from  the  docket  roll, 
the  respondent  or  defendant  in  error  shall  not  appear,  and  the  appellant 
or  plaintiff  in  error  shall  appear,  and  be  ready  to  proceed,  every 
such  suit  shall  be  heard  on  the  part  of  the  appellant  or  plaintiff  in 
error,  so  appearing,  ex  parte,  and  such  order  and  judgment  thereupon 
made  and  rendered  as  to  law  and  justice  shall  appertain,  without  costs  in 
such  case  to  the  respondent  or  defendant  in  error. 

XIX.  That  in  all  suits  which  shall  hereafter  be  pending  in  this  court, 
no  more  than  two  counsel  shall  be  heard  in  opening,  or  in  answer,  and  one 
only  in  reply. 

XX.  That  when  this  court  shall  be  moved  in  any  suit,  upon  any  special 
matter,  not  appearing  upon  the  record  or  proceedings  filed  in  such  suit, 
such  special  matter  shall  be  previously  authenticated  by  affidavit ;  and  a 
copy  of  the  af&davit,  and  two  days'  notice  of  such  motion  served  on  the 
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adverse  party.  And  no  snch  motion  shall  be  received,  until  snch  affidavit, 
and  an  affidavit  of  the  service  of  notice  as  aforesaid,  shall  be  read  and 
filed. 

XXI.  That  every  motion  for  an  appeal  from  an  interlooatory  judgment, 
shall  be  accompanied  with  copies  of  snch  interlocntory  jadgment  and  of 
the  pleading  filed  in  the  suit,  together  with  copies  of  such  exhibits  and 
proceedings  therein  as  may  be  material  and  necessary  in  support  of  any 
such  motion. 

XXII.  Thalf  a  copy  of  every  judgment  of  this  court,  by  reason  whereof 
the  record  in  any  suit  in  this  court  shall  be  remitted  to  the  court  below, 
shall  be  annexed  to  the  record,  and  transmitted  with  the  same  under  the 
certificate  of  the  said  clerk  of  this  court. 

XXIII.  That  in  the  computation  of  time,  the  common  rule  diet  a  qvo 
non  computatur  termino  shall  be  observed ;  and  in  aU  cases  in  which  a 
prescribed  delay  or  period,  within  which  something  is  required  to  be 
done,  shall  expire  on  a  Sunday  or  holiday,  the  same  shall  tp<o  jtare  stand 
and  be  enlarged  to  the  then  next  juridical  day. 

XXIY.  That  all  rules  and  orders  heretofore  made  for  regulating  the 
practice  in  appeal  and  in  error,  and  now  in  force  in  this  court,  be  and  the 
same  are  hereby  rescinded  and  annulled. 

(Signed) 

J.  Stuart,  C.  J., 
J.  R.  Holland,  J.  B.  B., 
Phi.  Panbt,  J.  B.  R., 
T.  C^  Atlwik,  J. 
Quebec,  12th  July,  1850. 


conRT  OP  qoeen's  bench  (civil  appeals).  761 


ADDITIONAL  RULES. 

That  for  the  future,  in  appeals  from  the  Circuit  Court,  the  parties 
shall  each  produce  a  printed  factum,  in  the  same  manner,  within  the 
same  delay,  and  subject  to  the  same  penalties  as  are  prescribed  and 
established  by  the  rule  concerning  appeals  from  the  Superior  Court. 

Experience  having  shown  that  the  paper  covers  heretofore  in  use 
are  insufficient  to  protect  the  records  of  the  court  from  injury,  it  is  hereby 
ordered,  pursuant  to  the  statute  in  that  behalf,  that,  for  the  future,  the 
clerk  do  provide  proper  wrappers  or  external  covers  in  parchment,  for  each 
record ;  and  to  defrsby  the  expense  thereof,  the  sum  of  one  shilling  and 
three  pence  shall  be  paid  to  him  over  and  above  the  other  sums  now  pay- 
able upon  the  suing  out  of  any  writ  of  appeal. 

It  is  further  ordered  that,  instead  of  the  present  number,  for  the  future 
there  be  filed  in  the  office  of  the  clerk  twenty -five  printed  copies  of  cases 
on  each  side,  in  appeal ;  and  that  the  said  cases  be  printed,  as  heretofore, 
in  paper  in  folio  form.     {11th  July^  1857.) 

Doubts  having  arisen  whether  the  additional  number  of  cases  in  appeal 
made  requisite  by  the  rule  of  the  11th  July  last,  should  be  liable  to  the 
payment  of  any  fee  or  charge,  it  is  hereby  ordered  that  no  fee  or  charge 
whatever  shall  be  demanded  or  paid  in  respect  of  such  additional  cases. 
(l^th  October,  1857.) 

For  the  future,  in  appeals  from  the  Circuit  Court,  the  parties  shall  each 
produce  a  printed  factum  in  the  same  manner,  within  the  same  delay, 
and  subject  to  the  same  penalties  as  are  prescribed  and  established  by  the 
rule  concerning  appeals  from  the  Superior  Court ;  and  the  party  appel- 
lant will  not,  for  the  future,  be  obliged  to  furnish  copies  of  his  petition  in 
appeal. 

For  the  future,  in  every  appeal,  as  well  from  the  Superior  as  from  the 
Circuit  Court,  the  evidence  taken  in  the  suit  is  to  be  printed  and  to  form 
part  of  the  factum,  that  is  to  say,  that  the  appellant  shall  have  printed, 
with  his  factum,  the  evidence  adduced  by  him  in  the  court  of  original 
jurisdiction,  and  the  respondent  that  adduced  by  him.  (6tA  December, 
1859.) 

The  appellant  in  each  cause  shall  insert  in  his  factum  a  true  copy  of 
the  judgment  appealed  from,  and  both  parties,  appellant  and  respondent, 
shall  endorse  on  the  said  factum  the  name  of  the  court  from  whose  judg- 
ment the  appeal  has  been  instituted.    {9th  December,  1861.) 

Hereafter,  communication  of  the  record  in  each  cause  shall  be  given 
to  the  attorney  of  either  party,  on  his  receipt  filed  with  the  clerk  of  the 
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oonrt,  and  that  the  order  of  this  court  or  of  one  of  the  judges  thereof, 
required  by  the  third  Bole  of  Practice,  be  dispensed  with.  {5th  June, 
1862.) 

At  the  expiration  of  each  term,  the  clerk  of  this  oonrt  shall  give  to 
each  jadge  a  list  of  the  cases  in  which  an  appeal  has  been  allowed  to  Her 
Majesty  in  Her  Privy  Ck>ancil. 

Immediately  on  the  transcript  of  the  record  being  transmitted  to  the 
first  clerk  of  the  Privy  Council,  the  clerk  of  this  court  shall  inform  each 
judge  thereof.      (4(/»  Juiu^  1864.) 

Appeals  from  judgments  in  actions  of  ejectment  brought  under  the 
Lessors  and  Lessees'  Act  shall,  as  to  hearing,  have  precedence  in  this 
court  before  other  cases.    (9th  March^  1865.) 

No  barrister,  attorney,  prothonotary,  sheriff,  crier,  bailiff,  sheriff's 
officer  or  officer  of  this  court  shall  be  bail  or  surety  in  any  action  or 
proceeding  cognizable  by  this  court  or  by  any  judge  thereof.  (9t/t  Juw 
1865.) 

The  clerk  of  this  court,  immediately  upon  the  receipt  of  the  papers 
transmitted  in  a  case  reserved  for  the  opinion  of  the  court,  shall  set  down 
such  case  for  hearing  on  the  first  juridical  day  of  the  then  next  ensuing 
term. 

The  plaintiff  in  error  in  all  criminal  cases,  shall  file  an  assignment  of 
errors  on  the  first  juridical  day  after  the  day  of  the  return  of  the  said 
writ. 

The  joinder  in  error  shall  be  filed  on  the  first  juridical  day  following 
the  filing  of  the  assignment  of  errors. 

The  clerk  of  this  court,  on  receiving  the  joinder  in  error,  shall  forth- 
with set  down  the  cause  to  be  heard  on  the  errors  assigned.  (Ut  Ju rw, 
1867.) 

Friday,  the  Sixteenth  day  of  Mareht  one  thousand  eight 
hundred  and  seventy -seven. 

Present: 

The  Honourable  Mr.  Chief  Justice  Dorion, 
'*  Mr.  Justice  Monk, 

*'  "  Mr.  Justice  Bamsay, 

"  "  '         Mr.  Justice  Sanborn, 

"  *•  Mr.  Justice  Tessier. 

BBOULiE  OKNEBALBS. 

On  the  first  day  of  each  term,  the  Clerk  of  appeals  shall  lay  before  the 
court  a  list  of  all  cases  pending  before  the  court,  in  which  no  proceediogB 


COURT  OF  queen's  BENCH  (ciVIL  APPEALS).  768 

hftve  been  had  for  more  than  a  year,  indicating  the  name  of  the  parties 
and  of  their  respective  connsel,  the  nature  and  date  of  last  proceeding 
had  in  such  case ;  and  snch  cases  shall  be  considered  to  have  been  desert- 
ed, and  the  court  may  without  any  demand  to  that  effect  order  the  records 
to  be  transmitted  to  the  court  below. 

(This  rule  to  be  enforced  in  cases  now  pending  as  well  as  to  future  cases 
from  and  after  the  first  day  of  March,  one  thousand  eight  hundred  and 
seventy-eight. 


In  all  cases  of  appeal  and  error,  the  parties  may  in  lieu  of  faotums  as 
now  required,  file  a  special  case  setting  forth  the  judgment  or  judgments 
appealed  from  and  so  much  of  the  pleadings,  evidence,  documents  and 
orders  in  the  cause  as  they  may  deem  necessary  to  enable  the  court  to 
decide  the  questions  at  issue,  together  with  such  propositions  of  law  or 
fact  as  may  be  relied  upon  by  the  parties  respectively,  and  such  special 
cases  shall  be  considered  as  common  to  both  parties  and  will  entitle  the 
counsel  engaged  in  the  case  to  the  same  fees  as  if  separate  factums  had 
been  filed. 


The  cases  or  factums  shall  be  printed  on  paper  of  eleven  inches  by  eight 
inches  and  a  half,  the  type  to  be  small  pica  leaded  face,  and  every  tenth 
line  numbered  in  the  margin. 

(Certified)  L.  W.  MARCHAND, 

Clerk  of  Appeals, 


1.  The  case  in  appeal  shall  contain  a  summary  statement  of  the 
pleadings  and  of  the  questions  of  fact  and  of  law  on  which  the  party  filing 
it  relies,  also  in  an  Appendix  copies  of  the  depositions  of  the  witnesses 
produced  by  such  party,  giving  the  date  of  each  deposition,  also  copies  of 
all  admissions  obtained  by  him  and  of  all  questions  put  to  and  answers 
on  faiti  et  articles  by  the  adverse  party  whenever  the  same  are  relied 
upon. 

2.  In  addition  the  appellant's  case  shall  contain  a  copy  of  the  judgment 
or  judgments  appealed  from  with  their  respective  dates  ;  and  such  judg- 
ment or  judgments  shall  appear  at  the  beginning  of  the  appellant's  case. 
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3.  There  shall  also  be  an  index  of  the  printed  matter  sent  np  by  each 
party  indicating;  the  page  of  the  case  on  which  each  docnment  or  paper 
begins. 

4.  The  cases  shall  be  printed  on  paper  of  eleven  inches  by  eight  inches 
and  a  half,  the  tyx>e  to  be  small  pica,  leaded  face,  and  every  tenth  line 
nnmberd  in  the  margin. 

5.  The  parties  may,  by  a  consent  in  writing,  file  a  joint  case  or  factum. 

6.  Such  joint  case  or  factum  shall  state  the  questions  of  fact  and  of  law 
to  be'  determined  by  the  court  with  reference  to  such  portions  of  the 
depositions,  admissions  and  questions  and  answers  on  fait*  et  artieUs  to 
be  printed  in  an  appendix  as  are  required  for  the  proper  adjudication  of 
the  questions  in  issue  between  the  parties. 

7.  Such  joint  case  shall  be  in  the  same  form,  and  in  other  respects  be 
subject  to  the  same  rules  and  will  entitle  the  parties  to  it  to  the  same  fees 
as  if  separate  cases  had  been  filed. 

8.  Forty  copies  of  each  case  or  of  the  joint  case  shall  be  filed  in  each 
cause. 

9.  No  case  not  in  conformity  to  the  above  rules  shall  be  received  by 
the  clerk  of  this  court  or  filed  in  his  office,  nor  shall  it  bo  taxed  against 
the  adverse  party  except  by  leave  of  the  court  or  of  a  judge  thereof, 
which  may  be  granted  on  such  terms  and  conditions  as  the  court  or  judge 
shall  direct. 

10.  No  party  shall  be  heard  on  the  merits  unless  his  case  or  i^ctum 
shall  have  beon  filed  at  least  forty-eight  hours  before  the  case  is  called 
for  hearing. 

11.  The  above  rules  shall  take  effect  as  to  all  cases  filed  from  and  after 

the  tenth  day  of  September  next,  from  which  date  all  other  rules  of 

practice  on  the  subject  provided  for  by  the  present  rules  shall  be  held  to 

be  revoked. 

L.  W.  MARCHAND, 

Clerk  of  Appeals. 

Montreal,  21st  June,  1679. 
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Montreal,  Satubday,  tlie  twenty-firtt  day  of  June^  one  thou- 
iand  eight  hundred  and  seventy -nine. 

Pbesbnt : 

The  Honourable  Sir  Antoine  Aixri6  Dorion,  Knight,  Chief  Justice. 

The  Honourable  Mr.  Justice  Monk. 
*.*  **  Mr.  Justice  Kamsay. 

"  "  Mr.  Justice  Tessier. 

**  '*  Mr.  Justice  Cross. 

REGUL£    OENEBALIS. 

1.  The  case  in  appeal  shall  contain  a  summary  statement  of  the  plead- 
ings and  of  the  questions  of  fact  and  of  law  on  which  the  party  filin;^  it 
relies,  also  in  an  appendix  copies  of  the  depositions  of  the  witnesses  pro- 
duced by  such  party,  giving  the  date  of  each  deposition,  also  copies  of  all 
admissions  obtained  by  him  and  of  all  questions  put  to  and  answers  on 
faita  et  articlet  by  the  adverse  party  whenever  the  same  are  relied  upon. 

2.  In  addition  the  appellant's  case  shall  contain  a  copy  of  the  judgment 
or  judgments  appealed  from  with  their  respective  dates  ;  and  such  judg- 
ment or  judgments  shall  appear  at  the  beginning  of  the  appellant's  case. 

3.  There  shall  also  be  an  index  of  the  printed  matter  sent  up  by  each 
party  indicating  the  page  of  the  case  on  which  each  document  or  paper 
begins. 

4.  The  cases  ehall  be  printed  on  paper  of  eleven  inches  by  eight  inches 
and  a  half,  the  type  to  be  small  pica,  leaded  face,  and  every  tenth  lino 
numbered  in  the  margin. 

5.  The  parties  may  by  a  consent  in  writing  file  a  joint  case  or  factum. 

6.  Such  joint  case  or  factum  shall  state  the  questions  of  fact  and  of  law 
to  be  determined  by  the  court  with  a  reference  to  such  portions  of  the 
depositions,  admissions  and  questions  and  answers  on  faitt  et  articles  to 
be  printed  in  an  apx>endix  as  are  required  for  the  proper  adjudication  of 
the  questions  in  issue  between  the  parties. 

7.  Such  joint  case  shall  be  in  the  same  form,  and  in  other  respects  be 
subject  to  the  same  rules,  and  will  entitle  the  parties  to  it  to  the  same 
fees  as  if  separate  cases  had  been  filed. 

8.  Forty  copies  of  each  case  or  of  tho  joint  case  shall  be  filed  in  each 
cause. 
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9.  No  oaae  not  in  oonformity  to  the  above  mles  shall  be  received  by  the 
clerk  of  this  oonrt  or  filed  in  his  office,  nor  shall  it  be  taxed  against  the 
adverse  party  except  by  leave  of  the  conrt  or  of  a  judge  thereof,  which 
may  be  granted  on  sach  terms  and  conditions  as  the  court  or  jadge  shall 
direct. 

10.  No  party  shall  be  heard  on  the  merits  unless  his  case  or  factnm 
shall  have  been  filed  at  least  forty -eight  hours  before  the  case  is  called 
for  hearing. 

11.  The  above  rules  shall  take  effect  as  to  all  cases  filed  from  and  after 
the  tenth  day  of  September  next,  from  which  date  all  other  rules  of 
practice  on  the  subject  provided  for  by  the  present  rules  shall  be  held  to 
be  revoked. 

L.  W.  MABCHAND, 

CUrk  of  Appeals, 


Canada,  Provincb  or  Quxbxo. 

Court  of  Quxsn'b  Bench  (Appeal  SmE.) 

Montreal,  Monday,  the  twenty  seventh  day  of  March, 
one  thoutand  eight  hundred  and  eighty -two, 

•      PlUBSENT : 

The  Honourable  Sir  Antoine  Aim6  Dorion,  Knight,  Chief  Justice. 

The  Honourable  Mr.  Justice  Monk. 
"  '*  Mr.  Justice  Bamsay. 

"  "  Mr.  Justice  Cross. 

"  "  Mr.  Justice  Baby. 

RULE    OF   PRACTICE. 

It  is  ordered  that  in  addition  to  the  forty  copies  of  factum  now  required 
to  be  filed  by  each  party  in  every  case  in  which  an  appeal  lies  by  law  to 
the  Privy  Council  or  to  the  Supreme  Court,  such  copies  to  be  available  to 
the  parties  appealing  in  case  an  appeal  is  carried  to  either  of  said  courts. 
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Satubdat,  the  twenty-fourth  day  of  March^  one  thousand 
eight  hundred  and  eighty -three. 

m 

PlU£8E2(T : 

The  Honourable  Sir  Antoine  Aim6  Dorion,  Knight,  Chief  Justice. 

The  Hononrable  Mr.  Justice  Monk. 
•*  "  Mr.  Justice  Tessier. 

"  **  Mr.  Justice  Gross. 

Mr.  Justice  Baby. 


tt  ti 


The  following  rule  of  practice  concerning  allowance  for  printing  the 
fact  urns  is  read  and  published,  viz : 

REGULJE    OENERALIS. 

It  is  hereby  ordered  that  from  and  after  this  date,  the  sums  allowed 

for  the  printing  of  the  factums  required  to  be  filed  before  this  court,  shall 

be  at  the  rate  of  two  dollars  for  each  page  containing  forty  lines  of  printed 

matter ;  and  in  the  same  proportion  for  every  page  containing  more  or 

less  than  forty  lines. 

L.  W.  MAROHAND, 

Clerk  of  Appeals, 


N.B. — Not  a  rule  of  court,  but  transmitted  as  an  advertisement. 
The  rule   of  practice   which   prescribes  the   dimensions   of   factums 
11  X  8}  inches  is  to  be  strictly  enforced,  and  any  factum  not  being  to  the 
proper  size  shall  be  peremptorily  refused. 

Also  each  factum  must  be  prefixed  with  an  index,  and  the  appellants' 
factum  must  contain  on  its  first  page  the  judgment  appealed  from. 
(By  Order.) 

L.  W.  MARCHAND, 

Clerk  of  Appeals. 
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RULES  OF  PRACTICE 

OP 

HER  MAJESTY'S  PRIVY  COUNCIL 


JUDICIAL    COMMITTEE. 

Appkllatb  Jubibdiction. 


At  the  Court  at  Bucxinoham  Pai.acx, 

The  13th  day  of  Jane,  1853. 

PRXSEMT  : 

The  Queen's  Most  ExcEiiLSNT  Majesty. 
His  Rotal  Hiohness  Prince  Albert. 

Lord  President,  Earl  of  Aberdeen, 

Lord  Steward,  Earl  of  Clarendon, 

Duke  of  Newcastle,  Viscount  Palmerston, 

Duke  of  Wellington,  Mr.  Herbert, 

Lord  Chaniberlain,  Sir  James  Graham,  Bart. 

Whereas,  there  was  this  day  read  at  the  board  a  report  from  the 
Bight  Honourable  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council,  dated  the  80th  May  last  past,  humbly  setting  forth  that  the 
Lords  of  the  Judicial  Committee  have  taken  into  consideration  the 
practice  of  the  committee  with  a  view  to  greater  economy,  dispatch  and 
efficiency  in  the  appellate  jurisdiction  of  Her  Majesty  in  Council,  and 
that  their  lordships  have  agreed  humbly  to  report  to  Her  Majesty  that  it 
is  expedient  that  certain  changes  should  be  made  in  the  existing  practice 
in  appeals  and  recommending  that  certain  rules  and  regulations  therein 
set  forth  should  henceforth  be  observed,  obeyed  and  carried  into  exe- 
cution, provided  Her  Majesty  is  pleased  to  approve  the  same:  Her 
Majesty  having  taken  the  said  report  into  consideration,  was  pleased 
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Vy  and  with  the  advioe  of  Her  Privy  Conncil,  to  approve  thereof,  and  of 
the  mlet  and  regnlatioiiB  aet  forth  therein,  in  the  words  following, 
videlicet : 

I.  That  any  former  usage  or  practice  of  Her  Majesty's  Privy  Gotinoil 
notwithstanding,  an  appellant  who  shall  succeed  in  obtaining  a  reversal 
or  material  alteration  of  any  judgment,  decree  or  order  appealed  from 
shall  be  entitled  to  recover  the  costs  of  the  appeal  from  the  respondent, 
except  in  cases  in  which  the  Lords  of  the  Judicial  Committee  may  think 
fit  otherwise  to  direct. 

n.  That  the  registrar,  or  other  proper  officer  having  the  custody  of 
records  in  any  courts  of  special  jurisdiction,  from  which  an  appeal  is 
brought  to  Her  Majesty  in  Council,  be  directed  to  send  by  post,  with  all 
possible  dispatch,  one  certified  copy  of  the  transcript  record  in  such  cause 
to  the  registrar  of  Her  Majesty's  Privy  Council,  Whitehall,  and  that  all 
such  transcripts  be  registered  in  the  Privy  Council  Office,  with  the  date 
of  their  arrival,  the  names  of  the  parties,  and  the  date  of  the  sentence 
appealed  from ;  and  that  such  transcript  be  accompanied  by  correct  and 
complete  index  of  all  the  papers,  documents  and  exhibits  in  the  cause ; 
and  that  the  registrar  of  the  court  appealed  from,  or  other  proper  officer 
of  such  court,  be  directed  to  omit  from  such  transcript  all  merely  formal 
documents,  provided  such  omission  be  stated  and  certified  in  the  said 
index  of  papers ;  and  that  special  care  be  taken  not  to  allow  any  docu- 
ment to  be  set  forth  more  than  once  in  such  transcript ;  and  that  no 
certified  copies  of  the  record  be  transmitted  to  agents  in  England,  by  or 
on  behalf  of  the  parties  in  the  suit;  and  that  the  fees  and  expenses 
incurred  and  paid  for  the  preparation  of  such  transcript  be  stated  and 
certified  upon  it  by  the  registrar  or  other  ofiBcer  preparing  the  same. 

III.  That  when  the  record  of  proceedings,  or  evidence  in  the  cause 
appealed  has  been  printed  or  partly  printed  abroad,  the  registrar,  or  other 
proper  officer  of  the  court  from  which  the  appeal  is  brought,  shall  be 
botmd  to  send  home  the  same  in  a  printed  form,  either  wholly  or  so  far 
as  the  same  may  have  been  printed  ;  and  that  he  do  certify  the  same 
to  be  correct,  on  two  copies,  by  signing  his  name  on  every  printed 
sheet  and  by  affixing  the  seal,  if  any,  of  the  court  appealed  from  to 
these  with  the  sanction  of  the  court ;  and  that  in  all  cases  in  which 
the  parties  in  appeals  shall  think  fit  to  have  the  proceedings  printed 
abroad,  they  shall  be  at  liberty  to  do  so,  provided  they  cause  fifty 
copies  of  the  same  to  be  printed  in  folio  and  transmitted  at  their 
expense,  to  the  registrar  of  the  Privy  Council ;  two  of  which  printed 
copies  shall  be  certified,  as  above,  by  the  officers  of  the  court  appealed 
from ;  and  in  this  case  no  further  expense  for  copying  or  printing  the 
record  will  be  incurred  or  allowed  in  England. 

lY.  That  on  the  arrival  of  a  written  transcript  of  appeal  at  the 
Privy  Council  Office,  Whitehall,  the  appellant,  or  the  agent  of  the 
49  p.  0.  C.  P. 
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appellant  prosecating  the  same,  shall  he  at  liberty  to  call  on  the  registrar 
of  the  Privy  Coonoil  to  canee  it,  or  snch  part  thereof  as  the  respondent, 
or  his  agent  may  require,  to  be  printed  by  Her  Majesty's  printer,  or  by 
any  other  printer  on  the  same  terms — the  appellant  or  his  agent  angapng 
to  pay  the  oosts  of  preparing  a  oopy  for  the  printer,  at  a  rate  not 
exceeding  one  shilling  per  brief  sheet— and  likewise  the  cost  of  printing 
such  record  or  appendix ;  and  that  one  hundred  copies  of  the  same  be 
stniok  off,  whereof  thirty  copies  are  to  be  deliyered  to  the  agents  on  each 
side,  and  forty  kept  for  the  use  of  the  Judicial  Conunittee  ;  and  th&t  no 
other  fee  for  solicitors*  copies  of  the  transcript  or  for  drawing  the  joint 
appendix  be  henceforth  allowed,  the  solicitors  on  both  sides  being  allowed 
to  have  access  to  the  original  papers  at  the  council  office,  and  to  extract 
or  cause  to  be  extracted  and  copied,  such  parts  thereof  as  are  necessary 
for  the  preparation  of  the  petition  of  appeal,  at  the  stationer^s  charge, 
not  exceeding  one  shilling  per  brief  sheet. 

Y.  That  a  certain  time  be  fixed,  within  which  it  shall  be  the  dnty 
of  the  appellant,  or  his  agent,  to  make  such  application  for  the  printing 
of  the  transcript,  and  that  such  time  be  within  the  space  of  six  calendar 
months  from  the  arrival  of  the  transcript  and  the  registration  thereof, 
in  all  matters  brought  by  appeal  from  Her  Majesty's  colonies  and 
plantations  east  of  the  Cape  of  Good  Hope,  and  from  the  territories  of 
the  East  India  Company,  and  within  the  space  of  three  months  in  all 
matters  brought  by  appeal  from  any  other  part  of  Her  Majesty's 
dominions  abroad ;  and  that  in  default  of  the  appellant  or  his  agent 
taking  effectual  steps  for  the  prosecution  of  the  appeal  within  such  time 
or  times  respectively,  the  appeal  shall  stand  dismissed  without  farther 
order,  and  that  a  report  of  the  same  be  made  to  the  Judicial  Committee 
by  the  registrar  of  the  Privy  Council,  at  their  Lordship's  next  sitting. 

VI.  That  whenever  it  shall  be  found  that  the  decision  of  a  matter 
on  appeal  is  likely  to  turn  exclusively  on  a  question  of  law,  the  agents 
of  the  parties,  with  the  sanction  of  the  registrar  of  the  Privy  Council, 
may  submit  such  question  of  law  to  the  Lords  of  the  Judicial  Committee, 
in  the  form  of  a  special  case,  and  print  such  parts  only  of  the  trans- 
script  as  may  be  necessary  for  the  discussion  of  the  same ;  provided 
that  nothing  herein  contained  shall  in  any  way  bar  or  prevent  the 
Lords  of  the  Judicial  Committee  from  ordering  the  full  discussion  of  the 
whole  case,  if  they  shall  so  think  fit ;  and  that  in  order  to  promote  sach 
arrangements  and  simplification  of  the  matter  in  dispute,  the  regifitrai 
of  the  Privy  Council  may  call  the  agents  of  the  parties  before  him,  and 
having  heard  them  and  examined  the  transcript,  may  report  to  the 
committee  as  to  the  nature  of  the  proceedings. 

And  Her  Majesty  is  further  pleased  to  order  and  it  is  hereby  ordered 
that  the  foregoing  rules  and  regulations  be  punotoally  observed,  obeyed, 
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and  oarried  into  execution,  in  all  appeals  or  petitions  and  complaints,  in 
the  nature  of  appeals,  bronght  to  Her  Majesty  or  to  her  heirs,  and  sno- 
oeesors,  in  Council,  from  Her  Majesty's  ooloniee  and  plantations  abroad, 
and  from  the  Channel  Islands  or  the  Isle  of  Man,  and  from  the  territories 
of  the  East  India  Company,  whether  the  same  he  from  the  courts  of 
justice,  or  from  special  jurisdiction,  other  than  appeals  from  Her 
Majesty's  Courts  of  Vice-Admiralty,  to  which  the  said  rules  are  not  to 
be  applied. 

Whereof  the  judges  and  officers  of  Her  Majesty's  courts  of  justice 
abroad,  and  the  judges  and  officers  of  the  Superior  Courts  of  the  East 
India  Company,  and  all  other  persons  whom  it  may  concern  are  to  take 
notice,  and  govern  themselves  accordingly. 

(Signed)  VVillum  L.  Bathubst. 


} 


TABLES  OF  FEES. 


ADVOCATES     FEES 


IN  THE  SUPERIOR  COURT. 


It  ifl  hereby  ordered  that  the  following  fees  be  allowed  to  the  ooonael, 
advocates  and  attorneys  practising  in  the  Superior  Conrt  in  actionB  to  be 
instituted,  and  npon  other  proceedings  to  be  commenced,  from  and  sfter 
the  day  on  which  the  present  tariff  shall  be  entered  by  the  prothonotaries 
of  this  court  in  the  registers  of  the  same  as  by  law  directed ;  and  the 
tariff  of  fees  for  the  connsel,  advocates  and  attorneys  practising  in  ibis 
court,  the  original  whereof  was  entered  in  the  registers  of  the  eaid  court 
at  the  City  of  Quebec,  on  the  20th  day  of  July,  1852,  is  hereby  repealed 
in  so  far  as  regards  actions  to  be  instituted,  and  other  proceedings  to  be 
commenced,  from  and  after  the  day  on  which  the  present  tariff  ehall  be 
so  entered  in  the  registers  of  this  court. 

Vide  C.  C.  P.  ante,  art.  29. 


rZBST  CLASS  ACTIONS  0ONBZ8T  OF 


1.  Personal  actions  when  the  value  in  contest  exceeds  $400. 

2.  Real  and  mixed  actions  not  otherwise  specially  provided  for. 
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3.  AotioQB  for  separation  from  bed  and  board,  and  en  dJelaroHon  de 
patemiU. 

4.  Proceedings  by  Mandarmu,  Scire-faeioiy  RequHe-LiheUk  or  Pfohihition^ 
or  others  under  articles  997  to  1033  of  the  Code  of  Oivil  Prooedore  and 
upon  like  proceedings. 

BSCOND  CLASS  ACTIONS  CONSISTS  OF 

1.  Personal  actions  when  the  value  in  contest  does  not  exceed  9400. 

2.  Actions  for  separation  of  property. 

3.  Actions  or  petitions  en  destitution  de  Tutelle  or  Curatelle, 

4.  All  actions  not  included  in  the  First  Class  and  not  otherwise 
specially  provided  for. 

ACTIONS    NOT    OONTBSTED. 

TO  pi«aintiff'b  ATTOBHST 
lat  Claas.  8nd  Class 

1.  If  the  action  be  settled  before  return 918  00    914  00 

2.  If  the  action  be  settled,  or  if  the  defendant  confess 

judgment  on  the  day  of  the  return,  or  on  the  next 

following  juridical  day 20  00      16  00 

8.  If  the  action  be  settled  or  if  the  defendant  confess 
judgment,  after  the  delay  mentioned  in  the  next 
'     preceding  number,  but  before  plea  filed,  or  inscrip- 
tion for  proof,  or  inscription  for  final  hearing  on 
the  merits  where  no  enqudte  is  necessary 22  00      18  00 

4.  If  the  action  be  settled  after  the  inscription  on  the 
roll  for  proof,  but  before  the  closing  of  the  enqudte, 
or  if  the  action  be  settled  after  the  inscription  for 
final  hearing  on  the  merits  where  no  enqu^te  is 
necessary,  or  if  judgment  be  rendered  on  such  last 
mentioned  inscription 25  00      20  00 


• 


5.  If  the  action  be  settled  after  enqudte  closed,  or  if 

judgment   be  rendered  in  such   action  after  en- 

qudte ., 30  00      24  00 

6.  In  any  of  the  above  cases  in  which  the  defendant  may 

have  appeared  by  attorney,  to  defendant's  attorney 

on  actions  returned,  or  on  eang/d^atU 600       500 
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ACTIONS  OONTKSTSD. 

FHUT  CLASS.  SXOOHD  CLABS. 

Pltir.       Deidt.  Pltff.       DeMi 

7.  If  the  action  be  settled  after  the 
filing  of  any  plea  other  than  a  plea 
to  the  merits  and  without  enqndte 
on  such  plea,  or  if  the  action  be 
dismissed  on  such  plea  and  with- 

ontenqudte $30  00  125  00  925  00  920  00 

8.  If  the  action  be  settled  after  the 
filing  of  a  plea  to  the  merits  bnt 
before  the  inscription  on  the  roll 
for  proof  where  an  enqudte  is 
necessary  or  before  the  inscription 
for  final  hearing  where  no  enqndte 

isnecessary 40  00    80  00  30  00    25  00 

9.  If  the  action  be  settled  after  the 
inscription  on  the  roll  for  proof, 
but  before  the  inscription  for  final 

'      hearing 50  00    40  00  40  00    35  00 

10.  If  the  action  be  settled  after  the 
inscription  for  final  hearing,  or 
if  judgment  be  rendered  on  such 

hearing) 60  00    50  00  60  00    40  00 

11.  The  costs  in  actions  in  revendication  for  moveables  to  be  taxed  si 
against  the  plaintiff  according  to  the  value  of  the  property  claimed,  snd 
as  against  the  defendant  according  to  the  value  of  the  property  for  which 
judgment  is  rendered. 

12.  Hypothecary  actions  and  actions  for  seigniorial  dues  where  the 
title  of  the  seignior  is  not  contested,  are  to  be  considered  in  respect  of 
costs  as  merely  personal  actions. 

13.  The  costs  in  actions  to  account  to  be  taxed  as  against  the  plaintif 
according  to  the  amount  demanded,  and  as  against  the  defendsnt, 
according  to  the  amount  for  which  he  is  accountable. 

14.  In  any  action  of  ejectment  under  the  Lessor  and  Lessee  Act,  not 
including  actions  in  which  either  rent  is,  or  damages  are,  sued  for  (which 
actions  are  provided  for  by  statute),  the  costs  to  be  as  in  a  personal  actios 
(in  the  Superior  Court  or  Circuit  Court,  as  the  case  may  be),  for  a  somof 
money  equal  to  the  value  of  the  premises  leased  for  the  year  cozrent  at 
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the  time  of  the  institation  of  the  action,  or  if  the  lease  shall  have  expired, 
then  for  the  last  year  to  which  the  lease  extended.  * 

15.  In  actions  of  damages  for  personal  wrongs  (except  in  actions  in 
which  the  court  or  jury  shall  find  the  damages  to  be  tmder  forty  shillin);s 
sterling),  the  costs  to  bo  taxed  as  of  the  class  tb  be  determined  by  the 
final  judgment. 

« 

16.  In  actions  for  sums  of  money  under  9200  instituted  by  writ  of 
eapitu  ad  respondendum  in  the  Superior  Court,  the  costs  to  be  as  in  actions 
over  $100  in  the  Circuit  Court. 

17.  In  any  case  whore  the  defendants  sever  in  their  defence,  the  plain- 
tiff's attorney  shall  receive,  on  each  additional  issue,  one  half  of  the  sum 
which  he  would  have  received  had  there  been  but  one  issue :  the  whole 
amount  to  be  payable  in  equal  proportions  by  the  party  or  parties  to 
each  issue. 

ADDITIONAL  FXES. 

18.  For  the  second  and  every  additional  copy  of  the  plaintiff's 
declaration  $1  00 

19.  AfBidavit  to  obtain  writ  of  eapiast  ad  respojidendum,  attachment 
in  revendication,  simple  attachment  before  judgment,  attach- 
ment for  rent,  certiorari  or  other  prerogative  writ — when  an 
affidavit  is  required  and  the  action  is  commenced  by  such 
process — (this  fee  not  to  be  allowed  for  any  afiidavit  referring 
in  general  terms  to  the  facts  set  forth  in  the  petition  or 
pleading  in  support  of  which  such  affidavit  is  made) 8  00 

20.  If  a  writ  of  capias  ad  respondendum  or  any  writ  of  attachment 
against  moveables  be  sued  out  at  any  time  after  the  institu- 
tion of  the  action  (affidavit  included) : — 

To  the  attorney  suing  out  the  same — 

In  actions  of  first  clas»  12  00 

In  actions  of  second  class 10  00 

21.  On  any  declinatory  or  dilatory  exception,  exception  to  the 
form  or  demurrer  over-ruled — 

To  the  plaintiff's  attorney 8  00 

To  the  defendant's  attorney 6  00 

22.  On  any  other  plea  overruled  after  law  issue  raised  upon  it — 

To  the  successful  party 8  00 

To  the  opposite  party G  00 

23.  On  any  dilatory  exception  maintained — 

To  the  plaintiff's  attorney 10  00 

To  the  defendant's  attorney 15  00 

•  MeConvilU  v.  La  Banque  <f'  Ilochelaga,  11  R.  L.  99. 
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24.  If  the  plaintiff  be  permitted  to  amend  his  declaration  after  the 

filing  of  an  exception  to  the  form — 
To  the  defendant's  attorney $7  00 

25.  If  the  plaintiff  be  permitted  to  amend  his  declaration  after 

the  filing  of  a  demurrer  — 
To  the  defendant's  attorney 10  00 

26.  For  all  proceedings  on  any  petition,  motion  or  role,  not  speci- 

ally provided  for,  upon  which  costs  are  ordered  t6  be  paid— - 
To  the  party  to  whom  costs  are  awarded 3  00 

(Same  fee  on  motion  or  other  proceedings  to  call  in  credi- 
tors, including  affidavits.) 

27.  For  putting  in  security  for  costs — 

To  each  attorney 3  00 

28.  For  all  proceedings  respecting  the  putting  in  of  security  in 

any  case  not  otherwise  provided  for — 
To  each  attorney 5  00 

29.  Enqudte  fee  in  any  contested  cause  tried  by  jury  or  judge, 

to  counsel  (other  than  attorney  of  record,)  filing  appearance 

at,  and  actually  conducting  enqu4te  * 10  00 

SO.  In  cases  to  be  tried  by  jury — 

To  each  attorney  for  the  preparation  of  factum 8  00 

To  each  attorney  for  statement  of  facts  required  by  art.  353 
G.  G.  P.,  including  copy  for  adverse  party 8  00 

81.  In  every  case  of  trial  by  jury,  where  a  motion  is  made  for  a 

new  trial,  or  in  arrest  of  judgment,  or  for  judgment  non 
obstante  veredicto^  or  for  non-suit,  where  all  or  any  of  these 
remedies  are  sought,  one  fee  only  to  be  allowed  for  the 
whole  of  the  proceedings  in  each  such  case  up  to  judgment 
therein — 

To  each  attorney  (if  action  of  Ist  class) 14  00 

To  each  attorney  (if  action  of  2nd  class) 10  00 

82.  On  any  hearing  on  the  merits  ordered  in  a  contested  action — 

To  each  attorney 10  00 

33.  On  any  re-hearing  ordered  upon  any  pleading — 

To  each  attorney , 6  00 

84.  On  any  re-hearing  ordered  upon  any  rule  or  other  proceeding 

not  specially  provided  for — 
To  each  attorney 3  00 

85.  For  all  proceedings  on  a  continuance  of  suit  (reprite  dHn- 

stance,)  by  petition  or  motion — 

To  the  attorney  continuing  the  suit 10  00 

To  the  attorney  of  adverse  party 5  00 

Gosts  as  in  action  of  second-class,  if  the  continuance  of 

•  Corp.  of  Quebec  v.  Piton,  5  Q.  L.  R.  239  ;  Tfiayer  v.  Ross,  8  L.  N.  W ; 
LalibertJv,  Paris,  6  Q.  L.  B.  201. 
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Boit  be  contested  or  if  it  be  made  by  action,  and  also  on  pro- 
ceedings  to  have  jndgment  declared  executory  or  Jugement 
coiRffttm. 
86.  On  every  copy  of  Bubposna  certified  by  the  attorney 90  10 

37.  Sning  ont  a  writ  of  execution 2  00 

38.  Bning  ont  a  writ  of  attachment  after  jndgment  if  declaration 

be  not  conteeted — 

If  action  of  Ist  dasB 10  00 

If  action  of  2nd  claas 7  00 

39.  For  every  gamiBhee  above  three. « 1  00 

If  contested,  the  costs  to  be  the  same  as  in  a  contested 
personal  action,  the  class  to  be  determined  by  the  amount  of 
the  judgment  against  the  garnishee,  if  the  costs  be  payable  by 
him,  and  by  the  amount  claimed  by  the  contestation,  if  the 
costs  be  payable  by  the  party  contesting  the  declaration. 

40.  For  all  proceedings  for  a  coercive  imprisonment,  or  for  the 
imprisonment  of  any  party,  or  for  a  writ  of  possession,  or 
for  an  order  for  re-sale  in  consequence  of  a  false  bidding,  or 
for  the  affixing  of  seals,  or  for  the  removal  thereof,  and  for 
all  proceedings  on  any  application  either  before  or  after  judg- 
ment to  liberate  any  person  arrested  for  debt  otherwise  than 
by  giving  bail,  or  to  obtain  possession  of  property  seized,  or 
contesting  attachment  before  judgment  on  the  ground  that 
the  allegations  of  the  affidavit  are  untrue,*  or  in  cases  of 
rebellion  d  justice — 

To  the  attorney  of  applicant  if  no  cause  be  shown 6  00 

If  cause  be  shown  but  without  enqudte — 

To  the  attorney  of  applicant 10  00 

To  the  attorney  shewing  cause 6  00 

41.  If  it  be  necessary  to  take  evidence  on  any  of  the  proceedings 

mentioned  in  the  foregoing  number,  or  upon  any  prelimin- 
ary plea,  or  upon  any  other  incidental  proceedings  not 
specially  provided  for — 
To  each  attorney  an  additional  fee  of 8  00 

42.  When  the  proof  in  any  contested  cause  is  continued,  the  party 
bound  to  proceed  not  being  ready,  fee  to  adverse  party  (where 

costs  are  ordered  to  be  paid) 2  00 

43.  For  cross  examining  every  witness  over  five  on  each  side,  in 

any  contested  case 2  00 

44.  Preparing  statement  of  facts • 6  00 

Preparing  answer 4  00 

45.  For  the  special  application  required  by  art.  218  G.  C.  P 6  00 

4C.  To  any  proof  commissioner  for  performing  all  services  in  any 

case  referred  to  him,  not  exceeding  the  examination  of  three 

witnesses 10  00 

For  each  witness  over  three 2  00 
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47.  For  all  prooeedingB  for  bringing   to   sale   the  property  of 

minors |20  00 

48.  For  prosecntlng  to  jndgment  a  report  of  diatiibntion  not 

contested 10  00 

49.  For  all  proceedings  upon  a  contestation  of  a  report  of  distri- 

bation,  if  the  contestation  be  not  withdrawn  or  aoqaiesced 

in  before  the  inscription  for  final  hearing  on  the  merits, 
-    when  the  amount  of  the  collocation  contested  is  above 

•400— 

To  the  attorney  of  the  party  contesting 18  00 

To  the  attorney  of  the  creditor  claiming 14  00 

60.  If  the  amount  of  the  collocation  contested  exceed  (200,  and 

do  not  exceed  $400 — 

To  the  attorney  of  the  party  contesting 15  00 

To  the  attorney  of  the  creditor  claiming 10  00 

51.  If  the  amount  of  the  collocation  contested  exceed  $80  and  do 

not  exceed  $200— 

To  the  attorney  of  the  party  contesting 10  00 

To  the  attorney  of  the  creditor  claiming 8  00 

52.  If  the  amount  of  the  collocation  contested  do  not  exceed  $80 — 

To  the  attorney  of  the  party  contesting ^...      8  00 

To  the  attorney  of  the  creditor  claiming 6  00 

53.  If  the  contestation  be  withdrawn  or  agquiesoed  in  before  the 

inscription  for  final  hearing  on  such  contestation  one-half 
of  the  above  fees  according  to  the  class. 

54.  For  all  the  proceedings  after  judgment  ordering  an  account 

to  be  rendered  in  any  action  to  account,  if  the  account  be 
acquiesced  in  without  tUbaU — 
To  each  attorney 10  00 

55.  If  the  account  be  contested,  the  costs  to  be  the  same  as  in  a 

contested  personal  action,  the  class  to  be  determined  by  the 
amount  for  which  the  accounting  party  shall  be  declared 
accountable  beyond  the  amount  admitted  to  be  due  by  the 
account  filed,  if  the  costs  be  payable  by  the  accounting 
party,  and  by  the  amount  claimed  by  the  d^bau  de  eompte 
if  the  costs  be  payable  by  the  ayant  ecmpte — 

56.  In  actions  for  separation  of  property  or  for  separation  from 

bed  and  board,  for  all  proceedings  to  liquidate  the  matri- 
monial rights  of  the  plaintiff — 

If  not  contested,  to  plaintiff's  attorney 10  00 

If  contested,  to  each  attorney 20  00 

57.  For  all  proceedings  to  cause  a  curator  to  be  appointed  to  a 

dilaistement  in  any  hypothecary  action 5  00 

58.  Costs  on  interventions  and  incidental  cross-demands  to  be 

the  same  as  on  original  demands  of  the  same  class. 
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59.  For  all  proceedings  on  a  licitation  of  one  saocession  or  more 

after  judgment  rendered $40  00 

60.  On  a  disavowal,  petition  in  revocation  of  judgment,  or  Her$ 

oppotition,  costs  to  be  the  same  as  in  original  demands  of 
the  same  class. 

61.  On  oppositions  for  payment  not  contested — 

If  the  sum  do  not  exceed  980 8  00 

If  it  exceed  980,  and  do  not  exceed  9200 10  00 

If  it  exceed  9200,  and  do  not  exceed  9400 14  00 

If  it  exceed  9400 16  00 

62.  II  contested,  costs  to  be  the  same  as  in  personal  actions  for 

the  same  amount  in  the  Superior  Court  or  Circuit  Court, 
as  the  case  may  be,  excepting  that  the  costs  upon  the  con- 
testation of  any  opposition  for  a  sum  not  exceeding  960 
shall  be  the  same  as  in  contested  actions  in  the  Circuit 
Court,  above  960  and  under  9100. 

63.  Oppositions  to  annul,  to  withdraw,  or  to  secure  charges,  or 

any  other  opposition,  if  not  contested 15  00 

64.  If  contested,  costs  to  be  as  in  actions  of  the  second  class. 

RATIFICATIOK  OF  TITLB. 

65.  For  all  proceedings  to  obtain  a  sentence  of  ratification  of 

title- 
To  the  petitioner's  attorney,  if  the  purchase  money  do  not 

exceed  9400    14  00 

If  purchase  money  exceed  9400  and  do  not  exceed  91|000,  or 

if  the  consideration  be  not  of  a  pecuniary  nature    20  00* 

If  purchase  money  exceed  91|000 25  00 

66.  Fees  on  oppositions  to  sentence  of  ratification  of  title,  and  of 

contestations  thereof  to  be  the  same  as  on  oppositions  to 
executions  and  contestations  thereof. 

EXPROPSIATIONS. 

67.  For  all  proceedings  on  behalf  of  a  proprietor  expropriated,  to 

obtain  an  order  for  the  payment  over  of  the  monies — 

If  the  value  of  the  property  expropriated  exceed  9400    16  00 

-      If  it  does  not  exceed  9400  12  00 

For  opposing  successfully  the  homologation  of  a  report  of 
commissioners,  where  a  written  appearance  for  that  pur- 
pose shall  have  been  put  in  and  allowed — 

Where  the  value  of  the  property  respecting  which  the  objec- 
tion arises  exceeds  9400 40  00 

Where  it  does  not  exceed  9400 80  00 
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WBITS  OF  OBBTIOBABI. 

68.  If  settled  before  the  filing  of  each  writ — 

To  petitioner UO  00 

If  writ  refnsed,  to  party  showing  oanse 6  00 

69.  If  not  settled  before  the  filing  of  snch  writ — 

To  petitioner 16  00 

To  respondent   10  00 

COMKIflfilONS,   BOOATOnaS  AMD  OBDKBS   lOB    THE  BZAUDiATIOM    07    WTTMSS8B8. 

70.  To  the  attorney  suing  oat  the  same 5  00 

For  the  drawing  of  interrogatories  or  cross  interrogatories. .      4  00 
For  taking  instrnctionA,  examining  the  papers,  etc.,  etc.,  to 

each 5  00 

For  examining  or  cross-examining  any  witness 3  00 

To  the  attorney  prosecuting  the  execution  of  the  writ  or 

order,  an  additional  fee  of 4  00 

PB0BATB8,  HABBAS  COBPUS,  BTC. 

71.  For  all  fees  to  obtain  probate  of  a  will  or  writ  of  habeas 

corpus  without  enq[u4te 10  00 

If  an  enqudte  takes  place  an  additional  fee  of 8  00 

f  72.  'For  all  fees  to  obtain  the  appointment  of  tutors  to  minors,  or 

curators  to  persons  or  property,  or  for  removal  of  interdic- 
tion, or  for  emancipation  or  any  other  such  proceeding — 

If  not  contested 5  00 

If  contested — 

To  petitioner's  attorney 15  00 

To  adverse  party « 12  00 

If  enqu^te  necessary  on  such  contestation 8  00 

73.  On  petition  of  curator,  etc.,  to  render  an  account,  including 

notices 4  00 

EVOCATIONS. 

74.  If  maintained,  the  costs  to  be  the  same,  as  in  actions  of 
second  class,  which  costs  shall  include  all  services  in  both 
courts. 

If  rejected,  to  each  attorney 5  00 

,  'After  plea  filed  on  a  petition  to  name  a  sequestrator,  petitioner  dis- 

continued proceedings,  the  respondent  was  allowed  $12  on  contestation, 
and  98  on  law  issues.  McLean  v.  Phillips  et  a/.,  7  L.  K.  246 ;  6.  G.  G. 
1884. 
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IMPBOBATION  {intcHption  enfam). 


75.  To  the  attorney  for  direotions  for  drawing  a  power  of  attorney.    94  00 
Attendance  at  drawing  np  of  descriptive  statement  of  doon- 
ment  impugned * 4  00 

If  settled  before  articles  of  improbation  are  filed,  each  motion 
required  by  the  Bules  of  Practice,  and  also  the  declaration 
to  be  made  by  the  defendant  in  improbation  as  to  whether 
he  intends  to  avail  himself  .of  the  document  impeached, 
shall  be  taxed  as  a  motion  according  to  the  foregoing,  No. 

26 8  00 

If  settled  after  the  articles  of  improbation  are  filed,  but 
before  the  answer,  the  fees  of  the  attorney  of  the  plaintiff  in 
improbation  shall  be  as  in  No.  1  of  the  Table,  and  the  fees  of 
the  attorney  of  the  defendant  shall  be  as  in  No.  6  of  the 
Table,  and  if  the  settlement  take  place  at  any  subsequent 
stage  of  the  proceeding,  or  if  judgment  be  rendered  on  such 
improbation,  the  costs  shall  be  as  in  the  original  demand,  if 
settled  at  a  like  stage. 


CASES  IN  REVIEW. 


76.  Under  NOO— 

If  settled  before  hearing,  to  each  attorney 915  00 

After  hearing,  to  each  attorney 80  00 

77.  In  cases  of  9400  or  over — 

If  settled  before  hearing 20  00 

After  hearing 40  00 

78.  Factum  in  Beview,  to  each  party 6  00 
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79.  On  appeal  from  Trinity  House  or  other  tribunal  to  the  Superior 
Court,  if  contested — 

Attorney  for  appellant 920  00 

Attorney  for  respondent 12  00 

If  not  contested — 

Attorney  for  appellant 12  00 

W.  G.  MsBBDiTH,  Chief  Justice  S.  C. 
ChabiiIS  Mondblbt,  J. 
J.  Bhobt,  J.  C.  S. 

A.  POUBTTB,  J.  G.  8. 

A.  Btuabt. 

J.  H.  BSBTHSLOT,  J.  C.  8. 
T.  J.   J.  LOBANOXB,  J.  C.  8. 
L.  V.  SiCOTTB,  J.  C.  8. 

F.  G.  Johnson,  J.  S.  C. 
J.  T.  Tabchiebbau,  J.  C.  8. 
Jos.  N.  BossB,  J. 
J.  Maouibs,  J.  8.  C. 

F.  W.  TOBBANCB,  J.  8.  C. 

Quebec,  80th  December,  1868. 

Published  in  open  court,  registered  and  entered  at  Quebec,  the  80th 
day  of  December,  1868. 

FiSIT  A  BUBBOUOHS,  P.  8.  C. 

Where  a  party  inscribing  in  review,  files  a  discontinuance  from  his 
inscription  after  appearance  and  factum  have  been  filed  by  the  respondent 
and  after  the  case  has  been  put  on  the  roll  for  hearing,  the  respondent  is 
entitled  to  full  fees  as  in  a  case  settled  before  hearing,  MUloy  ▼.  O^Briot, 
27  L.  C.  J.  289,  8.  C.  C.  1880. 
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ADVOCATES'  FEES 
IN   THE    CIRCUIT  COURT. 


It  is  ordered  that  the  following  fees  be  allowed  to  the  oonnsel,  advocates 
and  attorneys  practising  in  the  Gircnit  Coort  in  actions  to  be  instituted, 
and  upon  other  proceedings  to  be  commenced  from  and  after  the  day  on 
which  the  present  tariff  shall  be  entered  by  the  Clerk  of  the  Coort  in  the 
registers  of  the  same  as  by  law  directed  ;  and  the  Tariff  of  Fees  for 
ooonsel,  advocates  and  attorneys  practising  in  this  Court,  the  original 
whereof  was  entered  in  the  registers  of  the  Superior  Court  at  the  City  of 
Quebec,  on  the  20th  day  of  July,  1852,  is  hereby  repealed  in  so  far  as  it 
regards  actions  to  be  instituted,  and  other  proceedings  to  be  commenced, 
from  and  after  the  day  on  which  the  present  Tariff  shall  be  so  entered 
in  the  registers  of  this  Court. 

Vide  ante.  C.  C.  P.  art.  1059. 


In  cases  over  $60. 

ACTIONS  MOT  COKTSSTEO. 
I 

FIBBT  CliASS.  SECOND  OIjABS. 

Ovor  $100.  Over  $00  to  $100. 

Pltfl.      Deft.  Pltff.      Deft. 

1.  If  the  action  be  settled  before  jbhe 

return 910  00    —  $6  00    — 

8.  If  the  action  be  settled,  or  if  de- 
fendant confess  judgment  on  the 
day  of  the  return,  or  on  the  next 
following  juridical  day 12  00    —  8  00    — 

8.  If  the  action  be  settled,  or  if  defen- 
dant confess  judgment  ^ter  the  * 
delay  mentioned  in  the  next  pre- 
ceding number  but  before  plea 
filed,  or  inscription  for  enqudte  or 
inscription  for  final  hearing  on  the 
merits  where  no  enqu^te  is  neces- 
sary      16  60    —  10  00    — 
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FIB8T  CLASB.  BBOOWD  OLAIS. 

Over$100.       Otnar  $60  to  •!(». 
Pltff.  D«ft       Pltff.        D«lt 

4.  If  the  action  be  settled  after  the 
inscription  on  the  roll  for  proof 

bat  before  the  closing  of  the  en-  % 

qa6te ;  or  if  the  action  be  settled 

after  the  inscription  for  hearing  « 
on  the  merits  where  no  enqn^te  is 
necessary,  or  if  judgment  be  ren- 
dered on  snch  last  mentioned  in- 
scription   116  00      —  112  00 

5.  If  the  action  be  settled  after  en- 
qu^te  closed,  or  if  judgment  be 

rendered  in  such  action  after  en-  \ 

qudte 20  00      —  16  00 

6.  In  any  of  the  above  cases  in  which  I 
the    defendant     may    have    ap- 
peared by  attorney,  to  defendant's 

attorney  on  actions  retomed,  or  ! 

on  c<mg^  d^faut 4  00  —  8  00  ' 

I  ACTIONS  CONTBBTBD. 

7.  If  the  action  be  settled  after  the 
filing  of  any  plea  other  than 
a  plea  to  the  merits  and  without 
enqu^te  on  such  plea  or  if  action 
be  dismissed  on  such  plea  without 
enqudte 20  00      16  00        12  00      10  00 

If  there  be  an  enqudte  on  any 
such  plea,  an  additional  fee  of 
14  to  each  attorney. 

8.  If  the  action  be  settled  after  the 
filing  of  a  plea  to  the  merits,  but 
before  the  inscription  on  the  roll 
for  proof  where  an  enqu4te.is 
necessary,  or  before  the  inscrip- 
tion for  final  hearing  where  no 
enqu6te  is  necessary 24  00      20  00        15  00      12  00 

9.  If  the  action  be  settled  after  the 
inscription  on  the  roll  for  proof, 
but  before  the  inscription  for  final 
hearing 28  00      22  00        18  00      14  00 

10.  If  the  action  be  settled  after  the 
inscription  for  final  hearing,  or  if 
judgment  be  rendered  on  such  hear- 
ing.        80  00      24  00        20  00    16  00 
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In  any  case  where  there  are  more  defendants  than  one,  and  where  they 
sever  in  their  defence :  to  plaintiff's  attorney  on  each  additional  issne  one- 
half  of  the  snm  he  wonld  have  received  had  there  heen  bnt  one  issne,  the 
whole  amount  payable  in  equal  proportions  by  the  party  or  parties  to 
each  issue. 

The  costs  in  actions  to  account  to  be  taxed  as  against  the  plaintiff 
according  to  the  amount  demanded,  and  as  against  the  defendant  accord- 
ing to  the  amount  for  which  He  is  accountable. 

In  actions  of  damages  for  personal  wrongs  (excepting  in  actions  in 
which  the  court  shall  find  the  damages  to  be  under  forty  shillings  ster- 
ling) the  costs  to  be  taxed  as  of  the  class  to  be  determined  by  the  final 
judgment. 

In  any  action  of  ejectment  under  the  Lessor  and  Lessee's  Act,  not  in- 
cluding actions  in  which  either  rent  is,  or  damages  are,  sued  for  (which 
actions  are  provided  for  by  statute)  the  costs  to  be  as  in  personal  actions 
for  a  sum  of  money  equal  to  the  value  of  the  premises  leased  for  the  year 
current  at  the  time  of  the  institution  of  the  action,  or  if  the  lease  shall 
have  expired,  then  for  the  last  year  to  which  the  lease  extended. 

In  suits  in  this  court,  under  $100,  for  fees  of  office,  duties,  rents  reve- 
nues or  sums  of  money  payable  to  the  Crown,  or  which  relate  to  any 
titles  to  lands  or  tenements,  to  seigniorial  or  other  annual  rents,  and  such 
like  matl^ers  and  things,  whereby  rights  in  future  may  be  bound,  and  in 
hypothecary  and  mixed  actions  under  9100,  there  shall,  except  when 
otherwise  expressly  provided  for,  be  the  same  fees  as  in  merely  personal 
actions,  according  to  the  amount  or  value  of  the  thing  awarded,  unless 
there  be  an  evocation  by  either  of  the  parties,  and  then  the  fees  on  the 
evocation  shall  be  the  same  as  in  actions  of  the  second  class  in  the 
Superior  Courts,  which  costs  shall  include  all  services  in  both  courts. 

ADDITIONAL  rXXS  IN  ALL  CASKS  OVER  1^60. 

iBT.  CLASS.     SND.  class. 

Over  $10a  Ov.  $60  to  $100 

11.  For  the  second  and  every  additional  copy  of  the 

plaintiff's  declaration 1^1  00  91  00 

12.  For  affidavits  to  obtain  simple  attachment  be- 
fore judgment,  attachment  in  revendication,  or 
attachment  for  rent  when  affidavit  required 
and  action  conomenced  by  such  process :  this 
fee  not  to  be  allowed  on  any  affidavit  referring  in 
general  terms  to  the  facts  set  forth  in  the  peti- 
tion or  pleading    in  support   of  which  such 

affidavit  is  made 2  00  2  00 

18.  If  any  writ  of  attachment  against  moveables  be 
sued  out  at  any  time  after  the  institution  of 
the  action — 
To  the  attorney  suing  out  the  same 600  400 

50  F.  c.  c.  p. 


$2  00 

2  00 

2  00 

2  00 

4  00 

2  00 
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l8T  CLA88.  3KD  CX<AB9. 

Over  $100.  Ot.  MOtotlOO 
*14.  On  every  declinatory  or  dilatory  exception,  or 

exception  to  the  form,  and  on  every  demurrer 

overrnled —  • 

To  the  plaintiff's  attorney |4  00 

To  the  defendant's  attorney 4  00 

15.  On  any  other  plea  over-mled,  after  law  issne 
raised  upon  it — 

To  the  attorney  of  the  saoceesful  party 4  00 

To  the  opposite  party 4  00 

16.  To  the  defendant's  attorney  on  every  dilatory 

exception  maintained. 5  00 

To  the  plaintiff's  attorney 8  00 

The  fees  allowed  in  the  foregoing  nambers  14 

and  16  are  exolosive  of  the  fee  allowed  when 
the  enqndte  takes  place  upon  a  preliminary 

17.  If  the  plaintiff  be  permitted  to  amend  his  de- 
claration after  filing  of  an  exception  to  the 
form— 

To  the  defendant's  attorney 200  200 

18.  If  the  plaintiff  be  permitted  to  amend  his  de- 
claration after  filing  of  a  demurrer — 

To  the  defendant's  attorney •    400  400 

19.  For  all  proceedings  on  any  petition,  motion  or 
rule  not  specially  provided  for,  upon  which 
costs  are  ordered  to  be  paid — 

To  the  party  to  whom  the  costs  are  awarded. .     2  00  1  00 

Same  fee  on  motion  or  other  proceeding  to  call 
in  creditors,  including  affidavits. 

20.  When  the  enqndte  in  any  contested  case  is 
continued,  party  bound  to  proceed  not  being 
ready — 

To  adverse  party 100  100 

21.  For  all  proceedings  respecting  the  putting  in 
of  security — 

To  each  attorney 200  100 

22.  On  any  re-hearing  upon  the  merits  ordered  by 
the  court  in  any  contested  case — 

To  each  attorney 5  00  3  00 

On  any  re-heari{^g  ordered  upon   any  plead- 
ing— 
To  each  attorney 800  200 

*See  9  B.  L.  484. 
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Oyer  $100.    Ov.  $00  to  9100 
On  any  re-hearing  ordered  upon  any  rule  or 

othef    proceeding    not    speoially    provided 

for— 
To  each  attorney 93  00  91  00 

23.  For   all   proceedings   in   continuance  of    snit 

(reprise  <Vin$tanee)t  by  petition  or  motion  of 

the  reprenant  Vinstanee — 

To  the  attorney  continuing  the  suit 600  400 

To  the  attorney  of  the  opposite  party 8  00  2  00 

Costa  as  of  the  original  action,  if  the  conti- 
nuance of  suit  be  contested,  or  if  it  be  made 
by  action,  and  also  on  proceedings  by  action 
to  have  judgment  declared  executory  or  juge- 
ment  eommun. 

24.  On  every  copy  ci  subpoena,  certified  by  attor- 

ney          10  10 

25.  For  all  proceedings  on  suing  out  a  writ  of  exe- 

cution      1  00  1  00 

26.  For  all  proceedings  on  suing  out  a  writ  of  at- 

tachment after  judgment,  if  the  declaration 

of  the  garnishee  be  not  contested 500  300 

And  for  every  additional  garnishee  above  the 

number  of  three 100  50 

If  contested,  the  costs  to  be  the  same  as  in 
a  contested  personal  action,  the  class  to  be  de- 
termined by  the  judgment  against  the  garnishee, 
if  the  costs  be  payable  by  the  garnishee,  and  by 
the  amount  claimed  by  the  contestation  if  the 
oosts  be  payable  by  the  party  contesting  the 
declaration. 

27.  For  all  proceedings  for  coercive  imprisonment 

or  for  the  imprisonment  of  ^ny  party,  or 
for  a  writ  of  possession,  or  on  any  applica- 
tion to  obtain  possession  of  goods  seized, 
or  to  contest  attachment  on  the  ground 
that  the  allegations  of  the  affidavit  are  un- 
true— 

To  the  attorney  of  the  applicant,  if  no  cause 
be  shown 4  00  3  00 

If  cause  be  shown  but  without  enqu^te — 

To  the  attorney  of  the  applicant 600  400 

To  the  attorney  shewing  cause 400  800 
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iBT  CLABS.         SHS  CLASS, 

Over  •100.   Ov.  $60  to  $1001 

28.  If  an  enqadte  be  neoaesary  upon  any  proceed- 
ing mentioned  in  the  foregoing  number,  or  on 
any  preliminary  plea,  or  upon  any  other  inci- 
dental proceeding,  there  shall  be  allowed  to 

each  attorney 96  00  $4  00 

29.  For  proaecuting  to  judgment  a  report  of  dis- 
tribution not  contested 5  00  8  00 

80.  For  all  proceedings  upon  a  contestation  of  a 

report  of  distribution  which  shall  not  be 
withdrawn  or  acquiesced  in  before  the  in- 
scription for  final  hearing  on  the  merits, 
when  the  amoxmt  of  the  collocation  contested 
exceeds  $100— 

To  the  attorney  contesting 10  00  — 

To  the  attorney  claiming 8  00  — 

81.  When  the  amount  of  the  collocation  contested 

does  not  exceed  $100 — 

To  the  attorney  contesting —  6  00 

To  the  attorney  of  the  party  claiming —  4  00 

82.  If  the  contestation  be  withdrawn  or  acquiesced 
in  before  the  inscription  for  final  hearing  on 
the  merits,  one-half  of  the  above  fees. 

88.   For  all  proceedings  after  judgment  ordering 
an  account  to  be  rendered  in  any  action  to 
acoount,  if  the  account  be  not  contested — 
To  each  attorney ^ 6  00  4  00 

84.  If  the  account  be  contested,  the  costs  to  be  the 
same  as  in  a  contested  personal  action,  the 
class  to  be  determined  by  the  amount  for 
which  the  rendant  compte  shall  be  declared 
accountable  beyond  the  amount  admitted  to  be 
due  by  the  account  filed  if  the  costs  be  payable 
by  the  rendant  compte;  and  by  the  amount 
claimed  by  the  d^bats  de  compte  if  the  costs  be 
payable  by  the  cofcMt  compte, 

85.  For  all  proceedings  to  cause  a  curator  to  be  ap- 
pointed to  a  dilaiseemenJt  in  an  hypothecary 

action 8  00  8  00 

And  to  the  {curator 8  00  8^00 

mrSBYBNTIONS,    XTC. 

86*  Costs  on  interventions  and  incidental  cross  de- 
mands to  be  the  same  as  on  original  demands 
of  the  same  dass. 
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IST  0LAB8.  SMD  CLASS. 

OverSlOO.   Ov.  900  to  $100 

37.  If  not  oontested 96  00  94  00 

88.  If  oontested,  costs  to  be  the  same  as  on  an  original 
demand  for  the  same  amount  excepting  that 
the  contestation  in  the  appealable  side  of  the 
Court,  of  any  opposition  for  a  sum  not  ex- 
ceeding 160  shall  be  the  same  as  in  a  contested 
action  for  a  sum  exceeding  960  and  under  9100. 
*39.  On  any  opposition  to  withdraw  or  to  annul,  not 

contested 6  00  4  00 

40.  If  contested,  the  same  fees  as  in  the  original 
action. 

OOMIOSSIONS  B0OAT0IBB8  AND   ORDERS  rOR  TRB  EZAHINAnON  OJ 

WITNESSES. 

41.  To  the  attorney  suing  out  the  same 200  200 

42.  For  drawing  interrogatories  or  cross  interroga- 
tories— 

To  the  attorneys  engaged  where  the  writ  or 

order  is  executed 8  00  8  00 

43.  For  taking  instructions,  examining  papers,  d^c, 
&o, — 

To  each  attorney 4  00  4  00 

44.  For  the  examination  in  chief  or  cross-examina- 
tion of  each  witness 100  100 

45.  To  the  attorney  prosecuting  the  execution  of 

any  such  writ  or  order  an  additional  fee  of ..     8  00  8  00 

To  the  proof  commissioner  for  all  services  in 

any  case  referred  to  him  not  exceeding  the 

examination  of  three  witnesses 800  800 

For  each  witness  above  three 100  100 

APPEALS. 

46.  On  an  appeal  to  the  Circuit  Court,  if  contested — 

To  the  appellant's  attorney 14  00  — 

To  the  respondent's  attorney 10  00  — 

47.  If  not  contested — 

To  the  attorney  of  appellant 10  00  — 

'Action  for  9114  25.  Judgment  for  $77  98.  Defendant  opposed  the 
execution  by  an  appeal  afin  d'annuler  which  was  dismissed.  Held,  in  con- 
testation of  the  bill  of  costs,  that  the  costs  should  have  been  taxed  as  in 
a  suit  over  9100,  and  not  as  in  a  case  of  977.93.  Francoeur  v.  Baron^  5  Q.  L. 
B.  145,  8.  C.  1879. 
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XST  CLASS.         2«D  CLASS. 

Over  9ioa  Or.  $60  lotioo 

48.  If  the  appeal  be  dismissed  or  settled  before  final 

hearing  on  the  merits — 

To  the  appellant's  attorney 17  00  — 

To  the  respondent's  attorney 400 

COMTKSTED    BLECTIONS. 

49.  On  the  contestation  of  elections  of  mnnioipal 
officers  or  school  commissioners,  costs  to  be  as 
in  an  action  between  9100  and  9200. 

50.  Fees  respecting  writs  of  certiorari  and  on  pro- 
ceedings to  obtain  probate  of  any  will,  and  for 
appointment  of  a  tutor  to  minors,  curator  to  any 
person  or  property  or  otherwise,  or  for  removal 
of  interdictions,  or  emancipation,  same  in  the 
Cironit  Court  as  in  the  Superior  Court. 

IMPBOBATIONS. 

51.  If  settled  before  the  articles  of  improbation  are 
filed,  each  motion  required  by  the  rules  of 
practice,  and  also  the  declaration  to  be  made  by 
the  defendant  in  improbation  as  to  whether 
he  intends  to  avail  himself  of  the  document 
impeached,  shall  be  taxed  as  a  motion  accord- 
ing to  the  foregoing  No.  19. 

62.  If  settled  after  the  articles  of  improbation  are 
filed,  but  before  answer,  the  fees  of  the  attor- 
ney of  the  plaintiff  in  improbation  and  the 
fees  of  the  defendant  in  improbation,  shall  be 
as  in  No.  1  of  this  same  table,  and  if  the 
settlement  take  place  at  any  subsequent  stage 
of  the  proceedings,  or  if  judgment  be  rendered, 
the  costs  shall  be  the  same  as  on  the  original 
demand  at  a  like  stage.* 


*  The  foUowinf;;  items  of  the  tariff  of  December  24th,  1857,  are  not 
abrogated  by  that  of  December  80th,  1868  :— 

1.  For  any  statement  {articulation)  of  facts.. . . , ,     |4  00 

2.  For  the  answer  thereto 3  00 
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Cases  of  sixty  dollars^  or  under. 

iBT  CLASS.       2nd  CIjASS.       SBD  CXJkflS. 

$60  or  under,  $40oraiider,   $2S(»ran- 
bnt  bat  der. 

above  $40.       above  $95. 

1.  On  all  prooeedings  in  actions  settled 
before  return,  except  those  on  which 
additional  fees  are  hereinafter  al- 
lowed— 

To  the  plaintiff's  attorney $2  50  $1  50         $1  00 

2.  On  aU  proceedings,  except  as  afore- 
said, in  actions  settled  after  retnm 
and  before  contestation,  or  in  which 
judgment  shall  be  given  on  confession, 
or  by  default,  or  ex  parte  without 
enqndte,  that  is  to  say,  without  the 
examination  in  court  of  any  witness 
or  party — 

To  the  plaintiff's  attorney t 4  00  2  00  1  50 

And  to  the  defendant's  attorney  on 

actions   returned,  or   on  eong/-<Ufaut      2  00  1  50  1  00 

3.  On   the    same,    if   the  judgment   be 

given  by  default  or  ex  parte,  but  with  ^ 

enqudte — 

To  the  plaintiff 's  attorney 5  00  3  00  2  00 

And  to  the  defendant's  attorney 2  00  1  50  1  00 

4.  On  the  same,  in  actions  settled  or  dis- 
continued after  contestation — 

To  the  plaintiff's  attorney 500  3  00  200 

To  the  defendant's  attorney 4  00  2  50  1  50 

5.  On  the  same,  when  the  judgment  shall 
be  given  after  contestation — 

To  the  plaintiff 's  attorney 6  00  3  50  2  50 

To  the  defendant's  attorney 500  300  150 

6.  In  all  hypothecary    or  mixed  actions 
settled  before  return  an  additional  fee — 

To  the  plaintiff's  attorney 3  00  3  00  3  00 

7.  If  settled  after  enqudte,  or  if  judgment 
be  rendered,  an  additional  fee — 

To  the  plaintiff's  attorney 4  00  4  00  4  00 


t  See  D^ Amour  et  al,  v.  Bourbon,  under  art.  91,  G.  C.  P.  ante. 
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^00  or  under,  640  or  onder,  9SS  or  lin- 
bat  but  der. 

above  ^40.     above  $26. 

8.  In  aotions  of  damages  for  personal 
wrongs,  (exoepting  in  aotions  in  which 
the  oonrt  shall  find  the  damages  to  be  - 
under  40  shillings  sterling,)  the  costs 
to  be  taxed  as  of  the  class  to  be  deter- 
mined by  the  final  judgment,  unless 
otherwise  ordered  by  final  judgment. 

9.  On  each  opposition  to  withdraw,  to 
annul,  or  to  secure  charges,  or  other 
oppositions  or  interventions  not  con- 
tested      98  00         $250         9150 

10.  On  all  oppositions  (exoepting  oppositions 
for  payment),  and  interventions  when 
contested,  the  same  fees  as  in  the  orig- 
inal actions  to  which  the  same  shall 
be  incident. 

11.  On  oppositions  for  payment,  if  contested, 
same  fees  as  in  original  actions  for  a 
like  sum.  » 

12.  On  attachment  after  jn  dgment  uncon- 
tested        2  00  150  100 

18.  If  the  garnishee's  declaration  be  con- 
tested,  same  fees  as  in  original  actions 
for  a  like  sum. 

14.  On  suing  out  any  writ  of  attachment 
in  revendication  or  simple  attachment 
before  judgment  or  on  any  special  de- 
claration required  by  the  Court — 

To  the  plaintiff's  attorney 2  00  150  100 

15.  For  each  copy,  more  than  one  of  any 
declaration,  petition,  intervention  or 

opposition 75  50  25 

*16.  In  all  incidental  cross-demands,  the 

same  fees  that  are  allowed  in  original 

actions  for  a  like  sum. 
17.  For  each  plea  required  to  be  in  writing 

ordered  by  the  Court,  including  copy — 

To  the  defendant's  attorney 1  50  1  00  50 

*  The  attorney  of  an  incidental  defendant  upon  an  incidental  demand 
brought  by  plaintiff  under  Art.  149,  for  the  addition  of  new  grounds  of 
action,  and  dismissed  upon  demurrer,  has  no  right  to  any  fees.  Bouge  v. 
Bonnet,  5  Q.  L.  R.  72,  C.  C.  1879. 
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$60  or  under,  $40  or  under,  $SS  or  nn- 
bat  bnt  der. 

above  $40.      above  $tB. 

18.  On  eaoh  proceeding  to  oontmue  the  suit, 
or  to  declare  a  jadgment  executory  or 
lor  ooerdye  imprisonment,  or  in  any 
oaee  of  rebellion  ^  jtutiee,  or  to  set  aside 
an  attachment  on  the  gronnd  that  the 
allegations  of  the  affidavit  are  ontme — 
To  the  attorney  prosecuting  the  same, 

if  contested '...    UW  18  00  12  00 

If  uncontested 3  00  2  00  100 

And  to  the  attorney  resisting  the  appli- 
cation       8  00  2  00  150 

19.  On  a  commission  for  the  examination 
of  witnesses,  and  on  all  proceedings 
relatiye  thereto— 

To  the  attorney  suing  oat  the  same.. .      8  00  2  00  1  50 

And  to  the  attorney  of  the  opposite 

party 8  00  2  00  150 

To  the  attorney  employed  by  either 
party  to  attend  to  the  execution  of  such 
commission 8  00  2  00  2  00 

20.  On  any  demmurer  maintained 2  00  1  50  1  50 

21.  When  the  enqudte  in  any  contested 
case  is  continued,  party  bound  to  pro- 
ceed not  being  ready — 

To  adverse  party 100  75  60 

W.  C.  MmxoiTH,  Chief  Justice,  S.  C. 
Ghaslbs  Mondelbt,  J. 

E.  Shobt,  J.  8.  C. 

A.  POLBTTB,  J.  C.  8. 

A.  Stuabt. 

J.  A.  Bkbthxlot,  J.  C.  8. 

T.  J.  J.  LoBAMaEB,  J.  C.  8. 

L.  V.  81COTTE,  J.  0. 8. 

F.  G.  Johnson,  J.  8.  G. 
J.  T.  Tabchsrkau.  J.  G.  8. 
Jos.  N.  Bossfi,  J. 

J.  Maouire,  J.  8.  G. 

F.  W.  TOBBANCB,  J.  8.  G. 

Quebec,  80th  December,  1868. 

Published  in  open  Court,  registered,  and  entered  at  Quebec  the  80th 
day  of  December,  1868. 

FI8KT  &  BXTBROUGHB,  P.  8.  C. 
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FIRST  PART. 
FORMS  CONNECTED  WITH  THE  CIVIL  CODE. 


No.  1. 

In  connection  with  article  1884. 

Lower  Canada, ) 
District  of     ) 

We,  of  in  ,  (Orocers,)  hereby  certify 

that  we  (have  carried  on  and),  intend  to  carry  on  trade  and 
business,  as  {Ghrocers),  at  ,  in  partnership,  under  the 

name  and  firm  of  (or  as  the  case  may  be,)  or  I 

(or  we)  the  undersigned,  of  hereby  certify  that  I  (or 

we)  (have  carried  on  and)  intend  to  carry  on  trade  and 
business  as  at  in  partnership  with  G.  D. 

of  and  E.  F.  of  ,  and  that  the  said  part- 

nership hath  subsisted  since  the  day  of 

one  thousand  ,  and  that  we  (or  I  or  we  and  the 

said  C.  D.  and  E.  F..)  are  and  have  been  since  the  said  day, 
the  only  members  of  the  said  partnership. 

Witness  our  (or  any  of  our)  hands  at  this 

day  of  one  thousand  (or  as  the  case  may  be). 
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No.  3. 

In  connection  with  article  2299. 

NOTINO  FOB  NON-ACOEPTANCE. 

(Copy  of  BUI  and  Endor$enienti.)  ' 

On  the  18    » the  above  bill  was  by  me,  at  the 

request  of  ,  presented  for  acceptance  to  E.  F.,  the 

drawee,  personally  (or,  at  his  residence,  office  or  usual  place 

of  business  in  the  city,  ((own  or  village)  of  ,)  and  I 

received  for  answer,  "  *' ;    The  said  bill  is 

therefore  noted  for  non-acceptance. 

A.  B., 

Not.  Pvb. 
18    . 

Due  notice  of  the  above  was  by  me  served  upon  ]  n*  j)*'  [ 

(or,  at  his  residence,  office  or  usual  place  of  business  in 

,  on  the  day  of  ,)  or,  by  depositing 

such  notice,  directed  to  him,  at  ,  in  Her  Majesty's 

Post  Office  in  this  city,  (town  or  village,)  on  the  day 

of  ,  and  prepaying  the  postage  thereon. 

A.  B., 

Not.  Pub. 
18    . 


No.  8. 
In  connection  with  article  2203. 

PROTEST   FOB  NON-ACCEPTANCE   OB  FOB  NON-PAYMENT  OF  A 

BILL  PAYABLE  GENERALLY. 

(Copy  of  Bill  and  indorsements.) 

On  this  day  of  ,  in  the  year  liS    ,  I,  A. 

B.,  Notary  Public,  for  Lower  Canada,  dwelling  at 
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in  Lower  Canada,  at  the  request  of  ,  did  exhibit 

the  original  bill  of  exchange,  whelreof  a  true  copy  is  above 

{drawee    i 
acceptor)  *^®^®^^»  personally,  {or, 

at  his  residence,  office  or  usual  place  of  business  in  .  ,) 

and,  speaking  to  himself  (or  his  wife,  his  clerk,  or  his  serv- 
ant, &c.)  did  demand  { JaymenT^l   thereof ;     unto  which 

f  he   1 
demand    \    -^      answered,  "  ." 

Wherefore  I,  the  said  Notary,  at  the  request  aforesaid 

have  protested,  and  by  these  presents  do  protest  against 

the  acceptor,  drawer  and  endorser  {or,  drawers  and  endor- 

ers)  of  the  said  bill,  and  other  parties  thereto,  or  therein 

concerned,  for  all   exchange,  re-exchange,  and  all  costs, 

damages  and  interest,  present  and  to  come,  for  want  of 

{acceptance)   ^j  ^^^  ^^^  ^^^^ 
(payment    j 

All  which  I  attest  under  my  signature. 

(Protested  in  duplicate.) 

A.  B., 

Not.  Pub. 


No.  4. 

In  connection  with  article  2208. 

FBOTBST  FOB  NON-ACCEFTANCE  OB  FOB  NON-PAYMENT  OF  A 

BILL  PAYABLE  AT  A  STATED  PLACE. 

{Copy  of  Bill  and  Endorsements.) 

On  this  day  of  ,  in  the  year  18      , 1,  A. 

B.,  Notary  Public  for  Lower  Canada,  dwelling  at  , 

in  Lower  Canada,  at  the  request  of  ,  did  exhibit 

the  original  bill  of  exchange  whereof  a  true  copy  is  above 

written,  unto  E.  P.,  the  (Acceptor}  *^^^       ^* 
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being  the  stated  place  where  the  said  bill  is  payable,  and 

there,  speaking  to  ,  did  demand  ]!fy^e^^^[   ^'  *^^ 

said  bill ;  onto  which  demand  he  answered,  '*  .*' 

Wherefore  I,  the  said  Notary,  at  the  request  aforesaid, 
have  protested,  and  by  these  presents  do  protest  against  the 
acceptor,  drawer  and  endorser,  {or,  drawers  and  endorsers) 
of  the  said  bill,  and  all  other  parties  thereto,  or  therein  con- 
cerned, for  all  exchange,  re-exchange,  and  all  costs,  damages 

^  i.  W.  p««».  ^  U,  co,^,  ,0,  w«.  of  ( J^^Sr ) 
of  the  said  bill. 
All  of  which  I  attest  under  my  signature. 

(Protested  in  duplicate.) 

A.  S., 

H'oL  Pvb. 


No.  S. 

In  connection  with  article  2820. 

PROTEST  FOB  NON-PAYMENT  OF  A  BILL  NOTED,  BUT  NOT  PBO- 

TE8TED,  FOB  NON-AOOEPTANOE. 

If  the  protest  is  made  by  the  same  Notary  who  noted  the 
bill,  it  should  immediately  follow  the  act  of  noting  and 
memorandum  of  service  thereof  beginning  with  the  words 
**  And  afterwards  on,  &c.,"  continuing  as  in  the  last  preced- 
ing form,  but  introdu^cing  between  the  word  "  did  exhibit " 
the  word  ''  again ;"  and,  in  a  parenthesis,  between  the  words 
*'  written  unto,"  the  words  {**  and  which  bill  was  by  me  duly 
noted  for  non-acceptance  on  the  day  of 

last.") 

But  if  the  protest  be  not  made  by  the  same  Notary,  then  it 
should  follow  a  copy  of  the  original  biU  and  endorsements 
and  noting  marked  on  the  bill, — and  then  in  the  protest 
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introdtice  in  parenthesis,  between  the  words  **  written,  unto," 
the  words  {**  and  which  bill  was  on  the  day  of 

last,  by  ,  Public  Notary  for 

Lower  Canada,  noted  for  non-acceptance,  as  appears  by  his 
note  thereof  marked  on  the  said  bill.") 


No.  6. 

In  connection  with  article  2820. 

PB0TE8T   FOB  NOM-PATMBMT    OF  A  NOTE    PAYABLE    OBNBBALLT. 

(Copy  of  Note  and  Endorsements.) 

On  this  day  of  ,  in  the  year  18    , 1, 

A.  B.,  Notary  Public  for  Lower  Canada,  dwelling  at  , 

in  Lower  Canada,  at  the  request  of  ,  did  exhibit  the 

original  Promissory  Note,  whereof  a  true  copy  is  above 
written,  unto  ,  the  promisor,  personally,  {or  at  his 

residence,  office,  or  usual  place  of  business,  in  ,) 

and  speaking  to  himself  (or  his  wife,  his  clerk,  or  his  servant, 
&c.,)  did  demand  payment  thereof ;  unto  which  demand 

I  Bhe  }  »°»'«'«^'  " 

Wherefore  I,  the  said  Notary,  at  the  request  aforesaid, 
have  protested,  and  by  these  presents  do  protest  against 
the  promisor  and  endorsers  of  the  said  Note,  and  all  other 
parties  thereto  or  therein  concerned,  for  all  costs,  damages 
and  interest  present  and  to  come,  for  want  of  payment  of 
the  said  Note. 

All  which  I  attest  under  my  signature, 

(Protested  in  duplicate.) 

A.  B., 

Not.  Pub. 
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No.  7. 
In  connection  with  article  2820. 

PROTEST  FOB  NON-PAYMENT  OF  A  NOTE   PAYABLE  AT  A  STATED 

PLACE. 

{Copy  of  Note  and  Endorsements.) 

On  this  day  of  ,  in  the  year  18        , 1» 

A.  6.,  Notary  Public  for  Lower  Canada,  dwelling  at  , 

in  Lower  Canada,  at  the  request  of  ,  did  exhibit  the 

original  Promissory  Note  whereof  a  true  copy  is  aboye 
written,  unto  ,  the  promisor,  at  ,  being  the 

stated  place  where  the  said  Note  is  payable,  and  there, 
speaking  to  ,  did  demand  payment  of  the  said 

Note,  unto  which  demand,  he  answered,  **  ." 

Wherefore  I,  the  said  notary  at  the  request  aforesaid, 
have  protested,  and  by  these  presents  do  protest  against  the 
promisor  and  endorsers  of  the  said  note,  and  all  other 
parties  thereto  or  therein  concerned,  for  all  costs,  damages 
and  interest,  present  and  to  come,  for  the  want  of  payment 
of  the  said  note. 

All  which  I  attest  under  my  signature. 

(Protested  in  duplicate.) 

A.  B. 

Not.  Pub. 
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FOBM  No.  9. 

In  connection  with  articles  2808,  2826. 

NOTARIAL  NOTICE  OF  A  NOTING,  OR  OF  PROTEST  FOR  NON- 
ACCEPTANCE,  OR  OF  A  PK0TE8T  FOR  NON-PAYMENT  OF  A 
BILL. 

{Place  and  date  of  noting  or  of  protest.) 
1st. 

To  P.  Q.,  (the  drawer.) 
at 

Sir, 

Tour  Bill  of  Exchange  for  $  ,  dated  at 

the  ,  upon  E.  F.,  in  favour  of  C.  D.,  payable         days 

after  1^*  f  * 'W*^  *^^^  ^*y>  ^*  ^^^  request  of 

dnl    I  ^^^^^         I  bv  me  for  i^^^^'^^c^ptajace.) 
^  t  protested  J     ^  |  non-payment.    ) 

A.  B., 

Not.  Pub. 

(Place  and  date  of  noting  or  of  protest.) 
2nd. 

To  C.  D.  {endorser.) 
{or  P.  G.) . 
at 

Sir, 

Mr.  P.  Q.'s  Bill  of  Exchange  for  $  ,  dated  at 

the  ,  upon  E.  F.,  in  your  favour  (or in  favour  of  C.  D.,) 

payable  days  after  \V^^       and  by  you  endorsed, 

was  this  day,  at  the  request  of  duly  , 

^''''^f.  A  I  by  me  for  J^on-acceptance.) 
^protested  )     ^  (non-payment,    j 

A.  B., 

Not.  Pub. 
61  F.  c.  c.  p. 
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FOBH  No.   H. 

In  conneotion  with  articles  2808,  2826. 

MOTABIAL  NOTICE  OF  PB0TE8T  FOB  NON-PAYMENT  OF  A  NOTE. 

(Place  and  date  of  prote8t) 
To 
at 

Sir, 

Mr.  P.  Q.'s  Promissory  Note  for  $  ,  dated  at 

[days     ) 
,  the  ,  payable  \  months  -  after  date  to 

Ion , 

IFF   1   ^'  <^^^^»  ^^^  endorsed  by  yon,  was  this  day,  at 

the  reqnest  of  ,  dnly  protested  by  mq  for  non- 

payment. 

A.  B«, 
Not.  Pub. 


No.  lO. 

In  connection  with  articles  2808,  2826. 

act;  OF  NOTARIAL  BEBVIOB  OF  NOTICE  OF  A  PB0TB8T  FOB 
NON-ACCEPTANCE  OR  NON-PATMENT  OF  A  BILL,  OB  OF  NON- 
PAYMENT OF  A  NOTE  (to  be  subjoined  to  the  Protest.) 

And  afterwards,  I,  the  aforesaid  protesting  Notary  Public, 
did  serve  due  notice  in  the  form  prescribed  by  law,  of  the 

foregotag  Prote..  to  (  rj^^ST  1  °'  *«  1  noS  1 
thereby  prota>tod>.poo{J:g;;(  the  1„^  Ipenon- 
ally,  on  the  day  of  (or,  at  his  residence^ 
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office,  €T  usual  place  of  business  in  ,  on  the 

;  OT^  by  depositing  such  notice,  directed 

to  the  8aid|J;§-;|at  ,  in  Her  Majesty's 

Post  Office  in  this  city,  (town  or  village),  on  the 

day  of  ,  and  prepaying  the  postage  thereon. 

In  testimony  whereof,  I  have,  on  the  last  mentioned  day 
and  year,  at  aforesaid,  signed  these  presents. 

A.B. 

Not.  Pub. 


No.  11. 

In  connection  with  articles  2804,  2806,  2820,  2827. 

FBOTEST  BT  A  JUBTIOB  OF  THE  PEAOB  (WHERB  THEBB  IS  NO 
notary)  fob  NON-AOCEPTANCE  of  a  bill,  OB  NOM-PATMENT 
OF  A  BILL  OR  NOTE. 

{Copy  of  a  BiU  or  Note  and  Endorsements.) 

On  this  day  of  ,  in  the  year  18 

I,  N.  0.,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the 
District  of  ,  in  Lower  Canada,  dwelling  at  {or  near) 

the  village  of  ,  in  the  said  District,  there  being 

no  practising  Notary  Public  resident  at  or  near  the  said 
village,  {or  any  other  legal  cause,)  did  at  the  request  of 

and  in  the  presence  of  ,  a  house- 

holder in  the  said  District,  well  known  unto  me,  exhibit  the 

original    i^qX    [  whereof  a  true  copy  is  above  written 


unto  P.  Q.,  the 


drawer 


thereof,  personally,  (or,  at  his 


acceptor 
(.promisor 

residence,  office,  or  usual  place  of  business  in  ,) 

and  speaking  to  himself,  (his  wife,  his  clerk  or  his  servant* 
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<&o.)  did  demand 

(she 


acceptance 
payment 


} 


thereof  onto  which  demand 


t€ 


f> 


of  the  said 


Wherefore  I,  the  said  Justice  of  the  Peace,  at  the  request 
aforesaid,  have  protested  and  by  these  presents  do  protest 

I  drawer  and  endorsers 
promisor  and  endorsers 
acceptor,  drawer  and  endorsers  ; 

.  [  and  all  other  parties  thereto  and  therein  con- 
cerned, for  all  exchange,  re-exchange,  and  all  costs,  dam- 
ages, and  interest,  present  and  to    come,   for  want  of 


acceptance 
payment 


of  the  said 


bill 
note. 


All  which  is  by  these  presents  attested  under  the  signa- 
ture of  the  said  {the  witness)  and  under  my  hand  and  seal. 

(Protested  in  duplicate.) 

{Signature  of  the  witness,) 
{Signature  and  seal  of  the  J.  P.) 


No.   12. 

In  connection  with  article  2387. 

SCHEDULE      OF    FEES     AND     CHARGES. 

For  presenting  and  noting  for  non-acceptance  any  Bill  $  cts. 

of  Exchange,  and  keeping  the  same  on  record 1  00 

C  opy  of  the  same  when  required  by  the  holder 0  50 

For  noting  and  protesting  for  non-payment  any  Bill 
of  Exchange  or  Promissory  Note,  Draft  or  Order, 
and  putting  the  same  on  record 1  00 
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For  making  and  fnmishing  the  holder  of  any  bill  or 
note,  with  duplicate  copy  of  any  protest  for  non- 
acceptance  or  non-payment,  with  certificate  of  ser- 
vice and  copy  of  notice  served  upon  the  drawer 
and  endorsers     0  60 

For  every  Notice,  including  the  service  and  recording 
copy  of  the  same,  to  an  endorser  or  drawer  in  ad- 
dition to  the  postages  actually  paid 0  60 


No.  18. 

In  connection  with  article  2184. 

FORM    OF    A    DEED    OF  BABOAIN  AND   SALE   EXECUTED    BRFOBE 

WITNESSES. 

This  deed,  made  the  day  of  ,  &c.,  be- 

tween A.  B.,  of  &c.,  of  the  one  part,  and  C.  D., 

of  ,  &c.,  of  the  other  part,  witnesseth  :    That,  for 

and  in  consideration  of  the  sum  of  to  the 

said  A.  6.  in  hand  paid  by  the  said  G.  D.,  at  or  before  the 
execution  of  these  presents,  (the  receipt  whereof  is  hereby 
acknowledged  by  the  said  A.  B.,)  he,  the  said  A.  B.  doth 
hereby  grant,  bargain,  sell  and  confirm  unto  the  said  G.  D., 
bis  heirs  and  assigns  for  ever,  all  that  certain  lot  of  land, 
&c.,  {in$ert  here  a  description  of  the  property  sold) :  To  have 
and  to  hold  the  said  lot  of  land  and  premises  hereinbefore 
granted,  bargained  and  sold,  or  intended  so  to  be,  with 
their  and  every  of  their  appurtenances,  unto  the  said  G.  D., 
his  heirs  and  assigns  forever.    In  witness,  &c. 


A.B. 

^L.  S.] 

Signed,  sealed  and  delivered 

CD. 

[L.  S.] 

in  the  presence  of 
fi.  P., 

G.  H. 
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No.  14. 

In  connection  with  article  2189. 

MEMOBUL  OF  A  DEED  OF  BABOAIN  AND  SALE  EXECUTED  BEFOBB 

WITNESSES. 

A  memorial  to  be  registered  of  a  deed  of  bargain  and  sale, 
bearing  date  the  day  of  ,  in  the  year  of 

our  Lord  ,  made  between  A.  B.,  of  , 

Esquire,  of  the  one  part,  and  C.  D.,  of  ,  &o.,  of 

the  other  part  {afuU  description  of  the  parties  to  be  inserted^ 
as  in  the  deed),  by  which  said  deed  the  said  A.  B.,  for  the 
considerations  therein  expressed,  did  grant,  bargain,  sell  and 
confirm  onto  the  said  G.  D.,  his  heirs  and  assigns,  all  that, 
&c.,  {insert  a  description  of  the  property  sold)  :  To  hold  to 
the  said  C.  D.,  his  heirs  and  assigns  for  ever :  Which  said 
deed  is  witnessed,  &c.,  {specify  here  the  names  of  the  wit* 
nesses  to  the  execution  of  the  deed) ;  and  the  said  deed  is  re- 
qoired  to  be  registered  by  the  said  G.  D.  As  witness  his 
hand,  this  day  of  ,  &c. 

C.  D. 
Signed  in  the  presence  of 
J.  £l., 
L.M. 


No.  15. 

In  connection  with  article  2041. 

MEMOBIAL    OF    A    DEED    OF    BABOAIN    AND    SALE,    BY    WAY    OF 

MOBTGAOE,   BEFOBE  WITNESSES. 

A  memorial  to  be  registered  of  a  deed  of  bargain  and  sale, 
bearing  date  the  day  of  ,  in  the  year  of 

our  Lord  ,  made  between  A.  B.  of,  &c.,  of  the  one 

part,  and  G.  D.  of,  &c.,  of  the  other  part,  by  which 
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said  deed,  the  said  A.  B.,  did  grant,  bargain,  sell  and 
confirm  into  the  said  C.  D.,  his  heirs  and  assigns,  all  that 
&c.,  (here  insert  a  description  of  the  mortgaged  premised). 
To  hold  to  the  said  C.  D.,  his  heirs  and  assigns  for  ever ; 
subject,  nevertheless,  to  redemption,  upon  payment  to  the 
Said  C.  D.,  his  heirs,  executors,  curators,  administrators, 
or  assigns,  of  the  sum  of  dollars,  and  lawful 

interest,  as  in  the  said  deed  is  expressed  ;  which  said  deed 
is  witnessed — (specify  here  the  names  of  the  witnesses  as  in 
form  14).  And  the  same  deed  is  hereby  required  to  be  regis- 
tered by  the  said  C.  D.    As  witness  his  hand,  this 

day  of,  &c. 

CD. 
Signed  in  the  presence  of 

E.  P., 

G.  H. 


No.  16. 

In  connection  with  articles  2098,  2139. 

MEMORIAL  OF  AN  ONEROUS   DEED  OF  GIFT  INTER    VIVOS. 

f 

A  memorial  to  be  registered  of  a  notarial  copy  of  a  deed 
of  gift  inter  vivos,  bearing  date  at  on  the  day 

of  in  the  year  of  our  Lord  ,  made  between  A.  B. 

of,  &c.,  (and  G.  D.,  his  wife  by  him  in  this  behalf  duly  au- 
thorized), of  the  one  part,  and  E.  F.  of,  &c.,  of  the  other  part, 
{afuU  description  of  the  parties  to  be  inserted,  as  in  the  deed ;) 
before  G.  H.,  public  notary  and  witnesses,  {or  before  J.  E., 
abd  another,  public  notaries,  as  the  case  may  be,)  by  which 
said  deed  of  gift,  the  said  A.  B.,  and  C.  D.,  his  wife,  did 
give,  grant  and  confirm  unto  the  said  E.  F.,  his  heirs  and 
assigns,  all  that,  &c.,  {insert  a  description  of  the  property 
conveyed  by  the  deed  of  g\ft)  to  hold  to  the  said  E.  F.  his 
heirs  and  assigns  for  ever ;  subject,  nevertheless,  to  a  certain 
lifc-ront,   consisting    of  &c.,    {here   insert  the  particulars 


806  FORMS  COmiECTED  WITH  THE  CIVIL  CODS. 

of  which  th^  life-rent  is  composed)  which   said  life-rent  is 

payable  by  the  said  E.  F.,  to  the  said  A.  B.,  and  G.  D., 

his  wife,  each  and  every  year  during  the  term  of  their 

natural  lives,  and  in  the  said  deed  of  gift  inter  vivos,  is 

expressed :  And  the  said  deed  of  gift  is  hereby  required  to 

be  registered  by  (the  said  E.  F.)    As  witness  his  hand,  this 

day  of  &c. 

E.  F. 
Signed  in  the  presence  of 

L.  M,, 

N.  P. 


No.  IT. 

In  connection  with  articles  2098,  2189. 

HXMOBUL    OF     ▲    WILL,     OB    OF    A      PROBATE,    OB    AM   OFFICE 

COPT,  OB  A   NOTABUL   COPY  THEBEOF. 

A  memorial  to  be  registered  of  the  probate  (or,  of  the 

original  will,  or  an  office  or  notarial  copy,  or  as  the  case  may 

be,)  of  the  last  will  and  testament  of  G.  H.,  late  of 

bearing  date,  &c.,  by  which  will  the  said  testator  did  give 

and  devise  unto,  &c.  {as  in  the  will,)  to  hold,  &c. ;  which 

said  will  was  executed  by  the  said  testator,  in  the  presence 

of  A.  B.  of,  &c.,  C.  D.  of,  Ac. :  And  the  probate  of  the  said 

will,  {or  the  original,  or  an  office  or  notarial  copy,  or  as  the 

case  may  be,)  is  hereby  required  to  be  registered  by  (0.  P., 

one  of  the  devisees  therein  named).    As  witness  his  hand, 

this  day  of 

0.  P. 
Signed  in  the  presence  of 

*  B.  8.,  ' 

t;v.  • 
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No.  18. 

In  connection  with  articles  2098,  2189. 

MEMORIAL  OF  A  NOTARIAL  OBLIGATION. 

A  memorial  to  be  registered  of  a  notarial  copy  of  a  nota- 
rial obligation  (or  of  the  original,  if  it  be  the  original) 
bearing  date  the  day  of  ,  in  the  year 

of  our  Lord  ,  made  and  entered  into  by  A.B.  of 

,  &c.,  before  E.  F.,  public  notary  and  witnesses,  {or 
before  G.  H.  and  another,  public  notaries,  if  the  case  be  so) 
whereby  the  said  A.  B.  owned  himself  to  be  indebted  to  C. 
D.,  of  ,  &c.f  in  the  sum  of  dollars,    to  be 

paid,  &c., — and  for  securing  the  payment  of  the  said  sum 
of  money  and  interest,  hypothecated  all  that,  &c.,  {iiisert 
the  description  of  the  hypothecated  premises  as  contained  in 
the  notarial  obligation :)  Which  said  notarial  copy  of  the 
said  notarial  obligation  is  hereby  required  to  be  registered 
by  the  said  G.  D.    As  witness  his  hand,  this  day  of 

,  &c. 

CD. 
Signed  in  the  presence  of 

J.  £.., 

L.M. 


No.  19. 

In  connection  with  articles  2117,  2189. 

MEMORIAL  OF  THE  APPOINTMENT  OF  A  TUTOR  TO  MINORS  FOR 
THE.  PRESERVATION  OF  THE  LEGAL  OR  TACIT  HYPOTHEC, 
RESULTING  FROM   SUCH    APPOINTMENT. 

A  memorial  to  be  registered  of  the  appointment  of  A.  B. 
of,  &c.,  {insert  the  place  of  abode  and  addition  of  the  tutor  ;) 
to  be  tutor  to  C.  D.,  E.  F.,  &c.,  minors  under  the  age  of 
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twenty-one  years,  isBue  of  the  marriage  of  the  late  G.  H., 
{the  name  of  the  father)  deceased,  with  the  late  3.  E.,  {the 
name  of  the  mother)  also  deceased,  which  appointment  was 
made  by  and  under  the  authority  of  L.  M.,  {insert  the  name 
and  description  of  the  Judge  by  whom  the  appointment  has 
been  made ;)  at,  &c.,  {the  place  where  the  appointm^ent  was 
made)  on  the  day  of  in  the  year  of  our 

Lord  :  And  the  said  appointment  is  hereby  required 

to  be  registered,  for  the  preservation  of  the  hypothec 
resulting  therefrom,  on  the  real  estate  of  the  said  A.  B., 
situate  in  the  of  {the  name  of  the  registration 

county  or  division  tcithin  which  the  registration  is  to  be  made, 
and  describe  the  property)  by  N.  0.,  of  &c.  {Insert  the  name 
and  description  of  the  person  requiring  the  registration).  As 
witness  his  hand,  this  day  of  ,  &c. 

N.O. 
Signed  in  the  presence  of 

0.  P., 

B.  S. 


Form  No.  20« 
In  connection  with  articles  2121,  2189. 

MBMOBIAL   OF    A  JUDOMENT. 

A  memorial  to  be  registered  of  a  judgment  in  Her  Ma- 
jesty's Court  of  ,  at  , 
in  the  year  of  our  Lord  ,  between  A.  B., 
of  ,  &c.,  phttfitiff,  and  0.  D.,  of  »  &c., 
defendant,  for  dollars,  with  interest  from,  &c., 
and  costs  taxed  at  dollars ;  which  said  judg- 
ment was  rendered  on  the  day  of  the  said 
month  of                                        ,  and  is  hereby  reqtiired 
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to  be  registered  by  (the  said  A.  B.)*    As  witness  his  hand, 
this  day  of  ,  &c. 

A.  B. 

Signed  in  the  presence  of 

J.  P. 
T.P. 


Form  No.  21. 
In  connection  with  article  2151. 

OEBTIFIOATE  OF  DISCHARGE  FROM  A  JUDOltfENT  WHICH  HAS  BEEN 

REGISTERED. 

To  the  Registrar  of 

I,  A.  B.,  of,  &c.,  do  hereby  certify  that  C.  D.,  of,  &c., 
hath  paid  me  the  sum  of  money  due  upon  a  judgment 
recovered  in  Her  Majesty's  Court  of  at 

in  the  year  of  our  Lord  by  me, 

the  said  A.  B.,  against  the  said  C.  D.,  for 
dollars,  debt,  and  dollars,  costs,  which  judg- 

ment was  registered  on  the  day  of 

in  the  year  of  our  Lord  ;   And  I  do  hereby 

require  an  entry  of  such  pajrment  to  be  made,  in  the  regis- 
ter wherein  the  same  is  registered,  pursuant  to  law.  As 
witness  my  hand,  this  day  of 

in  the  year  of  our  Lord,  &c. 

A.  B. 
Signed  in  the  presence  of 

J.  E.,  of  ,  &c. 

L.  M.,  of  ,  &c. 
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FOBM  No.  23. 

In  connection  with  article  2151. 

A   OEBTIFIOATE   TO   DISOHABGE   A  MOBTOAaE. 

To  the  Registrar  of 

I,  A.  B.,  of,  &c.,  (the  mortgagee  in  the  deed^  or  Ms  hein, 
exectUore^  curators  or  adndniitrators),  do  hereby  certify  that 
C.  D.,  of,  &c.,  hath  paid  the  sum  of  money  due  upon  a  deed 
or  mortgage,  bearing  date  the  day  of  in 

the  year  of  our  Lord  made  between  the  said 

C.  D.,  of  the  one  part ;  and  me,  the  said  A.  B.  (or  E.  F.,  a$ 
the  case  may  be),  of  the  other  part ;  which  was  registered  on 
the  day  of  in  the  year  of  onr 

Lord  ;  and  I  hereby  reqoire  an  entry  of  such 

payment  to  be  made  in  the  register  wherein  the  same  is 
registered,  pursuant  to  law. 

As  witness  my  hand,  this  day  of  in 

the  year  of  our  Lord 


Signed  in  the  presence  of 

0.  P.,  of,  &c. 
B.  S.,  of,  &c. 


A.  B. 


No.  28. 

In  connection  with  article  2151. 

A   OEBTIFIOATE   TO     DISCHABOE     A     NOTABIAIi     OBLIOATION     AND 
EXTIKGUISH   THE   HTPOTHEO   THEBEBT  CONSTITUTED. 

To  the  Registrar  of 

I,  A.  B.,  &c.,  {the  hypothecary  creditor^  his  heirs,  executors, 
curators  or  administrators),  do  hereby  certify  that  C.  D., 
of,  &c.,  hath  paid  the  sum  of  monej  due  upon  a  notarial 
obligation,  bearing  date  the  day  of 

in  the  year  of  our  Lord  ,  made  by  the  said 
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C.  D.,  to  me,  and  in  my  favour,  (or  in  favaar  of  G.  jET.,  as 
the  case  may  &e),  as  the  obligee  therein  named,  before  E.  F., 
public  notary  and  witnesses,  (or  before  E.  F.  and  another^ 
public  notaries,  as  the  case  may  be),  which  was  registered  on 
the         day  of  ,  in  the  year  of  our  Lord  ; 

and  I  do  hereby  require  an  entry  of  such  payment  to  be 
made  in  the  register  wherein  the  same  is  registered,  pur- 
suant to  law. 

As  witness  my  hand,  this  day  of  in 

the  year  of  our  Lord 


Signed  in  the  presence  of 

J.  K.,  of  ,  &c. 

L.  M.,  of  ,  &c. 


A.  B. 


No.  24. 

In  connection  with  articles  2115,  2120,  2121. 

« 

To  the  Registrar  for  the  County  {or  Begistration  Division) 
of 

Sir,  I  hereby  notify  you  that  the  following  real  property, 
lying  in  your  County  {or  Registration  Division),  that 
is  to  say  {describe  the  property  sufficiently,  as  then 
required  by  the  Civil  Code,  observing  the  requirements  of 
article  2168,  if  it  is  then  in  force  in  such  County  or  Registra- 
tion Division),  is  now  in  the  possession  of  A.  B.,  of 
as  his  property ;  and  I  give  you  this  notice,  to  the  end  that 
the  said  property  may  become  bound  and  affected  by  the 
general  hypothec  on  the  lands  and  real  property  of 
of  created  by  {describe  the  instrument  as  in  Form 

No.  86j,  which  is  already  registered  {or  herewith  filed  for 
registration)  in  your  office  in  favour  of  C.  D.,  of 
{party  in  whose  favour  the  hypothec  exists),  and  may  be 
indexed  by  you  as  being  so  bound  and  affected. 

Witness  my  hand,  this  day  of  18 

E.  F. 
Quality  in  which  E.  F.  acts. 
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No.  2S. 

In  connection  with  article  2181. 

To  the  Begistrar  for  the  County  {or  Registration  Division) 
of 

Sir, — Take  notice,  that  I  hereby  renew  the  registration 
of  the  hypothec  created  by  the  {describe  the  instrument  as  in 
Farm  24,)  registered  in  your  office,  on  the 
day  of  18        and  binding  and  affecting  the 

following  property  lying  in  the  County  {or  Registration 
Division,)  that  is  to  say  {describe  the  property  as  in  Form  24,) 
which  property  is  now  in  the  possession  of  G.  D.,  of 
&c.,  as  the  owner  thereof. 

Witness  my  hand  this  day  of  18 

E.  F., 
Quality  in  which  E.  F.  acts. 


No.  2«; 

In  connection  with  article  2172. 

To  the  Begistrar  of  the  County  {or  Registration  Division) 

of 
Sir, — Take  notice,  that  the  property  mentioned  in  and 

affected  by  the  {describe  the  instrument  as  in  Form  24), 

filed  for  registration  in  your  office,  on  the  day 

of  is  properly  described  under  the  provision 

of  article  2168  of  the   Civil   Code,  as   follows  {insert  the 

description  as  required  by  the  said  article  showing  clearly  of 

what  number  or  numbers,  or  what  part  or  parts  of  any  number 

or  numbers  in  the  proper  plan  and  book  of  reference  such 

property  consists) ;   and  I  give  you  this  notice  under  tbe 

requirements  and  for  the  purposes  of  the  said  article. 

Witness  my  hand,  at  this  day  of  18 

A.B. 
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SECOND   PART, 


The  following  additional  amendments  and  decisions  were 
published  while  this  volume  was  in  press. 

Art.  18,  p.  18 : 

An  action  taken  in  the  name  of  a  oreditor,  but  at  the  risk  of  another 
wlio  is  to  share  in  the  profits,  if  any  aoome,  is  based  on  an  illegal  agree- 
ment and  must  be  dismissed.  Dtuaatdt  v.  La  Cie,  Du  Chemin  De  Fer  Du 
JVord,  11  Q.  L.  B.  165,  S.  C.  B.  1886. 

Art.  18,  p.  18 : 

Where  an  assignee  sues  in  the  name  of  his  assignor,  the  defendant  may 
move  to  haye  proceedings  suspended  until  the  real  plaintiff  is  impleaded. 
Bandy  v.  FoZow,  M.  L.  B.  1  S.  C.  286,  8.  C.  1885. 

Art.  14,  p.  18 : 

A  receiver,  duly  appointed  and  authorized  under  the  laws  of  Ontario 
io  represent  in  judicial  proceedings  a  corporation  in  liquidation  domiciled 
in  that  province,  may  also  appear  in  his  quality  of  receiver  in  judicial 
proceedings  before  the  courts  of  this  province.  Gilet  v.  Faneuf,  M.  L.  B* 
1  8.  C.  822,  8.  C.  1885. 

Art.  80,  p.  82,  No.  4  : 

The  letters  Q.  C.  C,  following  the  signature  of  the  clerk  of  the  court, 
are  sufficient  indication  of  the  quality  of  the  officer  signing  the  jurat 
•of  the  affidavit  which  precedes  the  institution  of  the  action.  ParadU  v. 
Poirier,  11  Q.  L.  B.  82,  8.  C.  B.  1885. 

Art.  84,  p.  89,  No.  42 : 

Maervier  v.  The  Can.  Pae.  Ry,  Co,  confirmed  in  review,  11  Q.  L.  B.  161, 
1885. 

Art.  58,  p.  51 : 

A  writ  of  summons  may  not  be  amended  so  as  to  substitute  the  name 
of  a  defendant  who  is  not  therein  mentioned  for  one  who  is.  Chi$holm  v. 
LangloU,  M.  L.  B.  1  8.  G.  190,  8.  G.  1884. 
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Art.  58,  p.  51 : 

Where  the  plaintiff  had  sued  two  parties  as  partners  and  sabseqaently 
desisted  from  his  proceedings  against  one,  the  other  was  allowed  to  plead 
tie  TtavOt  and  the  issue  was  suspended  until  {ftaintiff  had  paid  the  costs  of 
the  discontinuance.  ChUholm  v.  Langloit,  M.  L.  B.  1  S.  G.  182,  8.  C. 
1885. 

Art.  58,  p.  51 : 

The  plaintiffs  may  even  before  the  day  fixed  for  the  return  of  a  writ  of 
attachment  by  revendication,  petition  for  leave  to  amend  the  description 
of  the  goods  therein  contained.  Legru  v.  Dufresnet  M.  L.  B.  1  S.  C.  315, 
8.  G.  1885. 

Art.  108,  p.  84  : 

Plaintiff  is  bound  to  file  with  his  action  such  exhibits  only  as  it  is  foun- 
ded upon  and  as  are  necessary  to  support  it,  and  the  absence  of  any  other 
exhibit  does  not  prevent  him  from  proceeding  with  the  case  and  fore- 
closing his  adversary,  if  the  latter  fails  to  plead.  ParadU  v.  Poirier^  11 
Q.  L.  B.  82,  8.  G.  B.  1885. 

Art.  116,  p.  88 : 

Even  where  the  declaration  and  writ  allege  that  plaintiff  is  duly 
authorized  to  sue  by  her  husband,  and  the  defendant  seeks  to  deny  the 
authorization,  he  must  do  so  by  a  preliminary  plea  and  not  by  a  plea  to 
the  merits.     Thanuu  v.  Charbanneau,  M.  L.  B.  1  8.  G.  253,  8.  G.  B.  1880. 

Art.  117,  p.  95 : 

Plaintiff,  after  inscribing  the  cause  for  proof  and  examining  several 
witnesses,  will  not  be  allowed  to  supply  by  an  amendment  of  his  answers 
or  replications  any  defect  in  the  allegations  of  his  declaration,  by  offering 
to  set  off  certain  claims  made  by  the  pleas  by  an  additional  account. 
LaUmde  v.  Roclion,  M.  L.  B.  1  8.  G.  435,  8.  G.  1884. 

Art.  125,  p.  106  : 

The  delay  fixed  by  art.  123  to  call  in  warrantors  is  in  favour  of  the 
plaintiff,  and  the  demand  in  warranty  may  be  made  at  any  time  before 
the  final  hearing,  without  any  right  on  the  part  of  the  warrantor  to- 
object.    Blackburn  v.  Blackbum,  11  Q.  L.  B.  170,  8.  0.  B.  1885. 

Art.  128,  No,  7.  p.  107 : 

One  who  files  an  opposition  afin  de  dUtraire  may  be  forced  to  furnish 
security  for  costs,  but  the  plaintiff  who  contests  such  an  opposition  and 
who  merely  exercises  the  rights  of  his  debtor,  is  in  the  position  of  a 
defendant  in  a  case  of  revendication  and  cannot  therefore  be  compelled  to 
give  such  security.    Park  v.  Rivard,  M.  L.  B.  1  8.  C.  291,  8.  G;  B.  1885. 
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Art.  128,  p.  106 : 

The  faot  that  the  plaintiff  who  ZHasidea  in  the  province  is  merely  a 
prHe-nom  of  another  person  who  does  not  reside  therein,  does  not  give 
defendant  the  right  to  move  for  security  for  costs.  Reed  v.  Ratcony,  M* 
L.  B.  1  S.  C.  431,  S.  C.  1885. 

Art.  182,  p.  114 : 

Where  a  defendant  pleaded  by  preliminary  exception  and  afterwards  by 
demurrer,  the.  plaintiff  was  not  allowed  to  indbribe  in  law  until  after  the 
disposal  of  the  exception.  Lachambre  v.  NorvMmdini  M.  L.  B.  1  S.  C.  241, 
S.  C.  1884. 

Art.  132,  p.  114  : 

The  words  "  if  he  succeeds"  mean  if  he  succeeds  in  defeating  the 
action.  When  the  preliminary  plea  is  a  dilatory  exception  which  has 
been  maintained  after  the  defendant  has  been  forced  to  plead  to  the 
merits,  and  the  defendant  has  not  availed  himself  of  his  right  to  plead 
anew  or  to  amend  his  pleas,  and  the  plaintiff  succeeds  upon  the  merits 
of  the  issues,  as  joined,  the  defendant  cannot  claim  the  costs  of  his  contes- 
tation, but  may  onjthe  contrary  be  condemned  to  pay  them.  La  Banque  Aa- 
tumdU  V.  Bom,  ll.Q.  L.  B.  109,  S.  C.  B.  1886. 

Art.  135,  p.  116 : 

The  delay  for-filing[an  exception  to  the  form  founded  on  the  falsity  of 
the  bailiff's  return  of  service,  does  not  apply  to  a  motion  for  leave  to 
contest  the  return  without  improbation.    Allan  v.  Arcand,  11  Q.  L.  B.  81, 

B.  G.  1881. 

Art.  135,  p.  116  : 

When  an  issue  has  been  raised  by  a  plea  to  the  merits,  the  defendant 
cannot  by  motion  ask  the  dismissal  of  the  action  for  reasons  analagous  to 
those  statedjin^such  pleas  ;  even  where  the  action  is  evidently  unfounded. 
Bouleau  v.  Lalonde,  8  L.  N.  322,  8.  C.  1884. 

Art.  135,  p.  116  : 

An  action  manifestly^^beyond  the  jurisdiction  of  the  court  may  be  dis- 
missed on  motion,  even  after  plea  filed.    Soucia  v.  Buchanan^  8  L.  N.  371, 

C.  0. 1886. 

* 

Art.  145,  No.  17,-p.  137,  Dery  v.  Hamel,  is  also  reported  in  11  Q.  L.  B.  24. 

Art.  149,  p.  147 : 

•Where  plaintiff  specially  answered  the  plea  and  immediately  filed  an 
incidental  demand  which  [referred  generally  to  the  allegations  of  his 
answer,  it  was^held  to  be  sufficiently  lihelUe,  Laflamme  v.  The  Mail  Print- 
ing Co.,  M.  L.  B.  1  S.  C.  869,  S.  G.  1886. 

62  F.  C.  0.  P. 
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Art.  192,  p.  168  : 

A  demand  in  disavowal  is  not  presoriptible  exoept  by  thirty  yean  from 
the  date  of  the  jadgment.  Daufum  y.  Maedonaldy  11  Q.  L.  B.  181,  S.  C. 
1885. 

Art.  223,  p.  173  : 

The  interrogatories  as  well  as  the  rale  most  be  served  upon  the  party. 
ParadU  v.  Poirier,  11  Q.  L.  B.  82.  S.  G.  B.  1835. 

Art.  281,  p.  179 : 

As  a  general  role  a  judicial  admission  is  indivisible.  Fourmer  v.  ^win^ 
11  Q.  L.  B.  98,  Q.  B.  1885. 

Art.  223,  p.  179  : 

An  admission  by  a  party  that  he  received  a  sum  of  money  bat  who 
claims  that  it  was  donated  and  not  lent  to  him,  may  be  divided  when  it 
is  improbable  that  a  donation  was  made ;  and  sach  admission,  so  divided, 
may  serve  as  a  commencement  of  proof  in  writing.  Lajeuneue  v.  La- 
traverse,  M.  L.  B.  1  Q.  B.  821 ;  4  Q.  B.  B.  184,  1885. 

Art.  234,  p.  181 : 

Where  it  was  moved  to  reject  an  inscription  "  on  the  rSle  d'enquHe  for 
the  adduction  of  evidence  *'  because  no  consent  thereto  had  been  given,  it 
was  held  that  sach  consent  was  required  only  in  the  case  of  art.  284,  and 
that,  under  the  inscription  as  worded,  the  evidence  might  be  taken  under 
art.  236  or  art.  263.    Low  v.  Bain  d'  Phillip*,  8  L.  N.  201,  S.  C.  1885. 

Art.  236  :  See  Low  v.  Bain,  supra. 

Art.  263  &  47  V.  c.  8,  s.  4,  p.  196 : 

A  stenographer,  though  employed  by  the  attorney  ad  litem  of  one  of 
the  parties  to  take  the  evidence  of  his  witnesses,  is  nevertheless  an  officer 
of  the  court,  subject,  as  regards  the  performance  of  his  duties  and  the 
payment  of  his  fees  to  the  orders  and  direction  of  the  prothonotary, 
and  consequently,  the  party  so  employing  him  is  relieved  of  all  liability 
for  the  stenographer's  fees,  when  he  deposits  the  amount  thereof  in  the 
hands  of  the  prothonotary.  Morris  v.  Currie,  M.  L.  B.  1  S.  G.  258,  S.  G. 
1885. 

Art.  317,  p.  212 : 

When  a  plaintiff  who  has  foreclosed  defendant  from  pleading  gives  him 
notice  of  enquHe  for  a  certain  day,  and  does  not  proceed  on  that  day,  he 
cannot  proceed  on  a  subsequent  day  without  giving  fresh  notice.  Paradis 
V.  Poiner,  11  Q.  L.  B.  82,  S.  C.  B.  1885. 

Art.  330,  p.  217  : 

Where  the  jurat,  certifying  the  fact  that  the  expert  had  taken  the  neces- 
sary oath,  has  been  mislaid  and  cannot  be  found,  the  report  may  be 
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^mended  upon  application  to  the  court,  bo  as  to  allow  the  expert  to  add 
thereto  his  affidavit  to  the  effect  that  he  was  duly  sworn.  Silcot  v.  Papi- 
ne€M,  ditDenumtigny,  M.  L.  R.  1  S.  G.  297,  S.  G.  1885. 

Art.  339,  p.  222 : 

Beports  of  experts  should  as  far  as  possible  be  favonrably  received  by 
the  courts,  and  should  not  be  rejected  except  there  exist  irregularities  or 
illegalities  from  which  some  of  the  parties  may  suffer.  Connavan  v.  Bryion^ 
M.  L.  R.  1  S.  G.  221,  S.  G.  1884. 

Art.  462,  p.  268  : 

An  appearance  of  which  no  copy  had  been  served  upon  the  plaintiiBTs 
attorneys  was  rejected  as  irregular,  and  plaintiff  allowed  to  proceed  as  in 
a  case  by  default.    Pipe  v.  Crevier,  M.  L.  B.  1  S.  G.  230,  8.  G.  1884. 

Art.  467a,  p.  271 : 

Where  plaintiff  failed  to  return  the  writ  of  summons  on  the  day  of 
return,  but  issued  another  summons,  it  was  held  that  the  latter  writ 
could  not  be  considered  as  an  alicu  writ,  and  should  bear  the  stamps 
required  for  an  original  writ. 

A  defendant  is  not  put  in  default  by  the  service  of  a  writ  which  does  not 
bear  the  stamps  required  by  law ;  and  the  absence  of  stamps  renders  the 
demand  null,  and  the  suit  may  be  dismissed  upon  exception  to  the  form. 
RUndeau  v.  Casey,  M.  L.  B.  1  S.  G.  391,  8.  G.  1885. 

Art.  478,  p.  277,  No.  1 : 

A  lawyer  has  no  right  of  action  against  a  defendant  to  recover  the  costs 
of  a  letter  written  to  the  defendant,  even  where  the  latter  has  promised 
to^s  creditor  to  pay  the  costs.    Lareau  v.  LeeUrCt  8  L.  N.  344,  G.  G.  1885. 

Art.  482,  No.  6,  page  288,  followed  in  BUsonnette  v.  Dunn,  M.  L.  B.  1  8. 
G.  235,  8.  G.  1885. 

Art.  494,  No.  13,  p.  297  : 

An  inscription  in  review  of  a  judgment  rendered  upon  a  petition  con- 
testing a  municipal  election,  will  not  be  received,  and  may  be  dismissed 
upon  motion.    Beauchemin  v.  Hus,  M.  L.  B.  1  8.  G.  413,  8.  G.  B.  1885. 

Art.  505,  p.  305 : 

The  neglect  of  a  hypothecary  creditor  to  contest  the  opposition  to  secure 
charges  of  the  donor,  at  the  proper  time,  is  a  bar  to  his  contesting  it  after 
judgment  on  the  opposition  by  means  of  a  petition  or  a  tiers-opposition, 
imless  he  establish  the  existence  of  fraud,  artifice  or  gross  informalities. 
MatUeu  v.  Vachtm,  11  Q.  L.  B.  102,  Q.  B.  1885. 
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Art.  610,  p.  809 : 

A  tieroe-oppoBition  does  not  suspend  the  ezecntion  of  the  judgment,  and 
a  garnishee  who  has  been  condemned  to  pay  the  plaintiff  oannot  offer  io 
deposit  the  sum  in  court  instead  of  paying  it  over  to  plamtiff.  De  BeUe- 
feitiUe  V.  Bou,  M.  L.  B.  1  S.  G.  818,  6.  G.  1886. 

Art.  521,  p.  812 : 

Appellant  who  was  sued  to  acooont,  and  for  a  sum  of  $4,000  which  the 
respondent  claimed  as  being  the  proceeds  of  the  sale  of  a  house,  answered 
that  he  had  always  been  ready  to  render  an  aocount  of  hisadministntion, 
and  filed  an  aocount  with  his  pleas  by  which  he  claimed  that  there  was  a 
balance  due  him  of  |2,7l9.X9 ;  and  as  to  the  item  of  $4,000,  he  denied 
that  he  owed  it,  and  prayed  for  the  dismissal  of  the  action.    The  respon- 
dent petitioned  to  have  the  account  rejected  as  being  prematurely  and 
irregularly  filed,  inasmuch   as  the   appellant    denied  the  respondent's 
right  of  action,  and  should  have  awaited  a  decision  on  this  point  before 
producing  it,  and  inasniuch  as  the  appellant  had  charged  certain  items  in 
the  schedule  of  expenditures  which  had  nothing  to  do  with  his  adminis- 
tration ;  heldy  reversing  the  judgment  of  the  court  below,  that  the  account 
was  neither  prematurely  nor  irregularly  filed,  since  the  respondent  had 
demanded  it  by  his  action,  and  as  to  the  second  point,  that  he  had 
a  right  to  charge  every  sum  due  him  by  the  respondent,  saving  the 
latter's  right  to  contest  any  overcharges  or  mis-applications  of  funds. 
Dorimt  v.  Donoit,  4  Q.  B.  B.  86,  1884. 

Art.  554,  p.  324 : 

Under  a  writ  of  fi,  fa,  De  BonU  it  De  TerrU,  the  sheriff  ought  to  adver- 
tise the  sale  of  the  immoveables  only  after  the  moveables  have  been 
discussed. 

Advertising  the  sale  of  the  immoveables  is  proceeding  to  their  sale 
within  the  meaning  of  G.  G.  P.  554.  Union  B(xnk  y.  Dawton,  11  Q.  L.  B. 
181,  6.  G.  B.  1885. 

Art.  555,  p.  825  : 

Where  upon  a  writ  of  execution  the  full  amount  due  had  been  realized, 
and  a  judge's  order  was  granted  for  the  issuance  of  another  writ  of 
execution  because  it  was  alleged  the  defendant  was  insolvent,  the  order 
was  set  aside,  the  sole  recourse  being  a  conservatory  process,  if  defendant 
were  dissipating  his  property.    Bury  v.  Samuely  4  Q.  B.  181,  1885. 

Art.  562,  p.  834  : 

A  guardian  who  has  left  the  articles  seized  in  the  defendant's  po6S»-  * 
sion  may  nevertheless  attach  them  by  revendication  if  he  have  just  reason 
to  fear  they  may  disappear  and  the  defendant  refuse  to  give  them  up. 
A  party  who  intervenes  in  such  a  case  must  look  to  the  defendant  for  his 
costs,  if  the  plaintiff  admits  the  intervention  except  as  to  the  demand  for 
costs.    Dupaul  V.  Wheeler,  M.  L.  B.  1  8.  G.  1884. 
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Art.  665,  p.  885 : 

A  license  under  the  Quebec  Act  of  1878  to  sell  liquors  cannot  be  seized. 
Van  de  Vliet  v.  Feniou,  M.  L.  B.  1  B.  C.  216.  8.  C.  1885. 

Art.  581,  p.  341 : 

An  opposition  based  on  the  fact  that  the  last  of  the  eight  days  was  a 
Sunday  and  should  not  be  computed,  was  dismissed  on  motion.  Deni$  v. 
Denis,  8  L.  N.  82,  G.  C.  1885. 

Art.  582,  p.  842  : 

A  guardian  appointed  under  a  first  seizure  cannot  ask  that  a  second 
seizure  of  the  same  moveables  be  set  aside.  He  can  ask  for  his  own 
discharge  or  to  be  substituted  in  the  place  of  the  guardian  secondly 
named.    Lefebvre  v.  Bacon,  11  Q.  L.  B.  28,  S.  G.  B.  1885. 

Art.  686,  p.  346 : 

A  plaintiff  who  has  filed  a  contestation  to  an  opposition  cannot  after- 
wards move  to  reject  it. 

Where  an  answer  in  law  to  an  opposition  is  filed,  the  opposant  may  at 
once  inscribe  for  hearing  in  law,  but  the  plaintiff  cannot  do  so  until  after 
the  ei^ht  days  have  elapsed  which  are  allowed  for  answering  the  demurrer. 
Low  V.  Bain,  8  L.  N.  110,  S.  G.  1885. 

Art.  611,  p.  857  : 

Held, — following  Monk  v.  Attorney -General,  19  L.  G.  J.  71,  that  the 
privilege  of  the  Grown  for  its  claims  over  those  of  private  competing  cre- 
ditors is  to  be  governed  by  the  civil  law  of  the  Province  of  Quebec,  derived 
from  France,  and  not  by  the  law  of  England  :  that  in  the  absence  of  any 
special  privilege,  the  Grown  has  a  preference  over  chirographic  creditors 
for  deposits  due  to  it  by  a  bank  in  liquidation.  The  Queen  v.  The  Exchange 
Bank  of  Canada,  8  L.  N.  234,  M.  L.  B.  1  Q.  B.  302,  1885. 

Art.  612,  p.  867  : 

The  share  or  interest  of  a  partner  in  a  partnership  may  be  seized  by 
garnishment,  and  the  partners  condemned  personally  to  pay  the  seizing 
plaintiff  any  moneys  which  they  may  have  to  pay  to  their  partner  whose 
share  has  been  seized,  from  the  date  of  the  service  of  the  garnishment. 

A  garnishee,  member  of  a  commercial  firm,  and  who  makes  a  declara- 
tion  for  it,  as  garnishee,  that  the  defendant  has  an  interest  in  the  partner- 
ship, may  be  forced  to  declare  what  was  the  capital  of  the  partnership  of 
which  defendant  was  a  member  at  the  time  of  the  seizure.  Lafrawboiee 
V.  RoUand,  M.  L.  B.  1  8.  G.  366, 867,  8.  G.  1885. 

Art.  688,  p.  376. 

If  a  block  of  land  composed  of  several  sub-divisional  lots  is  seized  and 
sold  as  one,  the  sheriff  cannot  charge  the  50  cents  per  extra  lot  provided 
for  by  the  tariff  for  extra  lots. 
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Although  a  block  of  land  may  have  been  sab-divided  on  the  official 
plan,  the  Bherift  is  not  bound  to  sell  the  offioial  sab-divinonal  lots  sepa- 
rately, if  they  have  not  been  defined  on  the  ground  and  if  the  land  is  used 
as  a  whole.  The  sheriff  may  be  ordered  by  a  judge  in  chambers  to  seize 
and  to  sell  the  land  as  a  whole.  Oale  v.  The  Can.  Iron  d  Steel  Co,,  M.  L. 
R.  1  S.  C.  441,  B.  C.  C.  1884. 

Art.  eeS,  p.  891. 

Where  the  sale  under  a  writ  of  ^.  fa,  has  not  taken  place  owing  to  an 
appeal  to  the  Supreme.  Court  followed  by  the  giving  of  seourity  and  a 
Judge*s  order  to  stay  prooeedingB,  the  plaintiff  is  not  entitled  to  a  vend,  ex., 
but  must  proceed  by  means  of  an  alias  Ji.  fa.  Union  Bank  v.  Dawson^  II 
Q.  L.  B.  131;  S.  O.  B.  1885. 

Art.  699,  p.  406. 

A  registrar  when  furnishing  to  the  sheriff  a  certificate  as  to  several 
lots  of  land  sold,  is  not  entitled  to  make  separate  certificates  for  each  lot 
sold  when  but  one  requisition  covering  all  has  been  filed  with  him  by 
the  sheriff.  MarrU  v.  The  Can,  Iron  dt  Steel  Co,,  M.  L.  B.  1  S.  C.  426,  S. 
C.  1885. 

The  following  articles  are  added  to  art.  711,  p.  415,  by  48  Vict.  o.  22, 
s.  14,  (Que.) : 

711  a.  The  sale  of  immoveables,  situate  in  this  province,  made  by 
liquidators  in  virtue  of  section  35  of  the  Federal  Act,  45  Vict.  cap.  23, 
and  followed  by  the  formalities  hereinafter  mentioned,  has  the  effect  of  a 
sheriff's  sale. 

711  b.  A  copy  of  the  deed  of  sale  and  the  certificate  from  the  registrar 
mentioned  in  article  965  of  this  code  must  be  deposited  with  the  liquidator. 

711  o>  Notice  of  such  deposit,  with  mention  of  the  names  of  those  who 
possessed  the  immoveable  during  the  last  three  years,  must  be  given, 
during  one  month  in  the  Quebec  Official  Gazette,  and  be  read  and  posted 
at  the  place  and  in  the  manner  mentioned  in  art.  952  of  this  code,  on  the 
second  Sunday  preceding  the  delays  for  bidding  hereinafter  mentioned. 

711  dt  During  the  fifteen  days  following  the  last  insertion  of  the  notice 
in  the  Official  Gazette,  any  creditor  of  the  company  in  liquidation,  and  any 
person  having  hypothecary  or  real  rights  upon  the  immoveable  sold,  have* 
the  right  to  offer  an  increase  over  the  purchase  price  mentioned  in  the 
deed  of  sale,  provided  such  increase  be  at  least  one-tenth  of  the  whole 
price,  and  that  the  bidders  offer  beside  to  refund  to  the  purchaser  hia 
costs  and  lawful  disbursements,  and  give  him  for  that  purpose  security 
in  the  ordinary  manner  or  deposit  a  sum  sufficient  for  that  purpose 
in  the  discretion  of  the  court  or  judge,  reserving  the  subsequent  comple- 
tion of  the  precise  amount. 

•  Sic. 
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711  ••  Any  other  creditorB  of  the  company,  »nd  any  other  persons 
having  hypothecary  or  real  rights  upon  the  immoveable  sold,  may  in  like 
manner,  and  under  the  same  conditions,  outbid  upon  the  first  increase 
and  may  continue  outbidding  each  other,  provided  that  such  subsequent 
increased  bid  be  not  less  than  *  twentieth  of  the  purchase  price,  over  and 
above  the  costs  and  lawful  expenses. 

7 Iff*  The  *  purchase  may,  however,  keep  and  retain  the  immoveable 
at  the  amount  of  the  highest  bid  legally  offered. 

Art.  728,  p.  423 : 

The  plaintiff's  privilege  for  the  costs  of  suit  includes  the  costs  incurred 
up  to  final  judgment  in  appeal;  and  so,  where  the  plaintiff  obtained 
judgment  in  the  S.  C.  against  three  defendants  jointly  and  severally, 
and  the  judgment  was  reversed  in  appeal  but  was  restored  by  tho  Privy 
Council,  it  was  held  that  the  plaintiff  was  entitled  to  be  collocated  by 
privilege  on  the  proceeds  of  the  moveables  of  defendants  for  all  costs  up 
to  and  including  the  final  judgment  of  the  P.  C.  ElXioti  v.  Lord,  H.  L.  B* 
1  S.  G.  443,  S.  C.  B.  1885. 

Art.  761,  p.  434  : 

Art.  751  should  bear  a  strict  interpretation,  and  applies  only  to  cases  where 
the  amount  collocated  is  not  due,  and  not  to  cases  where  disputes  arise  as  to 
the  ranking  of  privileged  or  preferential  claims.  LalumQre  v.  Crhier^ 
M.  L.  B.  1  B.  G.  313,  8.  G.  1885. 

Art.  790,  p.  451 : 

A  defendant  imprisoned  under  a  writ  of  capias  has  a  right,  if  he  be  a 
pauper,  to  obtain  an  alimentary  allowance  from  the  plaintiff.  Killoran  v. 
Watert,  11  Q.  L.  B.  18,  S.  G.  1885. 

Art.  796,  p.  454  : 

The  plaintiff  issued  during  the  suit  a  writ  of  attachment  against  the 
defendant  to  which  the  usual  declaration  was  attached,  in  which  he  set 
up  the  facts  of  his  original  declaration  and  repeated  the  conclusions  already 
taken  by  him.  Defendant  pleaded  lis  pendens.  On  motion  by  plaintfff  to 
reject  the  exception,  it  was  held  that  the  attachment  could  be  contested 
iu  the  usual  manner  only,  and  that  the  issuance  thereof  was  a  mere  inci- 
dent  in  the  suit,  and  the  exception  was  dismissed.  Lavigne  v.  Hiberi^  11 
Q.  L.  B.  59,  8.  G.  1885. 

Art.  798,  p.  455  : 

An  allegation  that  defendant  has  secreted  his  goods  and  is  about  to 
secrete  or  hide  his  effects  with  intent  to  defraud  his  creditors  in  general 
OT  the  plaintiff  in  particular,  suffices. 

•  Sic. 
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An  allegation  is  not  vagne  which  charges  that  the  defendant  is  abont  to 
qnit  the  Provinoe  of  Canada,  comprising  the  Provinces  of  Quebec  and 
Ontario,  with  intent  to  defraud  his  creditors  in  general  or  the  pl^ipt^ff  in 
particular.  , 

The  capiat  which  issued  for  the  amount  of  a  judgment  rendered  and 
another  sum  due  the  plaintiff,  was  sustained  although  taken  under  another 
number  and  as  a  new  case.  ShUeal  v.  Hart,  M.  L.  B.  1  8.  C.  371,  8.  G. 
1885. 

Art.  807,  p.  474  :    See  ParadU  t.  Paivier,  supra. 

Art.  869,  p.  511 : 

Plaintiff  obtained  an  order  of  a  judge  putting  him  in  possession  of 
certain  goods  which  had  been  attached  by  revendication.  An  inteWener 
appealed  from  this  order.  Meanwhile,  a  petition  of  plaintiff  to  have  the 
pronsional  order  enforced  was  granted.  Whitehead  v.  Kieffer  db  White,  M. 
L.  R.  1  8. 0.  287,  8.  C.  1885. 

The  carrying  away  of  such  goods  after  the  granting  of  the  order  in 
question  constitutes  a  contempt  of  court  and  he  may  be  forced  by 
coercive  imprisonment  to  restore  them  to  plaintiff. 

Where  the  final  judgment  granting  the  prayer  of  an  intervention  has 
been  appealed  from,  the  court  has  no  further  jurisdiction  to  grant  posses- 
sion of  the  goods  to  the  intervener.    Ibid  p.  288. 

• 

Art.  1022,  p.  565  : 

1.  When  arbitrators  appointed  to  value  a  property,  proceed  upon  an 
erroneous  basis  in  law,  and  refuse  to  admit  the  best  evidence  of  value,  an 
interested  party  may  obtain  a  writ  of  mandamus  against  the  arbitrators 
to  compel  them  to  admit  such  evidence.  Jonet  v.  Laurent,  M.  Ji.  B,  1  B. 
G.  438,  8.  G.  1885. 

2.  A  mandamus  to  compel  a  company  to  enregister  certain  transfers  of 
stock  should  be  taken  against  the  company  itself  and  not  against  the 
directors  personally.  Curmingham  v.  Beavdet  et  al,  11  Q.  L.  B.  168,  B.  C. 
1878. 

Art.  1025,  p.  568 : 

The  fine  which  a  corporation  may  be  condemned  to  pay  should  be 
ordered  to  be  paid  one-half  to  the  Grown  and  one-half  to  the  petitioner. 
The  Montreal  and  Portland  Railroad  Co.  v.  HatUm,  8  L.  N.  274,  Q.  B.  1884. 

Art.  1040,  p.  585 : 

t 
As  costs  are  not  allowed  on  applications  for  habeae  eorptu,  security  for 

oosts  cannot  be  demanded.    Exp.  Mot^o,  8  L.  N.  102,  Q.  B.  1885. 
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Art.  1054,  p.  501 : 

Where  after  the  service  of  the  writ  of  sommons,  but  before  its  return, 
plaintifif  caused  a  retraxit  to  be  fyled  which  reduced  the  amount  of  his 
claim  to  a  sum  less  than  $100,  it  was  held  that  the  Superior  Court  could 

« 

not  take  cognizance  of  the  case  which  was  dismissed  on  plea  fyled.  Saxton 
y.  ParadU,  M.  L.  B.  1  8.  G.  437,  6.  C.  1884. 

Art.  1065,  form  85,  p.  599  : 

In  the  Circuit  Court,  a  writ  addressed  to  the  defendant  and  not  to  the 
sheriff  or  bailiff  is  nevertheless  good  as  being  sanctioned  by  the  form 
given  in  the  Code  of  Procedure.  ParadU  v.  Poirier,  11  Q.  L.  B.  82,  8.  C. 
B.  1885. 

Art.  1099,  p.  609 : 

Neilan  v.  Demert  approved  .in  Downie  v.  McLennan^  8  L.  N.  198,  0.  O. 
1885. 

Art.  1116,  p,  616 : 

An  appeal  from  a  final  judgment  revives  all  the  issues  which  may  have 
been  decided  by  interlocutory  judgments,  and  it  is  not  necessary  that  the 
appellant  should  have  Excepted  to  such  interlocutories  or  should  have 
appealed  therefrom.    MHraa  v.  Trudeau,  8  L.  N.  274,  Q.  B.  1885. 

Art.  1180,  p.  684  : 

1.  That  the  want  of  authorization  on  the  part  of  the  appellants  to 
appeal  cannot  be  urged  at  the  hearing  of  the  cause  unless  objection  has 
been  raised  to  the  same  effect  during  the  course  of  the  pleadings.  Lei 
euri  et  Marguillier$y  dtc.  v.  De  Ste.  Anne  dt  Choquet,  M.  L.  B.  1  Q.  B.  833, 
1885. 

2.  A  letter  written  by  one  of  the  defendants  in  an  hypothecary  action 
to  the  plaintiff's  attorneys,  after  the  rendering  of  the  judgment  which 
condemned  them  as  joint  undivided  owners  of  an  immoveable  to  abandon 
it  or  to  pay  the  plaintiff's  claim,  and  before  the  institution  of  the  appeal, 
asking  for  delay  until  said  defendant  could  get  his  garans  to  pay 
the  claim,  and  promising  to  settle  with  the  plaintiff  if  the  garane  did 
not,  constituted  an  acquiescence  in  the  judgment  a  quo  on  the  part  of 
said  defendant,  and  his  appeal  was  dismissed  on  motion.  The  other 
defendants  were  not  bound  by  this  acquiescence  as  it  did  not  appear  that 
any  partnership  existed  between  him  and  his  co-defendants  beyond  the 
joint  ownership  of  the  property  in  question,  or  that  they  had  authorized 
the  writing  of  said  letter.  Diekeon  v.  QauU,  M.  L.  B.  1  Q.  B.  373,  Q.  B. 
1885. 

Art.  1141.  p.  687  :  ^ 

The  general  rule  is  that  oases  which  are  directed  to  be  heard  in  a 
summary  manner  by  the  court  below,  should  be  treated  in  the  same 
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manner  in  appeal.  An  appeal  from  a  decision  of  the  S.  C.  upon  the 
validity  of  an  evocation  from  the  G.  C.  may  be  heard  by  privilege. 
Caur$ol  V.  Les  Syndics  de  SU,  CunJgonde,  M.  L.  R.  1  Q.  B.  394,  Q.  B.  1885. 

Art.  1183,  p.  664 : 

It  requires  an  express  and  formal  statute  to  take  away  the  jurisdiction 
of  a  court.  A  Commissioners'  Court  erected  in  a  parish  preserves  its 
jurisdiction  after  the  territory  of  the  parish  has  been  erected  into  a  town 
or  village  municipality ;  and  persons  summoned  before  it  may  be  described 
as  residents  of  such  town  or  village.  Lemoine  Exp.  v.  Dor/,  M.  L.  B.  1  S. 
C.  446,  8.  C.  1885. 

Art.  1220,  p.  673  : 

1.  Where  the  conviction  is  for  a  penalty,  the  complainant  cannot  free 
himself  from  his  liability  to  costs  on  certiorarit  by  renouncing  the  con- 
viction, especially  if  he  contests  the  certiorari. 

A  complainant,  having  obtained  a  conviction  against  minors,  cannot 
set  up  their  minority  against  them  when  they  seek  redress  from  soch 
conviction  by  means  of  certiorari.  Hubert  v.  Paquet,  11  Q.  L.  B.  19,  S.  C. 
1885. 

2.  A  judgment  by  the  Recorder  of  the  City  of  Montreal  dismissing  a 
demurrer  cannot  be  reviewed  by  means  of  a  certiorari.  Beaudry  v.  The 
City  of  Montreal,  M.  L.  R.  1  8.  C.  237,  8.  C.  1884. 

Tariflf  of  8.  C.  No.  29,  p.  776 : 

Where  a  case  has  been  inscribed  upon  the  roll  for  proof  and  a  counsel 
at  enquHe  has  appeared,  the  fee  of  counsel  will  be  allowed  though  no 
evidence  has  been  adduced.     Thayer  v.  Rose,  8  L.  N.  90,  8.  C.  1881. 
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Abandonment  of  Propbutt  : 

By  debtor  arrested  under  Capias 

By  trader  who  has  ceased  his  payments  . . 

Snch  trader  may  be  required  to  abandon    . . 
Means  of  eifectinf^ 

Notice  to  be  given  in  the  Gazette  and  to  the  creditors  . . 
Debtor  admitted  to  bail  must  file  statement  within  80 

days  after  judgment 
Party  condemned  to  pay  more  than  $80  bound  to   file 

statement,    if    required,    after    discussion    of    his 

property 

Debtor  in  jail  may  file  statement  at  any  time    . . 
Appointment  of  Guardian,  Curator  and  Inspectors 
Suspension  of  ulterior  attachments 
Curator  gives  notice  of  appointment 

And  gives  security  if  required. . 
Appointment  of  Curator  to  absentee  debtor 
Curator  assumes  and  administers  pro^rty 

Rights  and  powers  of  Curator         

Distribution  of  moneys 

Delay  for  contesting  dividend  sheet 

Contestation  must  be  proved  within  the  same  delay    . 

Debtor  bound  to  attend  before  Court  or  Judge  to  be 

exammeu  ■•         ••         ••         ••         ••         ••         •• 

Imprisonment  of  debtor  if  be  fails  to  attend  or  answer, 

or  if  plaintiff  succeeds 

Liability  of  sureties  if  debtor  be  not  surrendered 
Discharge  of  debtor  if  the  contestation  fail,  e£feots  of  . . 
Effects  of  abandonment 
Discharge  of  debtor    . . 

Bights  of  Bailleur  de  Fonds  upon. .         . .     33  V.  c.  16 
Abandonment  or  suit  : 

During  jury-trial        . .         . .         

{See  Discontinuance). 
Abbreviations  : 

A  a  Die  oi  •.         ■•  ..  ..         *•         ■*         f*         . 

Abbooation  : 

Of  laws  of  procedure  by  Code        

Absentee  : 

Service  of  summons  on        

If  in  any  other  province  

Service  of  proceedings  on 

Service  of  triplicate  of  seizure  on 
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763 

768a 

764 

766 

766 


766 

441 

767 

443 

768 

443 

769 

443 

770 

444 

770a 

444 

780 

448 

771 

444 

772 

444 

772a 

445 

773 

446 

774 

446 

775 

446 

776 

446 

776 

446 

777 

447 

778-9 

447 

793 

453 

528 

395 


1360 

68 

69 

84 

670 
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440 
440 
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441 
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723 

60 

63 

72 

337 
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Absbntex — continued. 

Service  of  seizure  by  gamiBhinent  when  defendant  was 

sammoned  as  an 
Servi<»  of  attachment  before  judgment  . . 
Service  of  f aits  et  artieleM  on 
Power  of  attorney  may  be  required  from  a  plaintiff  who 

is  an 

In  improbation 

None  required  in  recusations  

Delay  upon  execution  of  judgments  against 
Opening  of  doors,  Ac,  wliere  debtor  is  absent    . . 

Security  for  costs  by  

Accountants  and  Praotitionxbs  : 

Reference  to— ipowers  of 

Remuneration  of        ..         ..         ••         ••         •• 

Motion  for  adoption  of  report        

Reception  of  report    . '. 

May  be  appointed  in  actions  to  account 

ACOOUNTINO  : 

Judgment  ordering  an  account  must  fix  delays  to  render 

XV  ••  ••  ••  ••  •»  ••  ••  •■ 

To  whom  made — must  be  sworn  to  and  fyled  with 
voucher  — extension  of  delays  

Form  of  . .         ....         

Receipts  

Expenditure 

Execution  may  issue  for  excess  of  receipts,  if  any 

Contestation 

Same  attorney  to  be  named  by  all  contesting  parties 
Delay  to  answer  contestation  and  to  reply 
Failure  to  fyle  contestation,  answers,  Ac, 
Proof  or  reference  to  arbitrators,  &o. 
Judgment  on  account 

Failure  to  make  account  by  defendant 

Accounts  : 

Judgment,  by  default,  on  detailed  

AcTE : 

Sou$  ieiwfprivJ,  when  filed  as  exhibit 

Action  : 

Must  be  brought  before  proper  Court 

And  by  a  party  interested    . .       '  *  *        

And  mijurii 

Brought  on  behalf  of  persons  aJieni  juris        -     . . 

By  corporations         , 

Joinder  of  several  causes  of  


ABt. 


Remedy  for  omission  in 

Writ  or  Declaration  must  state  cause  of 
Defendant  must  be  heard  or  sunmioned 
Cannot  be  brought  in  another's  name 

Form  of  


Summons  in  personal  {see  Summons). 

in  real  or  mixed  {iee  Summons). 
Attorney  may  represent  party  to  . . 
Of  improbation  , 


615 

860 

852 

502 

223 

178 

120 

98 

161 

156 

183 

162 

552 

822 

569 

336 

128.9 

106 

340 

212 

344 

225 

345 

226 

346 

226 

531 

815 

521 
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312 


522 

313 

523 

318 

524 

313 

525 

313 

526 

314 

527 

314 

528 

814 

529 

814 

530 

814 

531 

315 

532 

816 

533 

815 

91 

76 

100 

84 

12 

18 

13 

18 

14 

18 

19 

22 

14 

18 

15 

19 

f  18 

22 

\  149 

147 

50 

47 

16 

20 

19 

22 

r  20 
144 

28 

132 

23 

27 

175 

169 
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Action — continued. 

In  forma  pauperU        

Creditor  may  not  divide  debt         

Court  cannot  go  beyond  conolaeionB  of     . . 
Poseeeeory  and  petitory 
Adjournment  : 
Of  courts 

Of  examination  of  witneeses  

Of  seizure  of  moveables 
Adjudication  : 

By  sberifTs  sale  [see  Exxcution) 

Aduinibtration  of  Justicv  : 

Division  of  Lower  Canada  . .         . .         . .         • . 

Officers  in  the  new  districts  for 

Admission  : 

Presumed  when  fact  is  not  denied 

Notes  to  be  taken  at  enqudte  of      . . 
In  non  appealable  cases,  defendant  is  called  on  to  make 
Advxrsb  Titlb  : 

Defendant  may  plead  

Advsbtisbment  : 

Of  sale  of  moveables  in  certain  cities 

Of  sale  of  immoveables  by  sheriff 

How  printed  in  Gcuette — Form 

Deposit  with  sheriff  for 

Of  sale  by  licitation 

Advisembnt: 

Change  of  status  of  parties  does  not  stay  case  when 

under 

Discharge  in  Q.  B.  of  

Affidavit  : 

Commissioners  for  receiving 

Who  may  receive  in  circuit  court 

Must  accompany  denial  of  signature,  Ac. 

Of  jurors  as  to  verdict  cannot  be  received 

To  accompany  petition  in  revision  of   judgment   by 

default 

And  oppositions  to  judgment  by  defendant 

Or  by  tiiird  parties    . .         ...       . .         . .       85  V.  o.  6 

And  oppositions  to  seizure  of  moveables 

Except  in  certain  cases        

And  of  immoveables 

To  accompany  bids  at  sherifTs  sales        

And  registrar's  certificate  sometimes       

For  Capias        

Where  debtor  is  insolvent  and  refuses  to  assign     . . 

Where  debtor   deteriorates  an  hypothecated  im- 
moveable 

Where  claim  is  for  damages  unliquidated   . . 

By  whom  made  and  received  

Form  for  warrant  of  arrest 

Transmission  to  8.  C.  by  Commissioner 
For  aitachmenJt  before  judgment 

Where  claim  is  for  damages  unliquidated   .  • 

Clerk  of  the  C.  C.  may  receive  


art. 
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82 

15 

19 

17 

20 

946 

542 

1 

13 

279 

202 

574 

339 

684 

899 

1355 

720 

1367 

722 

144 

132 

266 

198 

1098 

609 

1110 

612 

573 

389 

648 

379 

649 

380 

647 

879 

929 

588 

434 

253 

1171 

651 

80 

81 

1060 

596 

145 

184 

428-9 

251 

486 

292 

486 

292 

810 

583 

843 

584 

345 

651 

884 

666-7 

894 

701 

411 

798 

455 

799 

470 

800 

471 

801 

471 

807 

474 

815 

478 

834 

489 

835 

496 

839 

497 

880 
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Affidavit — continued. 

For  attaehment  before  JudgmerU — continued. 

To  obtain  warrant  of  attachment 
For  jadgment  by  default 
To  accompany  petition  for  hdbeat  corpus 
To  obtain  a  writ  of  mandamus 
Or  injunction  

Affirmation  : 

In  lieu  of  oath 


Form  45 


85  V.  c.  6 
41  V.  c.  14 


Affixing  Sbalb  {see  Seals)  

Alias  Writ  of  IBxecution  {tee  Exboutiom) 

Alienation  of  Minor^s  Property  : 

Order  of  court  necessary     . . 

And  advice  of  family  council,  and  report  of  experts     . 

Nomination  of  experts  

Duties  of  experts 

Heport  submitted  to  family  council  

Failure  of  experts  to  agree  . . 

Judge  fixes  upset  price  

Beasons  of  judge  to  allow  sale  form  part  of  record 

Publication  of  sale     . .  .... 

Private  sale  may  be  effected  in  certain  cases 

Where  -  immoveable  is  held  undividedly  by  tutor  and 
minor        ..         ..         ..         ..         ..         .. 

Where  value  of  immoveables  is  under  $400.      85  Y.  c.  7. 
Allowance  : 

To  Jurors 

To  party  imprisoned 

Debtor  cannot  be  retaken  if  discharged  upon  default  to 

pay  '  •• 

Amendment  : 

Of  writ  and  declaration        

After  exception  f yled 

After  proof  . .         . .         . .         • . 

In  jury  trials 

Of  return 

Delay  to  plead  in  case  of  allowance  of 

Of  register  of  judgment 

Amiables  Compositeurs  (see  Arbitration) 

Animals  : 

Justice  of  the  Peace  may  hear  actions  for  damages  by 
Annul: 

Oppositions  to 

Annulling  : 

Letters  patent 

Answers: 

To  preliminary  pleas. . 

To  pleas  to  the  merits  

To  articles  of  improbation 

To  articulation  of  facts        

To  faits  et  article*       ..         . .         . .         . .         . . 

Default  to  make 

Viva  voce   . . 

Bef  usal  to  make 

Form  of     . .         . .         •  •         . .         . .         •  • 
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496 

91 

76 

1041 

587 

667 

578 

(  80 

31 

1555 

325 

1279 

699 

579 

340 

1267 

692 

1268 

692 

1269 

692 

1270 

694 

1272 

695 

1271 

695 

1274 

696 

1275 

696 

1276 

696 

1277 

696 

1278 

697 

697 

416 

246 

790 

451 

795 

454 

58 

51 

117 

95 

320 

213 

420 

246 

80 

70 

142 

132 

474 

274 

1841 

715 

1216 

672 

667 

387 

1034 

580 

106 

66 

188 

128 

171 

158 

211 

168 

224 

174 

i225 

175 

226 

177 

226 

177 

228-9 

178 
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Anbwebs —continued. 

To  fails  et  articles — continued. 

Party  may  refrain  from  naing  

Division  of 

To  contestation  of  account 

To  proceedings  by  garnishment 

To  reasons  of  appeal 

Appeal  : 

Lies  from  judgments  of  the  Superior  Ck>art 

■From  judgment  of  distribution 

From  judgment  on  capias — by  defendant 

By  plaintiff 
Cases  where  it  may  be  had  from  final  j  udgment  of  the  S .  C . 
Brought  to  Montreal  or  Quebec 

Cannot  be  had  where  judgment  has  been  confirmed  in 
Keview      . .  . .         . .         . .         37  V.  c.  6 

From  interlocutory  judgments 

Motion  necessary  for  leave  to  appeal  in  latter  case 
Service  of  motion  for  leave  to  appeal 

iXelay  for  bringing 

wf  r  1 V       ••         ••         ••         ••  ••         ••         •• 

Extension  of  delay  for  returning  writ 

Servfce  of  writ,  and  return  

Giving  of  security      . .         . .         

Before  whom  received 

Completion  of  record,   preparation  of  transcript,  and 

transmission  of  papers  to  the  Court  of  Appeals 
Proceedings  upon  failure  to  return  writ  . . 
Judgment  of  non  pros 
Appearances  of  pnrties 
Motion  by  respondent  to  quash 
To  reduce  security 
Cross  appeals  may  be  joined 
Seasons  of  appeal  must  be  filed  within  eight  days  from 
rcvurn        ••         ••         ••         ••         ••         •• 

Delay  where  demurrers  are  produced  . . 

Not  required  in  appeal  from  Interlocutories.  46  V.  c.  26 

Answers  thereto 

Effect  of  failure  to  answer  

Delays  may  be  prolonged  . .         . .         . .     ' 

Dismissal  of  appeal  upon  default  to  file 
Election  of  domicile  in 
Filing  of  FacUim 
Not  required  in  appeals  from  Interlocutories.  46  V.'c.  26 
Inscription  for  hearing 
From  Circuit  Court :  Lies  in  certain  cases 

Security  to  be  given 

One  surety  suffices 

When  security  for  costs  only  is  necessary 

Brought  by  petition — delay  for  serving  it 

Delay  for  return  of  writ,  filing  of  petition,  and  trans 
mission  of  record 

Appearance 

Failure  to  send  up  record  

Hearing  of  case  after  filing  of  factum     . . 

Forfeiture  of  right  of  appeal 


ABT. 

2S0 

231 

529-30 

616 

1185 

513 
761 
822 
823 
1115 
1117 


1116 
1119 
1120 
1118 
1121 

1122  i 

1123  * 
1124 
1125 

1126 
1127 
1129 
1128 
1130 
1131 
1132 

1133 
1134 

i  1135 
1.138 
1136 
!  1137 
I  1139 
I  1140 

1141 
1142 
1143-4 
1145 
1146 
1148 

1149 
1150 
1151 
1162 
1153 
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178 
179 
314 
SCO 
636 

310 
439 
482 
483 
614 
620 

296 
616 
C21 
C22 
620 
623 
625 
625 
(525 
631 

681 
632 
682 
632 
624 
635 
635 

635 
636 
621 
636 
637 
636 
637 
637 
637 
621 
637 
638 
640 
642 
642 
643 

644 
645 
645 
645 
645 
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Appeal — continued. 

By  whom  it  may  be  taken 

If  one  of  Beveral  parties  to  the  suit  diee,  proceedings  may 

be  continaed 

Quomro.    Routine  business  

BeoQsation  in 

Incompetency  of  jad^e  who  sat  in  Ck)art  below 

When  incompetency  appears  on  record 

Notice  of  leave  of  absence  of  judges 

Recording  of  fact  where  judge  cannot  sit 

Replacing    of     judges    by    those    of    the    Superior 

Court        

Return  of  judge  replaced,  Ao.,  does  not  affect  powers  of 

replacing  judge  

Order  for  the  completion  of  the  record  may  issue 
Interventions,  disavowals  and  other  incidental  proceed 

ings  may  be  filed  in  appeal 
Discontinuance  in      . . 
Peremptions  in  ..         ..         ..         ..         ., 

Presence  of  parties  to  be  heard 

Rendering  of  jud^ent,  absence  of  judges 

Discharge  of  advisement 

Adjournment  of  court  to  a  day  in  vacation 

Where  judgments  may  be  rendered  

Form  of  judgment     . . 

Taxation  of  costs       . .     • 

Execution  of  judgments       . .         . .         . .         . .      '  . , 

Powers  of  court,  tariff  of  fees,  rules  of  practice 

From  judgment,  on  opposition  to  marriage 

From  judgments  concerning  letters  patent 

In  proceedings  referring  to   corporations  and  public 

offices 

In  proceedings  relating  to  the  illegid  detention  of  town 

ship  lands 
On  petition  of  right  "         . .       46  Y.  o.  27,  s.  11 

Not  allowed  from  judgment  on  certiorari 
To  the  Privy  Council  (see  Prtvt  Council) 
To  the  Circuit  Court  from  judgments  of  oonmussioners 

or  justices 
Appealable  Casks,  Ciscurr  Coubt: 

Certain  provisions  relating  to  S.  C.  apply  to      . . 
Contestation  in . . 

Proof         

Contested  cases,  are  inscribed  for  proof  and  hearing 
at  the  same  time    . .         . .         . .         ... 

Notice  of  inscription      . .         . .         

Taking  of  evidence        

Proof  taken  down  in  writing  . . 

Summons  of  witnesses  . . 

Reservation  of  argument  on  demurrer  till    final 
hearing         . . 

Proof  may  be  had  or  witnesses  may  be  examined  in 
another  circuit  by  order  of  the  court    . . 
Judgments  and  costs. .  

Absence  of  judge  and  transmission  of  decision 
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1155 

647 

1156 

647 

1157 

647 

1158 

647 

1159 

647 

1160 

647 

1161 

647 

1162 

648 

1163^ 

648 

1165 

649 

1166 

649 

1167 

660 

1168 

650 

1169 

650 

1170 

650 

n7i 

651 

1172 

651 

1173 

651 

1174 

651 

1176 

652 

1176 

653 

1177 

653 

996 

557 

1037 

581 

1033 

579 

1113 

613 

583 

1234 

681 

1178 

•655 

1057 

594 

1069 

601 

1070 

601 

1071 

602 

1072 

602 

1078 

602 

1074 

602 

1076 

603 

1076 

603 

1077 

603 

1078 

fm 

1079 

603 

1080 

603 
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Appealablb  Casks,  Gntcuir  Goxtbt — continued. 

Execution  against  moveables  in  any  district,  to  whom 

addressed 

Another  writ  may  be  had  for  another  district  when 
no  effects  are  fomid  where  judgment  was  ren- 
dered   

All  opppositions  to  executions  are  within  the  juris- 
diction of  the  court 

Stay  of  proceedings       

Against  immoveables  in  default  of  moveables 

Writ  is  addressed  to  sheriff  and  returned  to  8.  G. . . 

Issue  of  writ  de  terria  immediately  in  certain  oases 

Proceedings  on  seismre  and  sale  of  immoveables    . . 

Other  formalities  similar  to  those  in  B.  G.  . . 

Transmission  of  record  to  S.  G.  where  an  execution 
against  immoveables  has  been  returned  to  that 
court . .         .... 

Remedy  against  iudgmente,  by  review         

And  appeal 
Appearakce  : 

How  and  when  filed  . . 

In  the  Gircuit  Gourt 

In  non-appealable  cases  in  term        

In  vacation 
In  proceedings  against  corporations  illegally  foxmed    . . 
In  actions  under  Lessors*  and  Lessees'  Act 

In  appeal  from  the  8.  G 

In  appeal  from  the  G.  G 

In  certiorari      . .         . .         

Appellant  (tee  Appeal). 
Appendix  : 

Forms ..  ..         ..         ».         ••         ••         ••         .. 

Becent  decisions  and  statute  

Abbiteation  : 

Submission      ..         ..         ..         ••         ..         .. 

Who  may  enter  into 

Appointment  of  arbitrators  by  the  court 

Deeds  of  submission  out  of  court 

Must  be  in  writing 

Arbitrators  must  hear  the  parties  and  the  proof,  and 

decide,— swearing  of  witnesses  

Bevocation  of  appointment  of  arbitrators 

In  what  cases  the  submission  becomes  inoperative 

Becusation  of  arbitrators 

Appointment  of  a  third  arbitrator 

Agreement  of  two  necessary  

Award  is  in  notarial  form 

Execution  of  extra-judicial  awards  

Proceedings  to  obtain  judgment  on  an  award     . . 
Abbitratobs  : 

Reference  by  court  to  

In  Gommissioners*  Gourt 

Need  not  be  sworn     . . 

Proceedings  and  powers  of  

Gannot  award  costs 

Bemuneration  of        

68 
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1082 

1083 
1084 
1085 
1086 
1087 
1088 
1089 


1090 
1091 
1092 

83 
1069 
1093 
1099 
1001 
891 
1128 
1150 
1231 


341 
1208 
342 
342-3 
343 
844 

P.  0.  C.  P. 


1341 
1842 
1343 
1344 
1345 

1346 
1347 
1348 
1349 
1350 
1351 
1352 
1353 
1354 
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605 

605 
605 
606 
605 
605 
606 
606 


607 
607 
607 

71 
601 
607 
609 
560 
521 
632 
645 
680 


716 
715 
715 
715 
715 

716 
717 
717 
718 
718 
718 
718 
719 
719 

223 
670 
223 
223 
223 
225 
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ARBznuToits — continued. 

Motion  to  homologate  report  and  for  judgment 
Aef erence  in  matters  of  accounting  to 

(Sm  Abbttration.) 
Arbat: 

Challenge  of  {see  Juby-Tbial). 
Abbbst: 

Of  debtor  (se<  Capus).  

Of  judgment  (tee  Jubt-Tbzal) 

Abbbt  : 

Saiiie-arrH  nmple  {$ee  Attaohxbnt  bbvobb  JuDaxKNr)  . . 

En  mains  tierces  . .         • . 

Abticttlatiom  of  Facts: 

When  they  should  be  filed  

Form  of  

Service  of        

Written  proof  mnst  accompany     . . 

Answers  to 

When  facts  set  forth  therein  are  held  to  be  admitted  . . 
Adjudication  of^  costs  when  exhibits  are  not  filed  with 
CkMts,  when  facts  are  proved  which  are  denied  by 

Costs,  when  party  fails  to  file        

May  be  dispensed  with 
Trial  proceeded  with  after  delay  for  filing 
Delay  for  inscribing  if  no  articulations  are  produced  . . 
Assault  and  Battbrt: 

Incompetency  of  Coomiissioners'  Court  to  try  suits  for 
Assbsskbmts  : 

Appeals  to  C.  C.from  judgments  for  Municipal 
No  appeal  to  the  Q.  B.,  from  the  0.  C.  In  matters  con- 
cerning school,  church  and  parsonage 
Jurisdiction  of  Commissioners'  Court 
Oppositions  not  required  in  sheriff's  sale  for      /. 
Attachubnts  bbfobe  Judgment: 

May  be  issued  during  long  vacation 

May  issue  unstampcMi  

May  be  served  by  bailiff  out  of  district 
Execution  against  absentees  cannot  issue  during  year  on 
OommiBBioiTerB- Court  may  iBsae  ..        ..        .. 

Simple :  May  issue  in  certain  cases 

Affidavit  for        

Judge's  order  requisite  if  claim  be  for  damages  un- 
liquidated          

Writ  

Endorsement  of         

Issue,  form,  and  attestation  of       

May  be  issued  for  S.  C.  by  Clerk  of  C.  C,  who 

may  receive  affidavit 
Addressed  to  sheriff  or  bailiff  if  issued  by  derk 

ofC.  C 

ClerkofC.  C.  acts  as  officer  of  S.  C 

Seizure  effected  as  on  executions       

May  be  made  in  another  district       


abt. 

347 
531 


377 


1189 
1057 


227 
315 


237 


785 

450 

422 

247 

834 

489 

855 

504 

207 

167 

208 

168 

209 

168 

r2io 

1213 

168 

169 

211 

168 

212 

169 

213 

169 

214 

169 

215 

170 
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1142 
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13 
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1191 

666 

834 

489 
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497 
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497 

839 

497 

840 

497 

840 

497 

841 

498 

841 
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Attachmbntb  BEroBs  Judgment — continued. 
Simple — cofitinued. 

Warrant  iray  be  issued  by  Commissioner  . . 

Form  of  : 

Form  of  affidavit 

Effects  seized  can  only  be  detained  12  days 

Transmission  to  S.  G.  or  G.  G.  of  certificate  of 

proceedings,  etc.  .  *         

Bailiff  must  make  return  and  deliver  effects  to 

sheriff .. 

Officer  may  demand  prepayment  of  costs  of  safe- 
keeping      

And  may  renew  demand,  if  necessary 

Betum  of  writ  with  inventory       

Service  of  writ  and  declaration 

Appointment  of  guardian 

Service  of  defendant  who  is  absent  or  conceals 

himself 

Defendant  may  obtain  possession  of  effects  within 

48  hours  on  giving  security 

Contestation  of  

Proceedings  after  judgment  to  bring  effects  to 

sale  

By  Oamiihment :  May  issue  in  9ertain  cases 

How  effected 

Writ  addressed  to  sheriff  or  bailiff 

Formalities  of        

Endorsement  of      . .         . .         • .         • . 


ART.       PA0E. 


Contents  of 
Service  of 


To  obtain  default,  service  must  be  personal. . 
Answer  by  defendant 

Effect  of 


Service  on  defendant 


Declaration  of  garnishee         

Creditor  may  be  present  and  question  garnishee  . . 

Taxation  of  garnishee's  expenses,  and   execution 
therefor        


Service  and  execution  of  judgment 

Order  of  prioritv  where  several  are  made  on  the 
same  garnishee 

If  debt  be  conditional,  or  not  yet  due 
De&ult  of  garnishee  and  relief  therefrom   . . 
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Attachmehtb  BBiOBX  JuDOMBMT— cofitiimed. 
By  GamUhment — continued. 

Judgment  on  deelaratUm :  effect  of 

Orders  depoait  of  titles  or  sale  of  effects 

Distribution  of  proceeds 

Discharge  of  garnishee  who  owes  nothing,  and 

costs •• 

Where  the  declaration  is  not  contested 

ConteifoHoifr— Service  of 

Sabject  to  ordinary  roles  

Foreclosure  of  plaintiff  upon  his   failure  to 
contest,  and  rdief  therefrom 

By  defendant  

In  revendUation— Who  may  issue  * 

Writ,  endorsation  d 

Procedure  on '  * -,    ^  * ' 

Defendant  may  obtain  possession  of  effects 
And  so  may  plaintiff     . .         . .  ^       .  -         •  •         •  • 
Inventory  of  effects  may  be  reqmred  before  delivery 
Where  neither  party  applies  for  them,  they  remain 
with  the  guardian  or  a  sequestrator 

May  be  sold  if  perishable        

By  wife  demanding  separation  

On  petition  of  right ,   .  *,;        C 

Far  rent — Owner  or  lessor  may  seize  and  follow  by 
recaption  effects  liable  for  rent  . . 
Seizure  effected  as  on  executions— officers  may  seize 

in  another  district 

Effects  cannot  be  left  with  defendant  without  security 
May  be  joined  with  action  to  rescind  lease  . . 
Attacbxxmts  aitkb  Judombnt  :  *    ...^ 

May  be  served  out  of  district  by  bailiff 

May  issue  against  defendant's  property 

[See  EzBCunoM). 

Attobmet  ; 

May  represent  parties  to  a  suit 

Who  may  act  in  Commissioners*  Court  as 

Tariff  of  fees  may  be  made  by  judges       

Disavowal  of  (w«  Disavowal) 

Must  give  notice  if  desirous  of  ceasing  to  represent  a 

Not  ^und  to  reveal  what  has  been  told  him  profes- 

sionally     ..         ..         

Change  of        . .         . .         •  •         •  •    .    • ' 
Proceedings  when  he  ceases  to  practise 

If  party  fails  to  replace        

Must  notify  adversary  of  his  client's  death 

May  obtain  distraction  of  costs •• 

May  represent  party  on  requJu  eivile  without  new  power 
Parties  contesting  an  account  must  name  the  same     . 
Election  of  domicile  by,  in  Superior  Court 

in  Circuit  Court  •  •         • 

in  Queen*s  Bench 
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Attobnxt — continued. 

Power  o/-— Mi^y  be  demanded  when  plaintiff  is  absent 

In  improbations  

In  reoasations 

In  disavowals 

Beqaired  to  offer  deoisory  oath         

Authentic  Doctthbht: 

Jad^ent  on,  by  default 

Denial  of  .% 

Improbation  of  {see  Impbobation)  

AttthsnticjiTioh  of  Bkoistxss 

AwABD  or  Abbitbatobs  {tee  Abbitbatobs)        

Of  amiablbs  Compositbttbs  (tee  Abbitbatxon) 
Bail  : 

Discharge  of  defendant  arrested  ander  Capiat  . . 

In  oases  of  Habeas  Corpns  

In  appeal  

Bailiff: 

Cannot  make  services  when  interested  in  the  snit 

Return  oft  contents 


Contestation  of 


88  V.  0. 1. 


Amendment  of 

Incompetency  of,  as  a  witness 

In  Comm.  Court  

May  serve  papers  out  of  district     . . 

Writs  may  be  addressed  to. 

May  use  necessary  force  on  executions     . . 

Proceedings  of,  on  execution  of  writs  of  possession 

Writ  of  execution  de  honit  addressed  to    . . 

When  effects  are  more  than  nine  miles  distant,  plaintiff 
may  require  sheriff  to  employ  a  resident 

Must  make  proch  verbal  of  seizure  de  bonit 
Form  of 

Appointment  of  guardian     . . 

May  remove  effects  seized  in  certain  cases 

May  obtain  prepayment  of  expenses 

And  an  order  to  force  locks,  doors,  ^c.     .  • 

Must  in  certain  cases,  return  proceedings  to  the  seizing 
creditor  upon  seizure  de  territ. . 

May  pay  over  moneys  to  creditor  in  some  cases 

Cannot  act  as  attorney  in  Commissioners*  Court 

Fees  in  C.  C.  where  he  serves  writ  out  of  circuit 

Judges  may  make  tariff  of  fees 

Baillbub  de  Fonds  : 

Petition  to  sell  land  for  non-payment  of  price    . . 
Baiojeue: 

Of  Quebec  and  Three  Bivers  

Baptisms: 

Begistrations  of         

Bed  AMD  BoABD : 

Actions  for  separation  from  {tee  Bepabatiom) 
Bbhefit  of  Imventobt  : 

Granted  on  petition 
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Bbnsfit  of  Invxntobt — continued. 

Notioe  of  petition  by  advertiaemeiit  : 

Seooritv  mast  be  given  th&t  an  aoooont  will  be  rendered 

and  that  amonnte  reoeived  will  be  paid 
Bale  of  moveable  property  by  beneficiary  heir   . . 

Sale  of  immoveablea 

Appointment  of  oorator  if  he  has  any  claim  against  the 

snocesBion 

BiDDEB  : 

At  8heriff*8  sale  {see  Exscution)     . .        . .        /, 

Bmnnia  and  Bale  {tee  Ezxcutzom)  

Bill  of  Bzcxptionb  : 

Copy  of  judge's  notes  of  his  charge  to  the  jory  take  the 

place  of  parties* 

Filing  of  

Bill  of  Exchamob  : 

Denial  of  signature,  ^.,  must  be  accompanied  by  an 

affidavit 

Presentation  in  certain  cases  presumed 

Judgment  by  default  or  ex  parte,  on        

Party  to,  may  be  described  oy  the  initials  of  his  name 

as  they  appear  on         

Liable  to  seizure        

Bond: 

In  sppeal         • 

Insufficiency  of  

Boundabt: 

When  actions  lie  for 

.  Appointment  of  surveyor 

Proceedings  of  

More  than  one  may  be  named        

Fixing  of  bounds  and  verifying  of  division-lines 

Cancbllino  of  Lbttbbs-Patbnt 

Capias  ad  Rbspondbndum  : 

May  be  served  at  night         

May  issue  unstampied  

May  be  proceeded  with  during  long  vacation 
Abandonment  of  property  by  debtor  {tee  Abamdonmbnt) 
Writ  may  be  obtamed  when  debtor  absconds,  or  secretes 

his  propertv        

Affidavit  in  such  case  

And  when  debtor  refuses  to  assign  though  he  has  ceased 

his  payments 

And  when  debtor  deteriorates  property  hypothecated  . 
Judge's  order  necessary  where  unliquidated  damages 

are  claimed         

May  be  joined  with  summons,  or  be  issued  therathfter  . . 

Endorsation  of  writ  

Service  of  declaration  

Cannot  issue  against  priests,  and  certain  other  parties' 
Nor  for  a  foreign  debt,  nor  for  a  sum  under  NO 
-By  whom  affidavit  may  be  made  and  received    . . 
Superior  Court  alone  hiM  jurisdiction 
How  addressed,  when  issued  by  prothonotary    . . 
May  be  issued  by  clerk  of  the  C.  C  — how  addressed  •  • 
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Capias  ad  Bbbpondbuduk — continued. 

The  clerk  of  the  C.  C.  acts  as  an  officer  of  the  8.  G — 

wording  of  writ  in  snch  case  .1         

Warrant  of  arrest,  by  Commissioner         

Contents  of  

Affidavit  for        48  Y.  c.  20 

Form  of 

Detention  of  debtor  under 

Transmission  of  proceedings  to  the  8.  C.  by  the 

Commissioner         

Execution  of,  when  addressed  to  a  bailiff 

To  the  sheriff 

Detention  of  a  debtor 

Contettation  of  by  petition 

Immediate  return  of  writ  may  be  ordered 

Contestation  of  petition  

Appeal  by  defendant 

By  plaintiff  and  suspension  of  discharge 
Discharge  upon  hail,  upon  giving  security  that  he  will 

not  leave  Province  

Or  that  he  will  surrender  himself  or  pay  judgment 

Notice  of  giving  bail  required 

Sureties  must  justify  but  not  on  real  estate . . 

Provisional  discharge  before  return  of  writ . . 

Form  of  bail  bond         

Responsibility  of  sheriff  

Assignment  of  bond 

Surrender  by  sureties 

Written  requisition  to  sheriff  necessary 

Forcible  assistance  may  be  had  if  sureties  appre- 
hend resistance 

Action  of  damages  if  it  issues  without  probable  cause. . 
Causes  of  Action  : 

Joinder  of  several 

Writ  or  declaration  must  contain 

CBBTinCATX : 

Of  opposition  to  judgment  being  filed 

Of  acte  of  foreclosure 

Of  Registrar— form  and  contents 

Contestation  of,  (see  Ezbcution)        

Cebtiobabi  : 

Circuit  Court  has  jurisdiction  in  certain  cases  . . 

Ko  appeal  or  review  from  judgment  on   . . 

When  judgments  may  be  revised  by 

Causes  giving  rise  to 

Is  granted  on  motion  supported  by  affidavit 

Notice  of  presentation  of  motion 

Service  of  notice  suspends  proceedings    . . 

Motion  is  presented  to  the  court  or  judge— adverse  party 

may  appear  and  object  orally  hereto 
Form  and  contents  of  writ. .  

Endorsation  of    . .  

Service  and  effect  of  service 

Duty  of  those  to  whom  writ  is  addressed    . . 

Failure  to  comply  with  writ  entails  imprisonment 
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Gebtioba&i — continued. 

Appear&noe  of  advene  party  and  inflcription  for  hearing 

Drafting  and  eervioe  of  judgment  . .  . . 

Does  not  lie  in  oases  of  judgments  of  the  vioe-admiralty 

oonrt         

Cballbngb  of  Abb4t  {$ee  Jubt) 

Of  Jurors  {ne  Jubt) 

Ghanob  of  Attobnbt  {tee  Attobmbt) 

Chaboes  : 

Opposition  to  . . 

Opposition  to  seoore  . .        . .        

Ohbque  :  , 

Jad^ent  by  default  on 

Denial  of  signatore  to  

GHiconxnn  : 

Ezoeptionai  provisions  for  

Appeals  from 
Ghibf  Placb  : 

Of  various  districts  

Chubches  : 

Jurisdiction  of  G.  G.  in  suits  for  the  building  and  re- 
pairing of 

Jurisdiction  of  Gommissioners*  Gourt  for  assessments  for 
GzBCUiT  Goubt: 

Ultimate  jurisdiction  

Original  jurisdiction  

Evocation  from  Gommissioners'  Gourt     . . 
Goncurrent  jurisdiction  with  8.  G.  ovr  decisions  of 

Gommissioner's  Gourt  and  of  justices  by  means  of 

certiorari   . . 
Appellate  jurisdiction 
Proceedings  to  obtain  evocation :  oases  when  allowed 

Bules  of  S.  G.  apply  to         

Powers  of  8.  G.  and  its  officers  conferred  on       . . 

Glerk  mav  administer  oath 

Gommissioners  of  the  8.  G.  may  receive  affidavits  to  be 

used  in  G.  G 

Local  jurisdiction,  and  place  of  holding  of 

Gosts  cannot  be  greater  than  if  defendant  had  been 

summoned  before  circuit  of  his  own  county 

Designation  of  

Suspension  of  holding.  . .         . .     85  Y.  c.  6 

Junsdi  ;tion  of  circuit  for  a  county 

Two  or  more  judges  may  sit  simultaneously  in  separate 

apartments  if  necessary  

Ordinary  procedure — Summons 

Delay  upon 

When  served  in  another  district        

In  default  and  ex  parte  suits 

Gontestation 

Proof  and  hearing         

Judgments  ..         ..         ••         

Execution  

Remedies  against  judgments 
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GiBcniT  CouBT — eantinued. 

Non-appealable  oases  {eee  Non-Appkalable  Casks). 

Suits  between  lessors  and  lessees 

Suits  for  illegal  detention  of  township  lands 

Appeals  from 

Civil  Status  : 

Registers  of 

Claius: 

Filing  of,  to  moneys  levied  

CliSBK  OF  ClBCUIT  CoUBT  : 

May  order  doors,  etc.,  to  be  forced  in  oases  of  seizure  of 
immoveables 

May  issue  capias 

Acta  in  such  case  as  an  officer  of  the  S.  C. 

May  issue  simple  attachment  for  S.  C 

Powers  of 

Liability  in  case  of  failure  to  transmit  record  to  the 

Court  of  Appeals  

Code: 

Authentic  copies  of 

Proclamation  of         

Act  respecting  codifying  of  laws  of  procedure    . . 

Difference  in  versions  of 

CosBcrvE  Impbisoi^iient  (see  Impbisonmbnt) 

ColijOcation  and  Dibtbibution  {see  Execution) 
Commencement  op  pboop  in  Wbiiino  : 

Answers  of  party  may  secve  as 

COMMIBSIONEBS  : 

To  receive  affidavito,  appointment  of 

Powers  of,  as  to  C.  C 

Taking  of  evidence  by  consent,  before         . .  33  V.  o.  18 

May  receive  affidavit  for  capias 

Warrant  of  arrest  may  be  granted  by 

Form  of 

Transmission  of  proceedings  to  S.  C. . 
Warrant  of  attachment  before  judgment  may  be  granted 
by  

Form  of 

Transmission  of  proceedings  to  8.  C.  or  C.  C 

COMMISSIONBBS  FOB  TaKINO  EVIDENCE  : 

Court  may  appoint 

Form  of  rule  appointing      . .         

Must  be  sworn 

Must  notify  parties 

May  summon  and  swear  witnesses  

May  summon  parties  to  answer  on  fails  et  articles 
Beturn  of  proceedings  

COMMISSIONEBS*  CoUBT  : 

When  and  where  held  

May  sit  during  long  vacation  

Ouided  by  Equity 

Has  power  to  keep  order  and  enforce  its  decisions 

Recusation  of  Commissioners        

Transmission  of  case  to  nearest  Court  if  all  the  mem 
bers  are  recused 
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843 

498 

845 

500 

300 

208 

801 

209 

802 

209 

303 

209 

304 

209 
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209 
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664 

1 

13 

1183 
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1185 

664 

1187  I 
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C0MMI88IONEB8*  Court — continued. 

Ultimate  jnriBdiction  of       . .         

CaaeB  where  it  has  no  jariadiction 

Powers  as  to  issuing  of  writs 

Writs  may  be   ezeoated   beyond   the   limits   of   the 

districts 
Declaration  of  garnishee  how  made  37  V.  c.  11 

Minors  may  sne  for  wages  in 

Delays  apon  summons        

Contents  and  form  of  writ  of  summons 

Ordinary  writs  may  be  served  by  a  bailiff  or  militia 

sergeant 

Attachments  can  be  served  by  a  bailiff  only 

Evocation  to  C.  C.{in  certain  cases  

Improbation  of  an  Act  has  the^ect  of  an  evocation  . . 

Transmission  of  record  in  snoh  cases 

Failure  to  give  security  in  case  of  improbation  . . 

Hearing  of  case  after  evocation 

Who  may  act  as  attorney  before 

Punishment   of  parties  receiving   fees   lor  acting  as 

attorneys  other  than  advocates         

Clerk  cannot  act  as  attorney  

Hearing  of  case 

Reference  of  case  to  arbitrators •    . . 

No  written  pleadings  necessarv 

Oral  testimony  received  in  all  oases,  competency  and 

sufficiency  of  witnesses 

Court  may  compel  attendance  of  witnesses 

Condemnation  to  costs 

Execution  of  judgments 

Opposition  to 

Hearing  of  

Emoluments  of  clerk,  etc 

Revision  of  judgments  by  certiorari  

ComnssioNKHs : 

For  affixing  seals        

COMiaSSION-RoOATOIBX  : 

May  issue  in  certain  cases 

When  application  must  be  made  for 

Choosing  of  oommissioners 

Court  fixes  number  . .  

Swearing  of  witnesses 

Interrogatories  must  accompany 

And  instructions  to  guide  oommissioners 

Return  of        

Party  obtaining  must  see  to  return  

Where  both  apply  for  

Effect  of  failure  to  return 

Injurytrials 

COICMXTNICATION  : 

Of  minutes  by  notary,  obligatory 

CoMMXTNrrT : 

Right  of  wife  demanding  separation,  to  accept  or  re- 
nounce      ..        

Who  may  demand  and  take  part  in  inventory  of 
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Company  (see  Cobpobation). 

COMPENBATIOM : 

Of  oosts  

May  be  ordered  on  incidental  demand 

COMPXTENOY  : 

Of  witnesaes  {see  Wmnsss). 
CoupuoNT : 

Against  asurpation  of  pablio  office  

CoupXTLsoBY  Execution  {see  Execution). 
Pabtition  {tee  Pabtition). 

CONCLUSIONB  : 

How  stated 

Coart  cannot  go  beyond 

Confession  of  Judoment  (see  Judokent)  

Confibuation  of  Title: 

Mav  be  obtained  in  oertain  cases 

Looging  of  title,  notice  to  that  effect,  and  calling  in  of 

creditors  . .         •  •         . . 

Publication  of  notice  

Form  of  

Where  proceedings  are  had  in  cases  of  immoveables  by 

fiction        

Presenting  of  application 

Certificate  of  registrar  to  accompany  application 

Who  should  file  oppositions  

Who  need  not  do  so  

Bidding  

Outbidding 

Applicant  may  retain  property  at  the  amount  of  the 

highest  bid  

Fixing  of  price  in  default  of  outbidding 

Deposit  of  price  

Appointment  of  experts  to  determine  value  of  property 

Excess  of  value  to  be  deposited! 

Certain  provisions  not  to  apply  to  public  expropriations 
Judgment         ..         ..     * 

May  be  rendered  subject  to  charges 

Begistration  of  judgment        

Distribution  of  price  deposited , 

Meaning  of  wora  **  Hypothec*' , 

Conob-Defaut  . 

How  obtained  , 

In  appeal         , 

Conbobts  {see  Husband  and  Wife). 
Contempt  of  Coubt:- 

By  disturbing,  Ac,  sittings 

By  non-comj^nce  with  writ  of  Habeas  Corpus 
Contestation  : 

^  Upon  the  merits  {see  Pleas)  

0/ aecoimt  rendered 

Delays  may  be  extended  for 

Default  of  filing,  and  its  results        

Of  oppoeiticm  to  seizures  of  moveables,  subject  to  ordi 

nary  rules  , 

Of  garnishee's  declaration 
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G0NTB8TATXON — eontinued. 

Of  report  of  dUtritmtUm         

Delays 

BeMons  for  and  effects  of       

Form        

Inscriptions  for  hearing  

Costs         

If  maintained 

Bight  of  filing 

Prooedore  on 

Of  petition  to  qu/uh  Capiat    . .         . .         

Of  attachment  before  judgtnent  

CONTINUANCS  OF  Sun  {tee  BsPIUBX  D'iNgTAKCS) 

On  the  contestation  of  an  execution        

In  appeal         

CONTBAIMTE  PAB  GOBPB  {ue  ImPBISONXENT)  

Copt: 

Of  all  papers  filed  must  be  served  on  opposite  party   . . 
Of  writ  and  declaration  corrected,  may  be  served 
Of  authentic  act  may  be  deposited  in  certain  cases  to 
take  the  place  of  a  lest  original         

COBONEB : 

If  sheriff  be  interested*  write  are  served  by 

Mast  keep  a  register  of  deeds         

CoBPOBATB  Office: 

Usurpation  of  {tee  Qro  Wabbakto) 

C0BPOBATXON8 : 

Actions  by 

Plead  in  corporate  name 

How  indicated  in  writ  

How  served  with  summons  . .         

Mode  of  answering  faitt  et  articlet 

And  decisory  oath 

Peremption  takes  place  affainst 

Declaration  aa  garnishee  by  

Seizure  of  shares  in  {tee  EzBcriroN).     *    . . 

When  a  mandamus  may  issue  against 

Foreign^  how  served    . . 

May  sue  here 

Illegally  formed^  or  violating  or  exceeding  their  powert :  . . 

Duty  of  the  Attorney-General  to  prosecute. . 

A  special  information  to  precede  summons. . 

Writ  of  summons, — service  of  

Delay  upon  summons 

Appearance  by  defendant        

Special  pleas,  delay  to  file 

Proof         

Bebuttal,  and  hearing  on  the  merits 

Extension  of  delays 

Preliminary  pleas,  and  demurrers  may  be  filed 

Costs  on  judgment 

Judgment — naming  of  curator       

Duties  of  curator        

Notice  of  his  appointment  

Distribution  of  proceeds  of  sale      . .         
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Corporations — continued. 

Sale  of  immoveable  property  

Efifects  of  sale  by  cnrator 

Curator  must  account  

Costs  : 

On  declinatory  exception  discretionary 

Security  for,  may  be  demanded 

Application  for    ..         ..         ••         ••         •>         •• 
Default  to  furnish  

When  party  is  forced  to  plead  to  merits  after  fding  a 
preliminary  exception 

When  exhibits  are  not  filed  with  articulations  . . 

Where  facts  denied  by  articulations  are  proved 

Where  no  articulations  are  filed     . .         

Special  application  in  such  case  to  obtain 

Court  adjudges  

Jury  cannot  pronounce  on    . . 

Ot  faiU  et  articles 

Where  party  answers  after  being  in  default 

Arbitrators^  cannot  award 

Must  be  paid  on  filing  discontinuance 

On  peremption  

Of  service  of  papers  out  of  district  

Losing  party  pays 

Taxation  of 

Bevision  of,  does  not  delay  execution  . . 

Of  witnesses  summoned  from  beyond  jurisdiction 

Where  defendant  or  witness  is  summoned  out  of  Prov- 
ince   

Distraction  of  

On  reqtJte  civile 

On  tender  and  deposit 

On  uncontested  opposition  to  a  seizure  of  moveables    . . 

Of  sale  of  moveables,  taxation  of  

Banking  of       

On  contesting  garnishee's  declaration 

Sheriff  may  retain,  out  of  moneys  levied 

On  opposition  for  payment 

Order  of  collocation . .  . .         . .         

On  contestation  of  report  of  distribution 

On  sub-collocation      . .  ^ 

In  actions  to  obtain  partition         

In  appeal  

In  Commissioners*  Court 

In  certioTUTi      .■         >•         ••         ••         ••         ••         •• 

Security  on  appeal  from  C.  C.  to  be  given  for    . . 
Council  : 

Appeal  to  Privy         

Family,  when  necessary 

How  convened  and  composed^ 

Diligence  in  summoning  relatives  must  be  shown 

Relations  and  friends  must  be  sworn 

Signature  of  minutes  of  meeting       

Jurisdiction  of  Courts  and  Judges  in  matters  re- 
quiring advice  of 
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Council — continued. 
Family — continued. 

Application  mnst  remain  of  record 

Powers  of  nrothonotary  

Review  of  decisionB 

Courts  : 

Begnlations  concerning  their  sittings 

And  the  maintenance  of  order  thereat 

May  pronounce  orders,  etc  

May  require  and  administer  oath 

Cannot  adjudicate  beyond  conclusions 

Jurisdiction  of  ratione  hex  . .  

May  order  extraordinary  iuYestigation 

May  order  proof  to  be  taken  elsewhere  before  a  judge 
Cross-Examination  of  witnesses  (tee  Eyidkmgx). 

In  ex  parte  oesen  ..         

CnowN  : 

Breferenoe  of,  on  proceeds  of  sale  of  moveables  .  • 

Appeal  in  suits  relating  to  fees,  dkc,  due  the 
Curator  : 

Pleads  in  his  own  name 

Must  take  oath  that  he  will  do  his  duty 

Appointment  to  Surrender^ — ^powers  and  duties 
To  (ibandonment  of  property  

Notice  of  appointment  

Adminsters  property 

Rights  of  

May  be  imprisoned  in  default  of  paying  bcdance  of 
account         . .         . .         • .         . . 
To  dissolved  corporations. . 

Appointment  of 

Duties  of  

Notice  of  appointment  

Distribution  of  moneys  

Sale  of  immoveables  if  any  debts  are  due    . . 

Sale  of  immoveables  if  no  debts  are  due    . . 

Effects  of  sale 

Must  account       . .         • .  . .        •  • 

To  abtenteetj    emancipated   minors,   interdicted  pertom  : 

appointment  of    . .         . .         . .         .  •         . . 

Family  counciPs  advico  necessary 

Prothonotary  may  appoint  

Must  be  present  at  removal  of  seals 

Appeals  may  be  instituted  by  person  tut  jurit  without 

the  aid  of  a  Curator,  thougn  he  may  have  been  alieni 

juris  during  the  pendency  of  the  case  in  the  Court 

below         

To  mhatitutet    . .         . .         . .         

To  vacant  tucceeeianst  appointment  of 

Advice  of  creditors,  Ac ,  taken 

Duties  of 

Cannot  sell  immoveables         

Must  render  an  account ' 

Must  be  named  where  beneficiary  heir  has  a  claim 

against  the  succession •  • 


A  RT. 

1338 
1339 
1340 


PAGE. 
712 

712 
713 


1 

13 

4-8 

16-17 

9 

17 

11 

IS 

17 

20 

34-43 

34-42 

821 

215 

241 

185 

817 

212 

(607 
611 

356 

357 

1142 

638 

19 

22 

1266 

691 

637 

816 

768 

443 

770 

444 

771 

444 

772 

444 

783 

450 

1008 

561 
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Damaoes: 

For  prooeeding  without  probable  oaase  against  defen 
aant 

Capias  for  unliquidated        

Attachment  before  judgment  for  unliquidated    . . 

Arising  from  the  illegal  detenticyi  of  township  lands    . . 

Caused    by  animals  may   be    recovered    before    jus 
vices  •••        •••         •«  ••         ••         •< 

Witness  neglecting  to  appear,  liable  for , 

Trial  by  jury  in  actions  for 

Judgments  must  contain  a  liquidation  of 

Costs  awarded  on  judgments  for 

Dbap  Mutks: 

Evidence  may  be  given  by 

Dbath: 

Of  party  to  a  suit,  {see  Reprise  d^Instance) 

Judgment  cannot  be  stayed  by 

Of  plaintiff  during  execution 

Of  defendant 

Of  attorney  during  suit        

Of  parties  in  app^ 

Begistration  of 

Pxbt: 

Creditor  cannot  divide         

DscisoRT  Oath  : 

Court  may  order  it  to  be  taken  elsewhere  before  a 
juu^e  ••         ••         ■•         «•         ••         ••         «• 

Party  whose  case  is  not  proved  may  offer 

Special  power  of  attorney  required 

Offer  must  be  in  writing 

Service  of  rule 

Default  or  refusal  to  answer  -         

Offered  to  corporations         

Reference  back  to  party  offering 

DSCLABATIOM : 

Must  set  forth  the  cause  of  action 

And  the  object  of  the  demand        


May  be  amended 


Corrected  copy  must  be  supplied 

Of  judge  recused  {see  Recusation) 

Of  garnishee  to  be  made  at  prothonotary's  office. . 

When  it  must  be  made  . . 

Contents  of  

Relief  from  default  to  make 

Effect  of  judgment         

Contestation  of 

Procedure  on 

By  head  of  department  where    salary  of   public 

servant  has  oeen  seized     . .         . .      88  Y.  o.  12 

Of  abandonment  ofprofperty    . . 

Service  of,  in  capias 

In  attachments  before  judgments 

Demurrer  to 

Dbolimatobt  Exceptions  {see  Exceptions)        
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DsfAULT : 

Against  defendant 

In  the  Gironit  Court  appealable        

Non-appealable 

Belief  from 

Judgment  on  notes,  Seo.^  by  . .         

On  aathentic  deeds 

On  verbal  agreements 

Procedure  to  obtain 

Plaintiff  may  renounce 

In  the  Circuit  Court 

Kxecution  against  absentee  of . . 
To  answer  faiU  et  articles 

To  proceed  at  enqudte  

To  appear  at  jury  trial         

Actions  by— evidence  taken  before  Commissioner 

No  notice  required  in 

Bevision  of  judgments  by 

Putting  in  {tee  Tsndeb)         

Of  garnishee  to  declare — relief  therefrom 

In  actions  between  lessors  and  lessees      . .         . .         . 
Defendakt  : 

Description  of,  in  writ  . .         . .         •  • 

Summons  of  (tee  Suvmons)  .  • 
Dblat: 

Buns  on  dies-non        

On  summons 

May  be  extended        

To  account 

To  plead  after  amendment 

After  demand  of  security        . .         . .       85  Y.,  c.  6 

How  reckoned  in  matters  of  pleading       

For  filing  declaration  of  abandonment  of  property 

In  non-contentious  proceedings 

Demand  of  Plba  : 

Where  preliminary  pleas  are  filed  

Effectof  

In  appealable  cases  C.  C 

Unnecessary  in  non- appealable  suits        

Of  BEA80NS  OF  APPEAL  . .  . .  

Of  ANBWEB8  TO 

Demurbeb  : 

May  be  pleaded  in  certain  cases 

Inscription  in  C.  C.  on  merits  and  

To  writ  of  appeal        

Denial  : 

Of  documents  must  be  supported  by  affidavit    .  • 
Deposit  : 

Must  accompany  preliminary  pleas  

And  motion  for  jury  trial 

And  oppositions  to  judgments 

And  bids  at  sheriffs'  sales 

xn  review  >«         ••         ••         ••         •■         ••         •• 

Of  judgments  on  capiat  
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"D  EP06IT — eontinued. 

May  be  reqnirad  by  arbitrators,  etc 

Of   copy   of    anthentio   doomnent   wbioh    has    been 

lOBw  •  •  •••  •••  ••• 

Depositabt  (see  GuAlti>iAN,  Sequbstbatob) 
Dbpositiom  or  WmisssBS : 

Swearing  of  witness  • . 

Examination  on  voir  dire 


*• 
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Of  deaf  mates  . .         . .         . , 

At  length— opening    .'. 

Contents  .. 

Noting  of  objections 

Closing 

Additions  to    •.' 

By  stenography  85  V.  o.  6 

Before  Comnussionerf  and  at  any  time  by   consent 

83  V.  c.  18 

Notes  of  evidence  by  Jadge  

Detention  : 

Of  township  lands  illegally  .'.         .« 

DlPFSBXNCES 

In  the  versions  of  the  Code  

DiLAToBT  ExGBFnoirr  (m«  Exceptions) 
Disavowal  : 

May  be  filed  in  certain  cases  

Before  or  after  judgment 

By  whom  it  maiy  be  made 

Power  of  attorney  reqnired  to  file 

How  made       . .         . . 

Proceedings  must  not  be  delayed  

Soit  suspended  . .         , .         . :        . .        . .        • . 

Procedure  same  as  in  ordinary  soits         : 

Consequences  of  

In  appeal 

DlSCHABGS 

Of  party  imprisoned,  petition        

Grounds  for         

Must  be  ordered  by  judge        ..  : 

Effeotof    ..  •      ..         ..         ..         ; 

Of  debtor  arrested  under  eapioi     ; :        • .        ;  • 

Of  d/Zib<^/ in  appeal 

From  hypothecs  {tee  Conkbmation  or  Title)     . . 

DiSOONTINXTANCE  OP  SuiT: 

During  any  trial         . .         . .         : .'        

May  be  made  at  any  time  before  judgment 

How  effected  

Costs  thereon  must  be  paid  before  party  begins  new 
proceedings  ..        .;         ::        

In  appeal    

Discussion  : 

Exception  of 

Of  moveables  before  sale  of  immoveables 
DisTBAcnoN  OP  Costs: 

May  be  obtained    ••    ..    .'.    

54  P.  0.  0. 


256 

195 

259 

195 

268 

198 

261 

195 

288 

205 

289 

206 

290 

206 

298 

207 

294 

207 

242 

265 

1107 

1361 
120 

192 
198 
194 
194 
195 
196 
197 
198 
199 
1166 

792 
798 
794 
795 
819 
1171 
946 

895 
450 
451 

458 
1167 


225 

688 
882 


482 
P. 


184 
197 

612 

724 
98 

168 
164 
164 
164 
164 
164 
165 
165 
165 
649 

452 
458 
458 
454 
479 
651 
542 

241 
258 
259 

260 
650 

118 
824 

288 


850 


INDXZ. 


DisTBZBunoN : 

Of  fondfl  levied  by  sale  of  xnoveftbles  (m«  Ezbovtzor) 
Of  fonda  levied  by  aeisore  by  mniahment 
Of  proceede  of  sale  of  immoveablee  {$44  ExKOunov) 
Of  moneys  in  caaeB  of  licitation     • .         .  •      ... 
And  of  oonflrmation  of  title 
DnTitioTs : 

Judicial  distriote  of  Piovinoe  ..        ..        .. 

DoomixNTs : 

Improbation  of  (fM  Imtbobatioii) 

Inspection  of  (Me  Ihspbotion) 
Howrestored  when originala  are  loel 
VouiciLM  : 

Eleotion  of       . .        •  •        •  •        •  •'       •  • 

By  advocates 

In  oppositions  for  payment 

In  oppositions  to  judgments  by  defendant  •  • 

And  by  third  parties 

In  oppositions  to  the  seizure  d  moveables  .  • 

In  the  Gironit  Oonrt 

Tender  at  elected       « • 

Service  of  summons  at         

Dion  na  Suitb  {see  ArTAoaMaan  roB  Bbht)  • . 

£  jxoTKSMT  {$ee  Lbssobs  axd  Lbssbbs) 

EiaonoN : 

Of  domicile,  none  rMuired  by  creditor  in  seiBors  of 

immoveables  (tee  PoMioiia) 
Of  officers  of  a  oozporation  may  be  ordered 
Elbotob: 

Competent  witness  In  municipal  cases 

ElCAMOIPATlOB  : 

Of  minors        

EnguBTB  {tee  Evidbmob) 

Ebasubbs: 

In  witnesses*  depositions 

Ebbob  and  Appbal  : 

Writof  

Tribunal  before  which  it  may  be  brought 

Delay  for  proceeding  

Writ 

Betum « 

Service 

Security 

Failure  to  make  return 
Gross  proceedings       ..        »• 
Aflsignment  of  error  

Failure  to  produce  

Answers  thereto         

Failure  to  produce'        

Delays  may  be  extended 

Factums  J. 

EVIDBNOB  : 

Before  arbitrators,  accountants,  Ac         .  ^ 

Commiisaire  etiqu^teur 

By  Commiiiion  Bogatoire      •  •        .  •        .  ^ 


ABT. 

601 
630 
724 
939 

1855 

159 
1345 
135S 


» « 


84 

72 

85 

73 

7» 

422 

485 

292 

511 

810 

583 

843 

1069 

601 

540 

817 

57 

55 

878 

512 

887 

518 

689 

876 

1022 

5B5 

1082 

579 

1256 

689 

234 

181 

295 

207 

1114 

614 

1117 

620 

1118 

620 

1121 

628 

1122 

625 

1128 

625 

1124 

625 

1127 

632 

1182 

685 

1188 

635 

1187 

637 

1135 

636 

1188 

637 

1186 

686 

1140 

687 

840-1 

222 

800 

906 

807 

810 

PAflB. 

853 

872 
422 
538 
561 

720 

154 
687 
688 
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Etidbncx — continued. 

Before viewera,  experts        ••  '      ,.        •« 

Jury  

By  stenography         

Before  prothonotary  . .        . .        . . 

Before  Gommissioners  by  consent 

Of  consorts 

Deaf  mates  

Bailiffs  who  have  served  writs  .  • 

Party  does  not  avail  himself  bat  may  be  osed  against 
him 

in  «x  parte  cases 

Amendments  allowed  

Extraordinary  investigation  may  be  ordered 
Of  Witnesses ;  mast  be  in  writing  , , 

Otherwise  no  appeal  on  facta  •  • 

Aboat  to  depart , 

May  be  ordered  elsewhere  before  a  Jadge 

Swearing  or  affirmation 

Befnsal  to  swear           ••        ,. 
Panishment         ..         ••         ,.         ! 
Cannot  daun  expenses             . ,         « . 
May  not  withdraw        


« • 


Voir  dire 


Porm  of  oath  may  be  changed 
Exolosion  of  other  witnesses  .  • 
Need  not  answer  certain  qneetions 

Examination  of 

Leading  qaestions         ••         ., 
Gross-examination 
Be-examination  •. 

Goonter  proof 


*  • 


<• 


*  • 


Failnre  of  party  to  proceed 

Booms  assigned  for  enqudte 

Judge  takes  notes  If  required  {repeaUd^     ,  • 

Proof  and  hearing 

Special  days  f or  • 

Objections  to   ••        • 

Prothonotary  may  preside  in  certain  oases 
Objections  noteii  in  sach  case  « . 

Admissions  taken  down        

Inscription 

In  Giroait  Goort 

Postponement 

In  Commi^ioners*  Courts 

In  Isssors  and  lessees  cases 

In  suits  concerning  corporations    • . 

[See  PBoor.) 


•  • 
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836 
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286 


261 
262 

261 
817 
820 
821 
286 

1142 
240 
241 
i  265 
^  806 
267 
277 
268 
278 

(269 

i267 

^268 
266 
264 
274-6 
268 
970 
271 
272 

(282 
298 
288 
299 
286 
266 
248 
248 

(268 

(290 
284 
284 
266 
284 

1071 
216 

1209 
896 

1008 
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241 

242 
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164 

194 

196 

196 

192 
212 
218 

216 
188 
688 
186 
186 
196 
209 
196 
202 
196 
202 
196 
198 
198 
196 
194 
200 
196 
199 
199 
199 
208 
208 
204 
208 
206 
197 
186 
186 
196 
206 
204 
204 
198 
181 
602 
170 
671 
622 
660 


853 


INDEX. 


Evocation: 

From  Gommissionen*  to  C.  C. 


From  Circuit  to  Bnperior  Ck>iirt 

Improbation  in  GommiBdonefB'  Court  neoessitatee 

From  other  minor  courts 

ExAioMATioN : 

Of  witness 

On  the  contestation  of  a  report  of  collocation  . . 
ExAUNXB  appointed  by  Court  {tee  CoioaflszoNSBs)     . . 

EXCSPTIONB,  PBSXiIlflNABT  : 

Delay  for  filing 

Where  seonrity  for  costs  is  required 

Delay  for  answerinff 

Delay  for  further  pleacUngs 

Foreclosure  if  pleadings  he  not  filed 

Deposit  must  accompany 

DeeUnat€ry 

Court  may  suggest        

Costs  on 

To  the  form        

Amendment  of  writ       

Waived  by  appearance  . ,        

Dilatory 

Calling 


f 


ABT. 


in  vrarrantors 


Security  for  costs 


If  maintained,  defendant  pleads  anew 

Plaintiff  may  demand  plea  to  merits  before   answer- 
ing          

Proof,  in  case  plea  is  filed,  on  all  issues 

Motion  in  lieu  of        

In  Circuit  Court        

OfdUcustUm     ..         ••         .. 

PSBBICPTORT  

Delay  for  filing        

To  charge  in  jury  trials       

To  orders  of  prothonotary 

To  informations  against  oorjsorations      ,. 

To  writ  of  appeal 

EZSCTTTION  : 

For  tax  of  witness 

Of  party  answering/o.  et  art 

For  jurors'  fees 

y  OLUNTABT : 

Judgments  ordering  restitution 

Or  account  .  •        •*.        .  •        

Putting  in  security    .  •        ,  •        

Tender  and  payment 

COMPULSOBT : 

By  means  of  a  writ.  •  

Change  of  status  of  defendant        

OfpUintiff  

No  demand  of  payment  necessary  in  some  cases 
Necessary  force  may  be  used  .  •        •  • 


PAGE. 


1055 

598 

1198 

0D9 

1058 

595 

1199 

AAQ 

isao 

673 

263 

196 

741 

429 

800 

206 

107 

85 

138 
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115 

88 
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88 

117 

95 

119 

97 
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98 

122 

105 

(120 

98 

tl28 

106 

188 

115 

181 

113 

182 

114 

185 

116 

1070 

601 

180 

113 

186 

116 

187 

126 

405 

243 

465 

270 

1006 

561 

1180 

634 

281 

203 

288 

180 

417 

246 

584 

815 

521 

312 

514 

811 

588 

316 

545 

819 

546 

820 

547 

320 

545 

319 

548 

321 
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EzsGunoif — continued. 

Stayed  by  opposition  to  jadgment 

By  review 

By  order  of  judge  on  petition  to  revoke  the  jadgment 
Of  jadgment  by  prothonotary  mast  be  delayed 
In  real  actions 

Writs  of  possession        

In  personal  actions,  cannot  issae  till  fifteen  days  after 

jadgment,  exceptions 

Nor  within    a   year   from   jadgment   on  attachment 

against  an  absentee,  exceptions  

Moveables  and  immoveables  may  be  seized 

Even  by  the  same  writ 

Discassion  of  moveables  before  sale  of  immoveables, 

exceptions 

Seizubi  or  MovsABUEs: 

Writ,  form,  address  of         

May  be  execated  oat  of  district  by  bailiff 

Mention  of  partial  payments  

Party  may  riaqaire  sheriff  to  employ  a  local  bailiff  in 

some  cases,  conseqaences 

'  ( 


Things  exempt  from  . . 

Inventory  or  proc&s  verbal. . 

Form  and  contents 
Appointment  of  guardian     . . 
Inventory  mast  be  in  triplicate 

Copies  to  be  left  or  served    . . 


\ 


Gaardian  may  remove  effects        

Defaalt  or  insaf&ciency  of  gaardian         

Removal  to  town  for  sale  of  tilings  seized  in  coantry  . . 
Beizare  of  moneys 

Of  debentares,  notes,  etc 

How  effected        

Prepayment  of  costs  of  safe-keeping        

Forcing  of  doors,  etc.,  in  certain  cases 

Notice  of  sale  to  defendant  and  gaardian 

Pablioation  of 

In  certain  cities 

Hoars  daring  which  seizare  may  be  made,  adjoarnment 

May  be  made  on  Simday  sometimes        

Procedure  where  property  was  attached  before  jadgment 
Appointment  of  same  gaardian  to  a  second  seizare, 

dischar|(e  of  gaardian '. 

Lapse  of  seizare  by  extension  of  date  of  return. . 
Acooanting  of  first  writ  before  obtaining  a  second 
Opporitiont  to  sale  of  moveables  (see  Opposition)  . . 

Sale  of  moveables  (see  Salx)  

PaifmerU  and  distribation  of  moneys-  if  no  opposition  be 
filed 

Otherwise  funds  must  be  returned  to  Court 

Preference  of  plaintiff  over  chirographic  creditors 

Insolvency  of  debtor 

Calling  in  of  creditors       


▲BT. 

488 
499 
607 
465 
549 
549 

551 

522 
553 

554 

554 

555 
461 
555 

555 

6B6-7-8 

628 
559 
560 
560 
561 
561 
570 
562 
562 
563 
564 
565 
666-7 
568 
569 
571 
572 
578 
574 
676 
576 

677 
678 
679 
680 
589 

601 
601 
602 
603 
608 


I 


PAOI. 

294 
303 
308 
270 
321 
321 

322 

313 
323 
324 

324 

326 
267 
326 

326 

aS7-81 

368 
332 
832 
332 
384 
334 
337 
334 
334 
335 
335 
836 
336 
336 
336 
838 
338 
339 
839 
340 
340 

340 
340 
340 
341 
348 

363 
363 
354 
364 
364 


864 


3KDS1. 


£  lacunoH — eontimud. 

Bbuubs  of  MoTBABUfi — rcnUtmed, 
Filiag  of  oIrudb — Voaohe?B 
Order  of  dis'«ribatioo 
Golloo»iioQ  of  oosis 


Preferenca  of  Crown 


•  • 


Of  owner  who  has  lent,  IsMed,  pledged,  eto.  . 

Orlost 

Bs.a\c  of  privilegee  in  OMee  of  pledge 

D^  farniMhfnent  {see  QiBVisHMBm)  • .                    .  • 
SbiZOBS  or  lUfOTXALU  

Exempt 'one 

Form  and  oontents  of  wril 

Addressed  to  sjoid  ezeonted  by  sheriff       . « 
Kesident  bailiff  to  be  employed  in  oertain  esses      • . 
Where  propertjr  lies  in  several  districts  . .        •  • 
Debtor  is  asked  to  point  out  his  property 
Proe?$'Verbal — Contents         ..         ..         : 

None  reqnlred  in  oertain  eases       

Elected  domicile  of  creditor  

Mention  of  ground  rents  and  charges        

Oppositions  for  certain  rents  do  not  retard  sale —  are 

retnmed  by  sheriff         

Sheiiff  cannot  seise  property  already  seised^snbeequent 

writs         

Coatinnanoe  of  proceedings  for  second  creditor  if  first 

disoontinne  

Alienation  by  debtor  of  property  seized 
Debtor   remains  in   possession    until    adjudication- 
appointment  of  sequestrator 
Deterioration  of  pro[9erty  punishable 
Prepayment  of  oertam  ohurges  to  sheriff 
Advertisement  of  sale  

Form         

Notice  to  hypothecary  creditors  43-48  V.  c  96 

Publication  at  church  doors 

Continues  notwithstending  opposition 
Stayed  by  judge's  order  or  opposition  {ue  Opposition)  . 
Suspension  of  sale— exceptions 

Betum  of  writ  on  flUng  or  opposition 

Proceedings  tffter  juogment  on  opposition — Venditioni 
exponas  

Contents  of  venditioni  exponas 

Publication  

Staying  of  sale 

Biddinfj  and  Sale — Bids  in  writing  in  sheriff's  office 

Affidavit  should  accompany  bids  by  creditor 

Affidavit  and  security  may  be  required  from  one 
who  is  not  a  creditor         

Form  of  bid         

Endorsation  and  return  ol      •  •        .  • 

List  furnished  officer  selling    • 

Sale — place  of  *«         .» 

BsAe  may  not  take  place  on  Sunday  • »        •  • 


604 

854 

605 

855 

606 

355 

607 

356 

611 

857 

608 

856 

609 

356 

610 

856 

612 

357 

632 

872 

682 

872 

683 

878 

684 

374 

685 

874 

686 

874 

687 

874 

688 

875 

641 

877 

689 

876 

640 

876 

640 
642 


FAGS. 


876 
877 


643 

878 

644 

878 

646 

878 

646 

879 

647 

879 

648 

879 

649 

880 

881 

650 

888 

658 

886 

651 

884 

658 

886 

655 

386 

662 

391 

668 

891 

664 

399 

664 

899 

665 

394 

666 

894 

667 

894 

668 

395 

669 

895 

670 

895 

971 

895 

672 

896 

INDEX. 
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EzBCUtioN — continued. 
SsizuBB  OF  Immoybablbs — conHmud. 

Procedure  

Declaration  by  bidders  

Conditions  of  sale  

Who  may  not  bid 

Bids  by  proxy      ..         ..         ..         ;. 

Deposit  with  bid  reqnired  in  some  cases 

Failnre  to  make  deposit        

May  be  dispensed  with         

Refunded  after  sale •        ..        • 

Duration  of  bidding — all  bids  to  be  reoeiyed 

Adjudication  to  hi^iest  bidder  

Duty  of  bidder  by  proxy  after  sale 

Obligation  of  purchaser  

May  sometimes  retain  price 

Deed  of  sale— contents 

HesaU  for  faUe  bidding : — ^petition 

Who  may  file 

Procedure  summary 

Purchaser  may  set  up  the  nullity  of  the  sale 
Where  purchaser  f aus  to  pay  moneys  after  report 

of  distribution        

Liability  of  false  bidder  

May,  hj  payment,  prevent      . .        .  •        ^  • 
Insufficiency  of  price  realised 

Imprisonment ;. 

Vend.  ex.  necessary  to  effect 

HetumofWrit^Form  

Certificate  of  hypothecs  must  accompany   • , 

If  Sheriff  cannot  obtain  it  in  time 

Meaning  of  **  Hypothec" 

Form     ••        ..        ..         ••         ..        ••         •• 
Duty  of  registrar  if  books  do  not  supply  infbrmation 
And  where  property  formed  part  of  another  division 

Contestation  of       

Governor  may  change  form  of  certificate 

Kone  required  on  a  foUe  enehire  if  one  was  obtained 

at  first  sale  

Registrar  is  an  officer  of  the  court 

Retention  of  fees  out  of  moneys  by  dbieriff 
Efect  of  idle — ^not  perfect  imtil  payment,  conveys  owner- 
ship     

Purchaser  takes  property  in  its  actual  condition    • . 

No  warranty,  all  rights  conveyed       

Servitudes  are  not  discharged  thereby 

Nor   certain  Seigniorial  hypothecs,    emphyteusis, 

dower,  substitutions  

All  other  real  rights  discharged         

Proceedings  to  put  purchaser  in  possession 

Writ  of  possession         

Vacating  sheriff* t  gale  

Petition 

Delays  upon * . 

Nullity  may  be  invoked  by  faiax  enMrUuur 


ABT. 
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896 

674 

897 

676 

897 

676 

397 

677 

397 

(678 
680 

397 

898 

682 

398 

681 

898 

688 

898 

684 

899 

685 

899 

686 

899 

687 

899 

688 

400 

689 

400 

690 

401 

691 

408 

699 

404 

717 

420 

760 

488 

698 

404 

694 

404 

696 

406 

696 

406 

696 

406 

697 

406 

699 

406 

698 

406 

699 

406 

700 

407 

701 

411 

709 

412 

788 

428 

708 

412 

704 

413 

740 

429 

706 

418 

706 

414 

707 

414 

708 

414 

709 

416 

710 

416 

711 

416 

712 

416 

718 

417 

714 

417 

716 

419 

716 

420 

717 

420 

866 
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ExECTTTioM — continued, 
Sezzubb  of  Immotbablbs — continued, 
CoUocation  and  dietnhuticn--deiAy  for  preparing  soheme 

Contents 

Form         ••        ..        ..         y.        

Order 

OfoostB        

Of  taxed  costs         

Of  oppositions  for  payments       

Conditional  hypothecs 

Unliquidated  cudms  

Claims  with  a  term  

Capital  of  life  rents  

Interest  and  arrears  of  rents 
Where  several  properties  charged  with  different  claims 

are  sold 

Experts  named  to  value  them 

Beport 

Where  discharge  of  a  claim  is  produced 

Examination  of  witnesses 

.     Case  where  the  hypothecary  creditor  cannot  he  found. . 

Contestation  of  report,  delays 

Form,  grounds,^-^eots  

Bighttofile 

Inscription  forheJuring 

Answer '.         

Costs         

Maintenance  of, —effect..         

Joinder  of  several  - 

Procedure  

Homologation — Delay 

How  pronounced • . 


now  p: 

Supplementary  distrihution 

Collocation  for  what  is  not  due 

Appeal  from  judgment  or  petition 

Return  of  moneys  if  judgment  he  disturhod 
Sub-collocation — right  of 

Service  of..  

May  follow  collocation  or  form  a  separate  report 

Costs         

Creditors  niay  exercise  rights  of  debtor  if  he  ^1  to 

do  so 

Payment  after  16  dajrs  from  judgment  of  homologation 

Sheriff  retains  amounts  due  creditors  who  have 
filed  ho  claim  though  mentioned  in  certificate 

Imprisonment  of  officers  in  default  of 

Service  of   judgment  on  purchaser  ^o  retained 
purchase  price        . .  . .         .  •         • . 

Be-sale  for  false  bidding  if  he  fail  to  pay     . . 

Where  no  application  is  filed  and  no  claim  appears 

SequcMtration  ordiuned  in  some  cases  

In  the  CiBcniT  Coubt  : ' 
Against  moveables 
Second  writ  for  another  district 'if  the  first  he  not 

satisfied 
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422 
423 
423 
42S 
423 
427 
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433 
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432 
433 
433 
433 
434 
434 
434 
434 
439 
439 
43$ 
437 
437 
437 

437 
437 

438 

488 

433 
438 
436 
516 

604 

606 
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ExBOunoN — eorUinued, 

In  teb  Cibottxt  Goubt — continued. 
All  oppoflitionB  within  the  jorisdiotion  of  the  court 

Stay  of  prooeedingB  by  opposition 

JudgmentB  under  940  to  be  executed  on  moveables  only 
Against  immoveables  in  default  of  moveables 

Writ 

May  issue  immediately  without  discussion  of  moveables 

in  some  cases 

Procedure  same  as  in  8.  G. .  •         

Betum  of  writ  to  S.  G.         

Of  judgments  in  appeal  

Prevented  by  appeal  to  her  Majesty         

In  the  Gommissioners*  Gourt  . .         .  • 

Of  judgments  of  separation 

ESECtJTOBS  : 

Must  be  present  at  removal  of  seals,  and  making  of 
inventory 

May  demand  the  affixing  of  seals 

Or  making  of  inventory 

ExsMPTioii : 

From  acting  as  juror  

From  seizure— moveables 

Immoveables 

From  arrest 

EzHmrrs :  . 

Must  be  filed  with  return 

And  not  afterwards,  without  notice 

Filing  of  private  writings 

Gannot  be  removed  from  office 

Must  be  returned  by  those  having  possession  of  them  . 

Plaintiff  cannot  proceed  until  he  files 

Are  common  property  

Gopies  may  be  taken  of 

Gannot  be  filed  in  blank 

Accompany  intervention 

Or  articulations  of  facts 

Gonsequences  if  not  filed  with  articulations 

In  the  Gircuit  Gourt  

Ex  PABTx :  when  plaintiff  may  proceed 

Judgment  on  notes,  etc 

On  authentic  deeds        

On  verbal  agreements   . .         . .         

Procedure  to  obtain 

Plaintiff  may  renounce  

Oppositions  to 

Inscription  for  proof  . .        

Notice       ..        ••         .i 

Evidence  in  cases 

Bemains  of  record         

Gross-examination  by  defendant 


ABT. 
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1088 

605 

1084 

605 

1102 

609 

1085 

605 

1086 

605 

1087 

605 

1088-9 

606 

1090 

607 

1170 

650 

1179 

660 

1212 

671 

981 

516 

1298 

703 

1281 

699 

1304 

704 

(860 

232 

876 

237 

f  ^6 

327 

7-8 

331 

628 

368 

632 

372 

805 

473 

*  99 

81 

106 

85 

100 

84 

101 

84 

102 

84 

(103 

84 

\U1 

131 

^104 

84 

105 

85 

106 

85 

155 

151 

210 

168 

218 

169 

1069 

601 

f  86 

74 

(148 

132 

89 

75 

90 

76 

91 

76 

92 

79 

93 

79 

484 

291 

(289 

184 

1817 

212 

317 

212 

317 

212 

318 

213 

317 

212 

858 
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Ex 

Ininryiriali 
In  iMSon*  and 

In  the  Cirooit  Goort 

Hearing  in  appeiU 

Experts  and  VxawiBs: 

Appointment  

Three  must  act  onleet  by  consent. .         

Entry  of  consent 

Nonunation  of  

Reoosation 

Grounds  for        

Proceedings 

Neglect  to  be  sworn  or  to  act         

Oath  in  writing  ..         ..         ..         

Before  whom 

Beceiyee  neceseary  papers 

Fixing   of   time  and  place  and  notifying  parties  of 

meetings  ..  ..         ••  .. 

Parties  most  be  heard  

Examination  of  witnesses 

Beport  

Most  be  made  on  day  fixed — contents  •  • 

Dehmng  or  refusing  to  file 

Need  not  be  accepted 

Motion  to  adopt 

Beoeption  thereof  

May  demand  remuneration 

Named  to  liquidate  jndgment  ordering  restitution  of 

rents  . . 

Or  to  yaloe  immoYeables  in   order  to  facilitate  the 

preparation  of  a  report  of  distribution 

In  cases  of  licitation  and  partition  

And  of  confirmation  of  titie  

In  oases  of  the  sale  of  real  property  belonging  to  minors 

Appointment 

Duties       

Beport 

Failure  to  agree         

Submitted  to  the  family  council    .» 
Factum: 

In  jury  trials  

In  appeal — delay        

x7ot    required    in   appeals   from    Interlocutoriea, 

46  V.  c.  26. 

From  Circuit  Court 

Faits  bt  Abticlis  : 

Party  may  be  examined  after  plea  fyled,  on 
Viva  voce  ..         •• 

Summoning  of  party 

Service  of  rule-  

Appearance  in  person 

Answers  by  conporations      . .         

Consequences  of  default       .  •         . .         .  *         .  • 
Belief  from  default    ..        ••        «•        •«        •*        •• 


AVT. 
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394 

240 

892 

521 

1069 

601 

1140 

637 

322 

215 

323 

216 

324 

216 

325-6 

216 

326 

216 

827 

217 

328 

217 

329 

217 

330 

217 

331 

219 

332 

219 

333 

219 

334 

220 

385 

221 

336 

221 

337 

221 

338 

222 

889 

222 

345 

226 

346 

226 

844 

225 

475 

276 

736 

428 

922 

532 

964 

550 

1268 

692 

1269 

692 

1270 

694 

1270 

694 

1271 

695 

1272 

695 

898 

240 

1140 

637 

621 

U52 

645 

921 

171 

226 

177 

222 

173 

228 

178 

224 

174 

224 

174 

225 

175 

225 

175 
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Faits  et  Abticlbh — contimied. 

Judge  determines  pertinency  of 

Bef nsal  to  answer 

Form  of  rule — and  of  answers 


When  taken  pro  confessU 


Party  may  re'ase  to  put,  or  to  avail  hlmseli  o!  . . 
DiviBibility  of  answers 
Expeoses  taxed 

Party  served  may  demand 

But  cannot  refuse  to  answer  if  in  Conrt 

Taxation  of  and  execution  for 

Court  may  order  examination  to  be  taken  elsewhere 

before  a  judge 

Before  Gommissaire  Enqudteur     .  •         . .         • . 

In  jury -trials  . .         . .         

False  Biddino  (tee  ExscunoN) 

Family  Council  (see  Council) 

Fees: 

Promulgation  of  tariffs        • .         • .         

In  the  Circuit  Court 

Must  be  paid  before   revocation    of   mandat   will  be 

received     ..         ..         

Experts,  etc.,  may  demand  that  report  be  not  opened 

until  after  payment  of . . 

Jury,  before  rendering  verdict,  may  demand     . . 
Punishment  of  any  one  other  than  an  advocate  receiv- 
ing fees  in  the  Commissioners'  Court  . .' 
*      Actions  for  those  due  Crown  subject  to  appeal  to  Queen*s 

Bench        

And  to  the  Privy  Council 

And  may  be  evoked       

Fiat: 

For  summons 
FoLLB-ENcnEBE  {tee  Execution) 

FOBECLOSXTBE  : 

On  preliminary  pleas  

Where  defendant  seeks  to  call  in  warrantors 

From  pleading  to  merits,  after  filing  preliminary  pleas. 

From  pleading  to  merits 

Where  exhibits  are  not  filed 

Completes  issues        


• « 


At  enqudte 


Foreign  Corpoeationb  [see  Corporations) 
Form  : 


Exception  to  the  (see  Exception) 

No  particular  form  required. in  pleading 

(Ko.  27)  Of  affidavit  of  service  in  Upper  Canada 
(No.  28)  Of  plaintiff,  for  judgment  by  default   . . 
(No.  29)  Of  one  who  is  not  the  plaintiff  . . 
(No.  80)  Oath  to  be  administered  to  experts 
(No.  81)  Certificate  thereof  


ART. 


PAOB. 


225 

175 

226 

177 

227 

178 

225-6 

175 

229 

178 

805 

209 

280 

178 

281 

179 

282 

180 

288 

180 

283 

180 

283 

180 

241 

186 

805 

209 

402 

248 

690 

401 

1256 

647 

29 

80 

1177 

658 

205 

166 

844 

225 

416-7 

246 

1204 

670 

1142 

688 

1178 

655 

1054 

591 

44 

48 

690 

401 

111 

87 

184 

115 

181 

118 

187-40 

19IM1 

141 

181 

148 

145 

(288 
299 

204 

208 

14 

18 

116 

88 

i    20 
144 

28 

182 

69 

62 

91 

76 

91 

76 

880 

217 

880 

217 

860 
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FoBM — continued, 

(Ko.  92)  Oalh  administered  to  witneases  by  experts     . 
(No.  88)  Affidavit  of  an  opposant  to  judgment  . . 

(No.  84)  Advertisement  of  shoriff 's  sale 

(No.  S5i  Writ  of  summons  in  the  Cirouit  Court 

(No.  86)  Certificate  of  registrar 

(No.  87)  Affidavit  of  witness  attesting  truth  of  facts 

contained  in  registrar's  certificate 

(No.  88)  Order  to  creditor  to  answer  contestation  of 

his  claim  , 

(No.  89)  Demand   of   statement   of   abandonment   of 

property 

(No.  40)  Notice  of  application  for  appointment  of  f 

curator 

(No.  41)  Notice  of  appointment  of  curator 

(No.  42)  Affidavit  for  warrant  of   arrest  by  Commis 

sioner        ' , 

(No.  43)  Warrant  of  arrest  . .         . . 

(No.  44i  Bail-bond  of  sheriff  •.. 

(No.  45)  Affidavit  to  obtain  warrant  of  attachment 

(No.  46)  Warrant  of  attachment 

(No.  47)  Notice  of  petition  of  sale  of  immoveables  of 

which  the  owners  are  unknown 
(No.  48)  Writ  for  the  sale  of  such  immoveables 
(No.  49)  Appearance  in  such  case  . . 

(No.  50)  Confirmation  of  title        

(No.  51)  Notice  in  cases  of  Hoitation        

(No.  52)  Nomination  of  experts  in  case  of  the  sale  of 

immoveables  belonging  to  minors 

(No.  58)  Nomination  of  experts  by  a  notazy  in  like  cases 

(No.  54)  Oath  of  experts 

(No.  55)  Report  of  experts 

(No.  56)  Application  for  homologation  of  report 

For  calling  absentee  defendant 

Those  connected  with  the  Civil  Code  are  in  the  appendix 

(First  Part,)  of  this  volume        

Forma  Paupebis  (tee  In  Fozuia  Paupebis)        

FuTCRB  Bights  : 

Evocation  of  suits  affecting. .         ,',         

Appeal  to  Q.  B.  therein        

And  to  the  P.  C 

GaRNISHBX  (ue  GAItNISHltBNT). 

Gabnishment  : 

Attachment  before  judgment  [see  Attachuemt)  . . 


Seizure  by — when  adopted 

Form  of  writ  

Service 

No  condemnation  unless  service  is  personal 

Answer  by  defendant 

Effectof  .,         

Declaration — how  made        • .         •  • 

At  what  time 

Contents  of  . .         

Presence  of  creditor  at 

Objections  to  questions  by  creditors  at 


31 

1058 
1112 
1178 


ABT. 

334 

486 

649 

1065 

700 

701 

751 

766 

768 
770 

812 
812 
828 
843 
843 

903 
905 
908 
9oO 
929 

1269 
1269 
1270 
1270 
1272 


1 


855 
553 
612 
613-14 
615 
615 
615 
616 
617 
618 
619 
619 
619 


PAOX. 

220 

292 
380 
596 
407 

411 

434 

441 

443 
444 

476 
476 
486 
4(^8 
498 

524 
525 
526 
544 
533 

692 
692 
6U 
694 
695 
61 

795 
32 

595 
638 
655 


504 
323 
857 
358-9 
360 
860 
360 
361 
361 
862 
362 
362 
862 
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Oabkibhment — continued. 

Judgment  if  nnoonteeted 

Servioe  and  ezeoation  of  

Expenses  of  garnishee — ^taxation — execation  therefor  . 
Preference  where  several  seiznres  stre  znade 
Where  the  garnishee  only  owes  conditionally     . . 

Default  to  declare—relief  therefrom         

££Fect  of  judgment 

Contettation  of  declaraHon 

Filing  of— delay 

Procedure  upon  . .         . .         . .         . . 

Seizure  of  salaries  of  public  officials        . .      38  V.  c.  12 
Judgment  orders  deposit  of  titles  or  that  moveables  be 

sold  

Distribution  of  moneys  levied        

Discharge  of  garnishee  if  he  owes  nothing— costs 

In  the  Circuit  Court  

Gaspb  : 


Exceptional  provisions  for*  •  • 


•  •        •  • 


Appeals  from 

Chef -lieu  of 

Gk>v]iBN0B,  jneaning  of  word        

Guardian: 

To  moveables  seized  

Who  may  and  may  not  be 

Signs  procis  verbal 

Beceives  triplicate  thereof * 

May  remove  effects  or  place  guards  over  them  . . 

Beplacement  of  

Aeoeives  notice  of  sale  

Even  where  things  were  attached  before  judgment  . 

In'  case  of   second  seizure,  creditor  must  name   the 
same         

Must  produce  effects  at  sale 

If  he  fails  to  do  so,  may  be  imprisoned 

Dischargeof '    .. 

Taxation  of  fees        

In  seizures  by  garnishment  garnishee  becomes  . . 

In  attachments  before  judgment 

Habsas  Corpus  : 

Ad  testificandum  . .  

In  other  than  criminal  suits — writ — contents — who  may 
apply  for 

Application  to  be  supported  by  affidavit 

Form  of  writ 

Service  and  return  

Bule  for  contempt  in  case  of  non-compliance  with  writ 

Proof  and  decision  on  

Prisoner  may  be  admitted  to  bail — ^security 

Transmission  of  papers  to  Court— decision 

Written  issues  may  oe  ordered — ^trial 

Proceedings  to  controvert  truth  of  return  similar  in 
Q.B.  andS.C 

Costs 


ART. 
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622 

364 

620 

363 

622 

364 

623 

365 

624 

365 

625 

866 

626 

367 

626 

367 

627 

367 

369 

629 

371 

630 

372 

681 

872 

1069 

606 

1 

13 

27 

28 

1117 

620 

1355 

720 

16 

560 

332 

560 

382 

560 

332 

561 

334 

562 

334 

562 

334 

571 

338 

576 

340 

577 

340 

590 

348 

597 

349 

596 

349 

600 

352 

616 

861 

851 

502 

253 

194 

1040 

585 

1041 

587 

1042 

687 

1043 

587 

1044 

588 

1045 

588 

1046 

588 

1047 

588 

1048 

588 

1049 

589 

1050 

589 

862 
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Habbab  Gobpus — eontifwed. 

Renewal  of  appUoation  after  ref OBal        

Party  imprisoned  for  debt  or  under  prooess  in  dvi] 

matters  cannot  be  discharged  npon 

Hbabdco: 

Notice  of  inscription  

In  jury  trials  

In  review         

In  appeal — ^inscription  

From  Gircnit  Gonrt  

In  non-appealable  cases,  G.G 

In  appealable  cases,  G.G 

In  Gommissioners*  Gonrt 


•  • 


Attend  remoyal  of  seals 

May  demand  sale  of  property  of  succession      •  •         . . 

Under  benefit  of  inventory  

HoLzniTs  (iee  Non-jxjbzdioal  Days)        

HOMOLOOATION  : 

Of  report  of  arbitrators 

Of   collocation  and  distribntion  scheme,   («m  Exbou- 

tign)  

Husband  and  Wms : 

Service  of  smnmons  in  snits  against  or  between 

Gompetency  as  witnesses 85  v.  o.  6 

Declaration  where  wife  wishes  to  carry  on  trade 
Separation  of  property        

From  bed  ar.abosra 

Entitled  to  notic<>  of  preparing  inventory 
And  to  custody  of  inventoried  effects 
Htpothbcabt  Rbcoubsb: 

Against  immoveables  of  which  the  owners  are  uncertain 
or  unknown,  petition  for  sale 

Purport  of  petition 

Accompanied  by  a£Eidavit 

Proof  and  notice  to  answer  demand 

Publication  of  notice  

Failure  of  owner  to  appear,  decision  and  order  for  sale 

Judgment  need  not  be  served  

Writ  of  execution— contents  , 

Appearance  of  owner — proceedings  hereafter 

Of  several  claiming  ownership 
Where  some  of  the  joint  owners  only  are  known,  crodi 

tor  may  sue  them  and  proceed  against  others  under 

preceding  articles  

Htpothbos: 

Gertificate  to  be  obtained  by  sheri^  from  registrar,  ($ee 

Bboistbab) 

Discharge  by  confirmation  of  title  from 
££.*ect  of  sheriff's  sale  as  to 

Meaning  of  term 


•  \ 


Gapias  on 
Appeal 


AST. 


1051 
1053 


462 

26S 

403 

24S 

500 

803 

1141 

637 

1152 

645 

1099 

609 

1073 

603 

1208 

670 

1298 

703 

1315 

707 

1321 

709 

2 

16 

1 


847 

749 

35 
67 


981 

972 

965 

1298 

1313 


900 
901 
902 
903 
904 
905 
906 
907 
908 
909 


911 


698 
949 
710 
(699 
I  971 
800 


PACK* 


589 
589 


227 

434 

40 
59 
194 
554 
552 
555 
703 
707 


523 
523 
523 
524 
525 
525 
526 
596 
526 
527 


528 


406 
544 
415 
406 
551 
471 
638 
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Illegal  Dbtbntiom: 

Of  lands  held  in  free  and  oommon  soocage 
Immotsablk  : 

Suit  may  be  brought  in  any  distriofe  wherein  is  aitoated 

pari  of  the  

Described  in  the  writ  or  declaration 

Seiztire  in  execution  of  {see  Exbcution)     . . 

Oppositions  to  seizure  and  sale  of 

Hypothecary  recourse   where  owner  is  uncertain   or 

unknown 

Ck>nfirmation  of  title  

Belottffing  to  minon,  how  sold  

If  valued  under  9400 86  Y.  c.  7 

Appointment  of  experts       

By  judge  or  notary        

Oath  of  experts — ^report  •  •         . .        , . 

Failure  to  agree  

Beport  submitted  to  family  council  . .        , . 

Judge  may  fix  upeet  price  

Beasons  to  authorize  sale  form  part  of  record 

Publication  of  sale 

Bidding — private  sale  

Held  undividedly  between  tutor  and  pupil  cannot  be  sold 

before  a  tutor  ad  hoe  has  been  naxned 
Belonging  to  eorporationt  in  liquidation  sold  by  tutor 
upon  suit  brought  where  debts  remain  due  .. 

Bola  to  highest  bidder  after  notice  of  sale  if   no 
debts  exist 

Effects  of 

Bold  on  petition  of  baUleur  de  fond$  where  purchaser 

cannot  be  found  83  Y.  o.  16 

Impbibonmknt  : 

Of  witness  refusing  to  give  evidence 

Of  persons  disturbing  sittings  of  court   . . 

Or  detaining  records 
Of  experts  refusing  or  delaying  to  report 
For  reusing  to  open  doors,  dc,  to  sheriff 
For  deteriorating  property  under  seizure 
For  false  bidding 

Of  sheriff,  <feo.,  in  da&ult  of  paying  monejrs  levied 
Of  notary  refusing  to  grant  communication  of  papers 
Special  rule   and  personal  notice  required  to  obtain 

order  of  • 

Power  of  judge  in  certain  cases  to  order 

Against  tutors  and  curators  

Hours  during  which  it  may  be  effected    . . 
Where  and  when  defendant  may  not  be  arrested 

Exceptions  

Form  of  writ  or  order  

Where  defendant  resides  in  another  district  writ  may 

be  addressed  to  sheriff  there 

How  effected  

Petition  for  alimentary  aUowance 

Beoision  of  order  for 

Petition  or  motion  for  relief  foom 


1107 


41 

52 

632 

651 

900 

946 

1267 

1268 
1269 
1270 
1271 
1272 
1274 
1276 
1276 
1277 

1278 

1012 

1018 
1014 


277 
7 
102 
888 
669 
646 
696 
769 
1261 

781 
782 
788 
784 
786 
786 
787 

788 
789 
790 
791 
792 


PAOB, 

612 


41 

60 

872 

884 

623 
642 
692 
697 
692 
692 
694 
696 
696 
696 
696 
696 
696 

697 

662 

662 
668 

628 

202 
17 
84 
222 
886 
879 
406 
438 
688 

448 
449 
460 
460 
460 
450 
461 

461 
451 
461 
462 
492 


864 
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liimBOumxaxT—eofUiimed, 

•     GrouDds  for  disohftrge  

Mast  hi  ordered  by  judge  

Onoe  granted,  precludes  farther  arrest  for  same 
cause     ..         •.  ••        ••        •• 

Impbobatiom  : 

Against  documents  on  which  a  claim  is  based   . . 

Or  return  of  service 1 


Lies  in  certain  cases 
Form  of  petition 
Service 


Deposit  accompanies     ..         

And  power  of  attorney  . .         • 

Made  at  any  stage  of  proceedings  

Suspends  principal  suit        

Party  declares  whether  he  intends  to  use  document 

Failure  to  declare  

Proceedings  upon  declaration  beinff  made  . . 
Description  of  document  to  be  prepared 

Document  may  not  be  removed 

Nor  copies  granted  of  it        

Filing  articles  

Filing  answers  

Contestation  subject  to  ordinary  rules 

Judgment        

Action  of,  subject  to  ordinary  rules  

Competency  of  witnesses     . .         :  

Produces  same  effect  as  an  evocation  in  the  Commis- 
sioner's Court         


Security  for  costs  to  be  given  before  record  is  trans 

mitted 

Impbovsicxnts  : 

Value  claimed  by  incidental  demand  in  suits  for  the 
detention  of  free  and  common  soocage  lands 
Inoidbmtal  Dxmand: 


By  ptaifUif 


Form     .. 

By  (UfendatU 

Form 

Compensation  may  be  ordered       , 

Joinder  of  issue         

Ordinary  rules  of  procedure  apply 

For  improvements  on  lands  held  in  free  and  common 

soocage      

In  appeal  

LfCOHPBTBNOY  OF  WITNESSES  {ste  WctNESS). 

Imtxriob  Jubisdictioms — Certiorari 

Commissioners'  Court 

Justices  of  the  Peace 

Recorder's  Court 

Trinity  House 
In  FoxufA  Paupebib  : 

Cases  where  party  may  be  allowed  to  proceed  . .  I 


• » 
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453 

795 
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159 

154 
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161 
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163 
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161 
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164 
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164 
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165 
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166 

157 

167 

158 

168 

158 

169 

158 

174 

159 

170 

158 

171 

158 

172 

159 

173 

159 

176 

159 

252 

193 

1199 

669 

1200 

669 

31 


612 


i  1® 

22 

)149 

147 

150 

148 

151 

149 

152 

150 

151 

149 

153 

150 

153 

150 

1110 

612 

1166 

649 

1220 

673 

1183 

664 

1216 

672 

1217 

673 

1218 

673 

32 
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In  Forma  Paupebis — continued. 

Beyooation  of  leave 

Proceedings  after  judgment  

Imforhautibb  : 

In  writ  and  declaration  pleaded  by  exception  to  the  form 
Amendment  of 
Waiver  of  right  to  urge 
Iktobkation  : 

By  Attorney -General  in  proceedings  affecting  Corpora 
tions 

Special  plea  to 

Proof  of  allegations 
To  obtain  annulling  of  Letters-patent 

Service  of 

Appeal  from  judgment 
Injunction  : 

Act  to  provide  for  the  issue  of  writs  of,  41  V.  c.  14 

Gases  in  which  it  may  issue 
Petition — affidavit 

notice — exceptions  . . 
security 
Purport  of  writ 

Service  thereof    . . 
Proceedings  commenced  in  term  may  be 

vacation  and  vice  vena  . . 
•  Powers  of  Judge        . .         .... 

May  be  granted  incidentally  on  petition 

Additional  injunction 

Judgment  subject  to  review  and  appeal 
ShaU  be  executed  provisionally  during 

tions  . .         .  •         • «         •  • 

Judgment,  service  thereof,  costs 
Violation  or  disobedience  of —destruction 

been  done  in  contravention  thereof 
Fine — Imprisonment.. 
Inbcbiptton  en  faux  {see  Improbation)     . . 
For  proof  t  when  it  may  be  filed 

Notice  thereof 

Roll  to  be  kept  by  prothonotary 

Days  on  which  party  may  proceed 

Special  rules  for  Gities  of  Quebec  and 

In  suits  between  lessors  and  lessees 
And  hearing,  election  to  proceed  by 

Precedence  of  sach  cases 

Days  set  apart  for 

In  the  G.  C.  appealable 
Non -appealable 
For  hearing  in  law, — notice 
On  tnm  to,— notice 

In  suits  between  lessors  and  lessees 
For  judgment  on  confession 

On  bills,  verbal  agreements,  <!^c. 
For  Review 

Delays  run  during  long  vacation 

Suspends  execution 

55 


appeal— exoep 


of  what  has 


Montreal 
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998 
1002 
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240 
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1073 
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462 
462 
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96 
92 
498 
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499 


PAGE. 
83 

84 

88 
95 
97 


659 
560 
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580 
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•570 
570 
572 
673 
674 
674 
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574 
576 
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675 
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802 
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803 
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Inscription — continued. 
•  For  Review — continued. 

Form         ..         ..         ..         *.  ..                    .. 

In  suits  for  the  illegal  detention  of  lands  held  in! 

free  and  common  soocage  i 

In  appeal           . .         . .         . .         . .  . .         . .          ...I 

Insolvsnt  :  { 
DiBtrihution  of  moneys  levied  by  sale  of  moveables  where 

Capias,  where  party  refnses  to  assign  though     

Attachment  in  like  cases    ' 

Inspection  op  Documents  : 

Notaries  bound  to  allow  parties  to  deeds  to  make 

Judge's  order  required  to  oblige  them  in  other 
exceptions 

Order  of  inspection  upon  refusal 

,  Purport  of  order 
Service 

Mention  thereof  in  copy  granted  by  Notary 
Non-compliance  punished  

Loss  of  original— deposit  of  copy  . .         . .         . .  | 

Application  to  compel  party  holding  a  copy  to  deposit 
it  in  like  cases 

Service  of  petition  , 

Order  of  deposit  . .         . .         . .         . .         . . ' 

Interdicted  Persons:  | 

Advice  of  family  council  to  appoint  Curator  to 

Judge's  order  to  sell  immoveables  of 
Interest  : 

Order  of  collocation  

Interpretation  : 

Of  rules  of  procedure  . .         

Of  code  where  a  difference  exists  between  the  two  versions' 
Interpreter  :  ; 

May  be  appointed  by  Court  

Interrogatories  :  ! 

On  facts  and  articles  {see  Faits  et  Articles)     . .  ' 

Accompany   Commission  Rogatoire 
Intervention  : 

By  whom  it  may  be  filed  

Procedure  to  be  followed 

pjxhibits  must  accompany 

Does  not  stay  proceedings  unless  allowed 

Suspends  suit  if  allowed 

Must  be  answered  after  service 

Contestation  subject  to  ordinary  rules     . . 

Of  creditor  sued  for  separation  of  property 

In  appeal  

Inventory  : 

Benefit  of  (see  Benefit  of  iNVENTORTJr 

Of  moveables  seized  {see  Proces-vereal) 

In  attachment  by  revendication 

Of  successions  or  community  dissolved  by  death 

Upon  the  removal  of  seals  it  will  be  ordered 

Who  may  demand  and  take  part  therein 
'  Presence  of  parties  required 
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689 
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689 

1256 
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1267 

692 

734 

427 

21 

33 

1361 

724 

10 

18 

221 

171 

311 

211 

154 

150 

155 

151 

155 

151 

156 

152 

157 

152 

158 

153 

158 

153 

492 

294 

1166 

640 

1321 

709 

559 

332 

870 

511 

1304 

704 

1297 

702 

1304 

704 

1305 

705 
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Imtsntobt — continued, 

Ghoioe  of  notary        

Mast  be  in  authentic  form  

Form  and  contents 

Beoordinft  of  protestations  

Petition  to  obtain  entry  of  protestations 

Jndge  may  order  exclusion  of  parties  having  no  rights 

By  consent  sale  may  be  proceeded  with  at  once 

Custody  of  effects  inventoried        

Provisions  applying  to  all  cases  where  inventory  is 
required — notice  of  sale 


1     ART. 

:  1306 
I  1307 
1308 
1309 
1310 
1311 
1312 
1318 

1314 


Of  property  belon^ng  to  a  corporation  in  liquidation    1009 


Staying  of  prooeedmgs  until  delays  expire  to  make 
Investigation  : 

Court  may  order  extraordinary 

ISBXTES  : 

When  completed  on  merits 

On  incidental  demand 

On  interventions 

On  improbafion  

On  disavowal 
When  preliminary  pleas  and  pleas  to  merits  are  filed— 

proof  had  on  all 

And  so  in  jury  trials  

Delay  to  complete       . . 

In  the  Circuit'Court 

Joint  Stock  Company  {iee  Cobpobation)  

JunoB : 

Meaning  of  the  word  in  the  Codd  

His  orders  must  be  obeyed 
May  require  oath 

And  receive  it  

Recusation  of  {tee  Beoubation) 

May  render  judgment  in  default  cases 

Evidence  taken  before  (tee  Evtobncx) 

May  extend  delay  for  pleading 

Sittings  of,  when  there  are  more  than  one  in  a  district 

Must  paraph  judgment 

Judgment  may  be  pronounced  in  his  absence 

Or  after  his  promotion,  Ao  ... 

And  so  in  review 

And  in  Circuit  Court.^appealable 

And  non -appealable 

And  in  appeal 
Incompetency  of — in  review 

In  appeal 
'  Province  of,  in  jury  trials 
Replaced  by  prothonotary  in  vacation 

At  enqudte  . . 

And  in  non-contentious  proceedings 
Judouxnt  : 

Default  and  ex  parte  ,., 

Revision  of  >*.        .,.        ...        ••• 

Opposition  to         

In  the  C.  C.  non-appealable       .., 


47  V.  c.  8 
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204 

709 
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JuDOMBNT — continued. 

On  oonf  ession •         

A:Coeptanoe  of      . .         . « 

Non-acoeptanoe 

Where  there  are  several  defendants 

In  Circnit  Court 

On  declaration  of  garnishee 

On  report  of  arbitrators  &o. .         . .         

Ordering  restitution  of  rents  Ao 

On  an  acooont 

Ordering  restitntion 

Ordering  secnrity  to  be  pat  in.       

In  hypothecary  actions  where  owner  is  uncertain 
Of  partition  of  township  lands  held  in  common. . 

In  actions  en  partage * 

In  licitations 

En  homage        . .         

In  confirmation  of  title        

In  action  for  separation  between  consorts 

On  certtoTCLTi     ••         ••         ••         ••         ••         ••         •• 

Of    non-suit    when    security  for    costs    is    not   fur- 
nished        

Motion  for,  on  verdict  . .         . .    '     . . 

In  arrest  of  

For,  non-obstante  veredicto  or  new  trial 

By  prothonotary  in  vacation  

By  judge  promoted  Ac. 

In  the  Superior  Court  . .         . .   • 

Cannot  be  stayed  by  change  of  status 

flendered  in  open  court . . 

For  damages  contains  a  liquidation  thereof 

What  must  be  set  forth  in 

Must  be  entered  in  register 

Differences  between  draft  and  register 

Need  not  be  served        

Execution  of  {$ee  Exsoxtcxon) 

Bevision  of  

Appeal  from  •  • 

In  the  Circuit  Court 

In  review  ••         ••         ■•         •■      '•■         ••         •■ 

In  appedl  ••         ••         ••         ■•         ••         ••         •• 

In  Commissioners'  Court         

Jurisdiction  : 

In  personal  actions 

In  real  or  mixed  actions 

In  suits  between  consorts     . . 

In  matters  of  succession 

In  suits  for  damages  against  public  officers        . . 
In  suits  in  warranty  and  in  continuance  of  suit 
Where  there  are  several  defendants 
Where  immoveable  is  included  in  several  districts 

Where  sole  judge  is  liable  to  be  recused 

Courts  may  suggest  want  of  
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364 
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227 

476 

275 

532 

315 

534 

315 

514 

311 

906 

526 

916 
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922 
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927 

533 

942 

541 

967 

551 

977 

558 

1282 

681 

120 

98 

421 

247 

424 

248 

423 

247 

465 

270 

470' 

273 

468 

272 

468 

272 

469 

272 

471 

273 

472 

273 

473 

274 

474 

274 

(477 

276 

906 

526 

545 

319 

494 

295 

(  518 

310 

'( 1114 

614 

1079 

603 

502 

304 

1170 

650 

1206 

670 

34 

34 

37 

40 

35 

40 

39 

41 

36 

40 

40 

41 

38 

40 

41 

41 

42 

42 

114 

88 
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JxTBisDionoN — eontiTiued. 

In  Bnita  between  lesson  and  lessees 

In  capitu  . . 

Of  the  Superior  Court  

Of  the  Circuit  Court  (see  Cxbcuit  Court)  . 

As  to  suits  concerning  township  lands 

As  to  oppositions  to  seizures 
Of  the  Court  of  Queen's  Bench 
Of  Privy  Council 
Of  Commissioners'  Courts 
Of  Justices  of  the  Peace 
Of  Recorder's  Court  . . 
Of  Trinity  House 
JuBOBs  (see  Jubt). 
Jubt: 

What  oases  triable  by 
Option  for  trial  by     . . 
Composition  of 
Assignment  of  facts . . 
Statement  of  facts  for  Judge 

May  be  dispensed  with 
Venue  of  trial  . . 
Prothonotary  to  prepare  list 

Revision  thereof 
Qualification  of  jurors 

Who  need  not  act 

Fixing  day  to  strike  panel   . 
Striking  panel 
Failure  of  party  to  attend    . 
Failure  of  party  demanding  trial  to  proceed 
Summons  of  jurors,  in  mercantile  cases 
De  medietate  lingua 
venire  faciat 

Notice  to  jurors 

Service  of  venire  facia$ 

Return      . .         •  •         •  •      ...         . « 

Motion  to  fix  day  for  trial 

Formation  of  junr  -challenge  of  array     . . 

Decided  by  Judge  

If  allowed 
Impanelling 

In  mercantile  cases 

Challenge  for  cause 

Grounds  for  

Examination  of  Juror 

Founded  on  judicial  condemnation 

Fining  of  Jurors 

xaies 

Swearing  of  Jurors 
Factum  to  be  furnished 
Default  of  parties  to  appear. 
Plaintiff  may  abandon  suit 
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887 

518 

1105 

611 

'808 

475 

28 

29 

1053 

590 

1107 

612 

1083 

605 

1114 

614 

1178 

655 

1188 

665 

1216 

672 

1217 

673 

1218 

673 

348-9 

227 

350 

229 

351 

230 

852 

230 

353 

230 

354 

230 

855-6 

230 

357 

231 

361 

233 

358.9 

231 

360 

232 

V.0. 16 

232 

862 

234 

367-92 

235 

370 

236 

371 

236 

863 

234 

364 

234 

372 

236 

373 

236 

374 

236 

376-7 

237 

365 

235 

378 

238 

379 

238 

380 

238 

881 

238 

382 

238 

382 

238 

383-5 

238 

388 

239 

389 

239 

f  376 

237 

(409 

244 

391 

240 

392 

240 

393 

240 

394 

240 

395 

241 

870 
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JuBT — eonHnued, 

No  paper  to  be  read  without  leave  to        

Evidence  of  witneftsea  

Notes  to  be  taken  and  copy  prepared 

By  stenography  35 

By  commission  . .         . . 

Faitt  et  article$ 

Limited  to  facts  assigned 

Where  no  facts  are  assigned  

Right  to  begin  and  to  reply  

Bamming  up 

Objections  to  charge 

Province  of  judge  and  

Betire  if  they  cannot  agree 

May  be  permitted  to  separate         

May  re-examine  witness 

Verdict — agreement  of  nine  suffices  

Case  01  disagreement     . . 

Begistering  of 

Where  it  must  be  special         

Where  it  may  be  general  

Need  not  be  pronounced  till  fees  are  paid    . . 

Execution  for  fees  

On  all  issues        

Cannot  pronounce  on  coste 

Motion  for  judgment  on  verdict 

How  opposed  

Non  obitante  veredicto 

How  and  when  made     . .         •  • 

May  be  granted  in  certain  cases        

In  arrest  of  judgment       

How  and  when  made     ^ 

When  granted 
For  new  trial  ..         ..         ••         ..         ••         •• 

How  and  when  made 

May  be  granted  for  certain  causes 

Must  be  granted  in  certain  cases       

Affidavits  of   jurors  to   explain  verdict  cannot  be 
received 
Justices  of  the  Peace  : 

May  serve  on  jury 

Jurisdiction  •  •         •  •         •  •         •  •         •  • 

Bepiedy  against  their  decisions      . . 
Landlord  and  Tenant  (iee  Lbssobs  and  Lbssess) 
Lands : 

Partition  when  held  in  common     ., 

In  the  townships  

Title  to— confirmation  thereof        

Illegal  detention  thereof  in  townships — Circuit  Court 
has  concurrent  jurisdiction 

Conclusions  for  rents,  issues,  etc 

Procedure 

Defence— incidental  demands  ..         .. 

Purport  of  judgment     . . 

Beview  thereof    . .         • 
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241 

397 

241 
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241 
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242 

399 

242 

402 

243 

400 

242 

401 

243 

403 

243 

404 

243 

405 
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410 

244 

411 
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413 

245 

414 

245 

415 

245 

416 

.  246 

418 

246 

417 

246 

419 

246 

421 
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422 
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422 

247 

423 

247 

433 

252 

422 

247 

424 

248 

431-3 

251 

422 

247 

423 

247 

426-7 

248 

430 

251 

428-9 

251 

358 

231 

1216 

672 

1220 

673 

887 

518 

919 

531 

912 

530 

949 

544 

1107 

612 

1108 

612 

1109 

612 

1110 

612 

1112 

613 

1111 

613 
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TiASJM — continued. 

Illegals-continued. 

Appeal  therefrom  ' 

Sale  thereof  for  non-payment  of   price   {see  Immote- 

ABLBS)         33  V.  c.  16 

Lbasb: 

Actions  on — (see  Lbssobs  and  Lessbes) 

Writs,  how  addressed 

Lbssobs  and  Lbhsebs  : 

Suits  may  be  proceeded  with    daring  long  vacation 

DC  v^vOOU        •■  ••  ••  ••  •• 

Delay  upon  summons  in  such  suits 

Jurisdiction  of  the  Courts 

Lessor  may  demand  rent  and  issue  attachment 
Appearance  of  defendant 
Fihng  of  plea   . . 
Completion  of  issues 
Inscription  for  proof 
Closing;  of  prooi 
Taking  of  evidence 
Inscription  for  hearing 
Judgment 
'  Writ  of  possession 
Lbtters  Patent: 

Annulling  and  repealing  thereof 
Scire  /acia»— information 
Service— hearing — trial 
Appeal  . . 
Granting  lands— cancelling  of 

LZOITATION  : 

May  be  ordered  in  certain  cases 

Parties  to  the  suit 

Special  tutor  to  certain  minors 

Valuation  of  property  before  judgment  by  experts 

One  expert  suffices  if  all  the  heirs  are  sui  juris  . . 

Proceedings  on  report  

Allotment  of  shares  

Betum — formation  of  mass — pretakings 

Advertisement  of  sale 

Publication  at  church-doors,  etc.    . . 

Any  other  party  may  proceed  on  failure  of  plaintiff  to 

vl\/    0\/  va  ••  •«  ••  ••  •■ 

Filing  of  oppositions 

Suspension  of,  until  after  oppositions  are  disposed  of 

Bidding  at  prothonotary's  

Adjudication — deed  of  sale 

£iffect  of    . .  . .         .  • 

Payment  of  price— -/oZI^  enehire 

Claims  for  payment  

Distribution  of  moneys 

Cases  where  immoveable  lies  in  several  districts 

Yoluntary    

Liquidation  or  Daxaobs  : 

In  judgment 
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622 
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Liquidation  or  Damagbs— conttntied.  • 

In  eapioi  

In  attachment 

LlTXSPBMDBMCS  : 

A  ground  of  exception 
LoMo  Vacation  : 

Courts  cannot  sit  during 

Party  not  bound  to  proceed  during 

Delay  for  inscribing  in  review  runs  during 
Magdalen  Islands  : 

Exceptional  provisions  for 

Appeals  from  

Mandamus: 

Gases  when  it  lies — ^who  may  demand 

Petition  for— aflBdavits— order  for  writ  to  issue 

Service  of  writ  

Subsequent  proceedings       

Peremptory  writ  if  the  petition  is  well  founded 

Service  thereof 

Imprisonment  on  failure  to  obey 

Return  of  writ  b^  party  addressed 

Case  of  corporation  elections 

Notice  of  election       

Election  void  in  the  absence  of  proper  quota  of  electors 

Right  of  appeal— delay  upon  

Marginal  Notss: 

Authentication  in  depositions,  of  ... 

Marriage  : 

Oppositions  must  be  accompanied  with  a  notice 

Service  thereof—delays  thereon 

Proceedings  are  summary 

Non-suit  on  failure  to  present  the  opposition     . 

Court  may  summon  parents  and  friends  to  give 

Appeal  ••         •• 

Registers  of 

{See  Husband  and  Wm). 
Master  and  Servant  : 

Suits  between 
Merits  : 

Pleas  to,   {see  Pleas)  

Minor: 

Peremption  runs  against  a  . . 

May  sue  for  wages  in  Commissioners'  Court 

Appointment  of  tutor  to 

Alienation  of  moveables  where  a  co-heir  is 
Of  immoveables,  {tee  Iicuovbaslbs)   . . 
Minutes  : 

Of  proceedings  on  writ  of  possession 

Of  seizure  of  immoveables  {tee  Execution) 

Inspection  of  notary's  {see  Inspection) 
Motion  : 

In  lieu  of  preliminary  plea  . . 

Upon  incidents  of  prooi       . .         . .         . . 

For  judgment  on  verdict 

Son  obstante  veredicto 


advice 


AST. 

801 
835 

136 

1 
463 
463 

27 
1142 

1022 
1023 
1023 
1024 
1025 
1030 
1026 
1026 
1027 
1028 
1029 
1033 

295 

990 
991 
992 
993 
995 
996 
1236 


1216 

136 

456 
1193 
1256 
1320 
1267 

550 

638 

1245 

135 
319 
421 
422 
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471 

496 

116 

13 
269 
269 

28 
638 

565 
567 
567 
568 
568 
570 
568 
569 
569 
569 
569 
579 

207 

556 
556 
557 
557 
657 
567 
683 


672 
116 

263 

668 
689 
708 
692 

822 
375 

687 

116 
213 
247 
247 
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MoTZOM — continued. 

For  a  new  trial  

In  arrest  of  jadfpnent 

To  adopt  report  of  experts,  Ao 

To  homologate  report  of  arbitrators,  &c, 

For  peremption 

To  extend  delays  to  aoooant 

For  parties  to  declare  if  they  contest  opposition 

For  homologation  of  report  of  distribution 

To  be  relieved  from  imprisonment  

For  leave  to  appeal  from  interlocutory  judgments 

For  e€TtioT(iTi     ..        ..         ..         ..         «.         ..         .. 

MovsABUts: 

Seizure  of  {tee  Exzoution) 

Municipal  Corpobations  : 

No  appeal  lies  in  matters  concerning 

Review  in  such  oases 

Such  cases  have  precedence  . .  48  Y.  c.  21 
New  Trial,  {see  Jxtrt) 

NON-APPXALABLB  GaSBS 

Appearance  of  defendant     . . 

Delault  recorded  by  clerk  in  the  judge's  absence 

Judgment  by  default  

Confession  of  judgment 

Proof  and  judgment  by  default 

Procedure  similar  in  term  and  in  vacation 

If  no  plea  in  writing  be  filed  defendant  may  be  called 

upon  to  state  what  allegations  he  admits    . . 
Procedure  where  return  is  made  in  vacation  same  as 

appealable  cases  

Notice  of  inscription  .... 
Proof  is  made  orally  .... 
Execution  of   judgments  under  940~on  immoveables 

only — exceptions     .... 

Oppositions — seizures  by  garnishment 

Suits  determined  summarily — cases  under  925  decided 

according  to  equity 
Transmission  of  diraft  of  judgment  in  the  absence  of 

J  U^XldO  ••  ••  ••  ••  ••  •■  ■• 

NON-CONTSNTIOUB  PROCXXDIMOS  

KON- JXTBtDICAL  DaTS  : 

Courts  may  not  sit  on  

wnat  are  ..  ..         .. 

Case  where  anything  is  required  to  be  done  on 

Delays  run  on  

Party  may  not  be  summoned  on  

Seizures  cannot  be  made  on  

Nor  sales  on  execution 

But  may  be  made  on  the  next   day  in  certain   cases 

42-8  V.  c.  19 

Nor  debtor  arrested 

Exceptions 
Non-Pbos  : 

Judgment,  in  appeal,  of 

NoK-SuiT : 

Where  writ  is  not  returned  


ABT. 

PAGB. 

422 

247 

422 

247 

845 

226 

847 

227 

457 

268 

522 

313 

586 

346 

749 

434 

792 

452 

1119 

621 

1222 

677 

555 

325 

1038 

579 

494 

295 

303 

422 

247 

1053 

590 

1093 

607 

1094 

608 

1100 

609 

1095 

608 

1096 

608 

1097 

608 

1098 

• 

609 

1099 

609 

1099 

609 

1101 

609 

1102 

609 

1108 

610 

1104 

610 

1104 

610 

1236 

688 

1 

18 

2 

15 

8 

16 

24 

27 

54 

53 

675 

340 

672 

396 

16 

785 

450 

786 

450 

1129 

632 

82 

71 

874 
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NoN-SuiT"— continued. 

Of  seourity  not  pat  in  

In  jury  trials    .. 

On  oppositions  to  marriage  

NoTARixs : 

Competent  witnesses  on  improbation 

May  be  obliged  to  allow  parties  to  take  communication 

of  documents  {see  Inspbctiom  or  Documbnts) 
Chosen  to  make  inventory  of  succession 

Their  duties  on  making  inventory  

May  preside  in  non-contentious  proceedings.. 89  V.  c.  33 
Note  (tee  "Bill  op  Exchamob). 
Notice  : 

To  be  given  parties  of  all  papers  flled 

Of  inscription  for  hearing  in  law 

On  merits 

xn  review?  >.         ..         ••         ••         ••         •• 

For  proof  

Prothonotary  cannot  make  orders  unless  adverse  party 

has  had     . . 
Of  motion  for  peremption 
Of  renunciation  of  judgment 
Of  application  for  distraction  of  costs 
Of  putting  in  security  

For  costs  33  V.  c.  17 

Of  motion  to  extend  delays  to  account     . . 

Of  sale  of  moveables  to  defendant  and  guardian 

To  creditors  to  file  claims  where  debtor  is  insolvent     . . 

Of  sale  of  moveables  to  the  public  

Of  sale  of  immoveables        

To  hypothecary  creditors        . .         . .  43-4  V.  c.  25 
Of  application  for  writ  of  possession 
To  appoint  experts  to  value  immoveables  for  the  purpose 

of  preparing  report  of  distribution 
Of  statement  and  declaration  of  abandonment  of  pro- 
perty being  filed 
Of  application  for  contrainte  par  corps 
For  bail     .... 

Of  sale  of  immoveables  whereof  owner  is 
Of  sale  of  immoveables  in  licitations 
Of  applications  for  confirmation  of  title 
Oath  {see  ArFroAViT). 

Court  or  judge  may  order  or  administer 
Who  may  receive 

In  the  Circuit  Court 
Affirmation  in  lieu  of  . . 
Decisory  {see  Decisobt  Oath) 

Of  witness — how  administered 

On  commission  of  enquiry 

And  commission  rogatoire 
Form  may  be  changed 
Refusal  by  witness  to  take  . . 
Experts  must  be  sworn 

Before  whom 

May  administer  . . 


uncertain 
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462 
462 
462 
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235 

465 
457 
477 
482 
515 

527 
571 
G03 
572 
648 

712 

736 

765 
781 
826 
904 
929 
950 

11 

30 

1059 

30 

443 

(255 

1287 

305 

310 

256 

257 

330 

331 

334 
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112 

241 
557 

198 

687 
706 
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683 


268 
268 
268 
302 
182 

270 
263 
276 
288 
311 
113 
314 
338 
354 
338 
379 
381 
416 

428 

441 
448 
486 
525 
533 
544 

18 
31 
595 
31 
256 
195 
205 
209 
211 
195 
195 
217 
219 
220 
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Oath — continued. 

Court  may  order  parties  to  appear  and  answer  qnestions 

to  elucidate  case..  

Summons  of  parties 

Of  sureties 

In  capiat 

Of  sequestrator 

Of  juror 

Of  curator 

Objxctions  : 


To  evidence — ^how  noted        

To  questions  by  witness 

To  sureties       ..         ••         •.         .. 

To  questions  put  to  garnishee  while  making  his  declar- 

SIiAOU  ..  ..  ••  ..  a.  ••  .. 

To  judge's  charge  to  jury 

Orncz: 

Usurpation  of  public  . .         

Omission  : 

In  demand  remedied  

Opposition  : 

To  judgment  by  defendant 

^  V*  lU  ■•  •*  ••  ••  •«  •• 

Affidavit  and  deposit  accompany 

Service  and  filing  of 

Service  of  certificate  of  filing  of 

XjUeCll  .•  aa  .a  .a  .a  .a 

Notice  of  a . 

Contestation  of  . . 

Is  a  defence  to  suit 

Procedure  . .         . .         » .         a  a      •  . . 

Costs,  if  maintained      . .         

Declaration  held  to  be  proved  where  none  is  filed 
By  third  parties ;  who  may  file 

Form,  affidavit 

Procedure  

To  judgment  of  distribution  by  creditors 
To  teizure  of  moveables — may  be  made  by  debtor  and' 
others 

Grounds  of  

Lessor  cannot  file  

Election  of  domicile 

Stay  of  proceedings — affidavit  

Affidavit  unnecessary  in  certain  cases 

oervice      ..  ..         ..         ..         ••         >. 

Motion  to  declare  whether  narties  admit  or  contest 

Contestation  subject  to  ordinary  rules 

Peremption  of 

In  the  Circuit  Court 

Non-appealable 

In  the  Commissioners*  Court 
7*0  seizure  of  immoveables — affidavit — stay  of  proceedings 

For  certain  rents  does  not  stay  the  sale — returned 
by  sheriff  as  oppositions  for  payment  . . 


ABT. 

448 
449 
516 
807 
878 
392 
1266 

(263 
1290 
274-6 
617-20 

619 
406 

1016 

'  18 
149 

• 

484 
485 
480 
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488 
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490 
401-2 
493 
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761 

580 
581-2 
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583 
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585 
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688 

1083 

1103 

1213 
651 

640 
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258 
258 
811 
474 
516 
240 
691 

196 
206 
200 
311 

862 
243 

563 

22 

147 

291 
292 
292 
294 
294 
294 
294 
294 
294 
294 
294 
295 
309 
310 
310 
439 

341 
341 
342 
343 
343 
345 
346 
346 
347 
348 
606 
610 
672 
384 

376 
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Opposition — continued. 

To  teUure  of  imnwveabUi — eowtinued. 

Sabaeqaent  write  de  Urrii  returned  as  oppoeitioiis 

Whenfiled  

Effect,  if  filed  after  deUy 

Return  in  sach  oases 

Pablioations  prooeeded  with 

Bale  prooeeded  with  in  certain  oases 

Delivered  to  sheriff        

Betnmed  by  sheriff 

In  the  Gircnit  CkMirt 

Non-appealable • 

Liability  for  damages  of  party  who  files  an  onsnc 

oessfol  

To  annul  

In  lioitations 

In  cases  of  confirmation  of  title 

To  wittidraw     . .  

In  lioitations 

In  cases  of  confirmation  of  title 

To  $eeure  ehargest  who  may  file 

In  lioitations        

When  unnecessary 

In  cases  of  confirmation  of  title        

To  charges^  when  and  by  whom  filed 

Proceedings  similar  as  on  oppositions  to  sale  of 
moveables 

Proceedings  after  decision,  on  venditioni  exponas    . . 

Does  not  stop  sale  under  venditiofwi  exponat — excep- 
tions   

For  payment — register  kept  by  prothonotary   *   . . 

When  necessaify  

How  and  when  filed 

Costs  on  

Election  of  domicile 

Payment  of  moneys  where  none  is  filed 

Contestation        

In  lioitations 

En  sous  ordre 

Must  be  served 
To  marriage  ($ee  Mar&iaqi) 

May  be  proceeded  with  during  long  vacation 
Orj>bb: 

During  sittings  of  courts 

To  stop  seizure  and  sale  on  petition  to  revoke  judgment 
And  on  opposition  in  case  of  immoveables 

To  force  doors,  etc  

To  stay  proceedings  on  venditioni  exponas 

¥oT  folle  enehire  

For  imprisonment 

For  capias  where  claim  is  unliquidated   . . 
For  attachment  in  similar  cases 
Orioinal  : 

Exhibits  need  not  be  filed  until  articulations  of  facts 
Supplying  loss  of 


ABT. 
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642 

377 

652 

385 

652 

385 

653 

886 

653 

886 

653 

386 

654 

386 

655 

386 

1088 

606 

1103 

610 

656 

386 

657 

387 

932 

535 

967 

637 

658 

389 

932 

535 

957 

537 

659 

890 

932 

535 

659 

390 

957 

537 

660 

390 

661 

390 

662 

391 

664 

392 

718 

420 

718 

420 

720 

421 

721 

422 

722 

422 

723 

422 

747 

433 

938 

537 

753 

436 

754 

437 

990 

556 

1 

13 

5-8 

16 

507 

308 

651 

384 

569 

336 

664 

392 

690 

401 

787 

451 

801 

471 

835 

496 

100 

84 

1252 

688 

\ 
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Obioimal — continued. 

Obtaining  oommnnioation  of  [$ee  Imspsction  of  Docu- 

msmtb)  

Panbl: 

Striking  of  {see  Jubt) 

Pabliambnt  : 

Service  of  Members  cannot  be  made  in 

PaB80N40KS  : 

Jurisdiction  of  G.  G.  in  snits  for  assessments  to  build 

and  repair  

Pabticulabs  : 

Declaration  must  contain     . . 

PiJlTITION  : 

Gompulsory  {see  Licitatiom) 

Of  Township  Lands — who  may  demand,  Petition  suffi- 
cient . .         . .         

Jurisdiction 

Orders  for  co-tenants  to  appear  and  advertisement 

Intervention  of  co-tenants— joinder  of  issues     . . 

Judgment  binding  upon  all  parties  « . . 

Beference  to  arbitrators — ^proceedings  thereon 

Gosts 
Patbbmitt  : 

Gommissioners*  Gourts  have  no  jurisdiction  in  actions  of 
Paupebis,  In  Fobma  {see  In  Fobma  Paupbbis) 
Payment  : 

Of  moneys  levied  where  no  oppositions  are  filed  in 
seizures  of  moveables    . . 

In  seizure  of  immoveables 

After  judgment  of  distribution 

Tender  and — {see  Tendbb) 
Peace  : 

Justices  of  the  

Penalty  : 

Gannot  be  sued  for  in  forma  pauperis 

Nor  in  Gommissioners  Gourt 
Pensions  : 

Exempt  from  seizure  

Pebbicption  : 

When  suits  are  perempted 

When  not  . .         . .         . .         . . 

Against  whom  it  takes  place 

How  obtained  

How  covered 

Effect  of  •  •         , .  . . 

\>/08wo  ••  ••  ••  ••  ••  ■• 

Of  oppositions 

In  Appeal 
Pebbuptobt  Exception  {see  Exceptions) 
Pbbexptobt  Wbit: 

Of  mandamus  {see  Mandamus) 
Pbbsonal  Actions  : 

Venue  

Execution  (see  Execution) 


ABT. 
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(362 
1367 

71 


36  V.  c.  20 
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687 

234 
235 

64 


1053 

590 

50 

47 

919 

431 

912 

530 

913 

530 

914 

530 

915 

530 

916 

531 

917 

531 

918 

531 

1189 

666 

31 

32 

601 

353 

723 

422 

757 

437 

638 

316 

1216 

672 

33 

1189 

666 

(628 

368 

(558 

331 

454 

261 

455 

263 

456 

263 

457 

263 

458 

264 

459 

267 

460 

267 

588 

348 

1168 

650 

136 

116 

1025 

668 

34-8 

34 

551 

322 

878 
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Pbtition  : 

To  reviee  jadgment  by  default       

Form         

Affidavit  neoessar^        

Is  a  defence  to  suit        

Procedure  •• 

To  revoke  judgmenta  obtained  by  f rand 

Delay  for  filing  

Does  not  stay  ezeontion  without  judge's  order 

Bame  attorney  may  represent  party 

Judgment,  effects  of 
For  resale  for  false  bidding  {$e€  Ezscutiom) 

For  writ  of  poeseesion  

For  vacating  sale  by  sheriff  

To  revoke  judgment  homologating  a  report  of  distri- 

DUuion        ••         ••         ••         «•         •«         ••         •• 

For  discharge  of  debtor  after  abandonment  of  property 
For  alimentary  allowance  by  party  imprisoned 

To  discharge  person  imprisoned  

To  quash  capias  

Immediate  return  of  writ 

Contestation 

^^PpOnA  •■  ••  ••  ••  •• 

Of  wife  to  be  allowed  to  sue  for  separation  from  bed 

and  board  .. 

For  sale  of  immoveables  where  owner  is  uncertain 


ABT. 

483 
485 
486 
490 
490 
506 
607 
507 
508 
509 
690 
712 
715 

761 
777 
790 
792 
819 
820 
821 
822-3 

986 
900 


Where  price  is  not  paid 

•  • 

33  V 

.  c.  16 

For  partition  of  township  lands 

•  ■ 

•  • 

•  • 

912 

For  mandamus 

•  ■ 

«  • 

•  • 

1023 

For  injunction 

41  V.  0. 14,  s.  2 

Of  Right           

46  V.  c.  27 

» 

^Vhen  obtainable 

ti 

s.    2 

Form  of  petition 

(( 

s.    3 

Affidavit 

(( 

8.     4 

Fiat           

t( 

8.     6 

Production  of  exhibits 

4t 

s.    7 

Deposit  required 

(1 

s.    7 

Hervice  of 

« 

s.    8 

Contestation 

II 

s.    0 

Impleading  holder  of  property.. 

.1 

s.  10 

Appeal 

«( 

s.  11 

Procedure            

II 

s.  12 

Costs  may  be  awarded 

.1 

s.  18 

How  realized 

II 

s.  16 

Writ  of  revendication    . . 

II 

8.  14 

Writ  of  possession 

11 

s.  15 

For  leave  to  appeal  from  decision  of  C. 

C. 

•     • 

•  > 

1148 

Petitobt  Actions: 

May  be  brought  after  possessory 

•  • 

•  • 

•     • 

•  • 

948 

Where  lands  held  in  free  and 

common 

soccage  are 

illegally  detained 

•  • 

■  • 

1107 

Jurisdiction  of  courts 

•  • 

•  • 

1107 

Conclusions  for  damages,  Ac, 

•  • 

•  • 

1108 

Procedure         

,  0 

•  • 

1109 

Pleas     

•  • 

•  • 

1110 

PAOB. 

290 
292 
292 
294 
294 
305 
308 
308 
308 
308 
401 
416 
419 

• 

439 

447 
451 
452 
479 
481 
481 
482 

555 
523 
528 
530 
667 
572 
582 
582 
582 
582 
582 
582 
682 
583 
583 
683 
583 
583 
583 
584 
583 
583 
643 

543 

612 
612 
612 
612 
612 
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PxTiTOBT  Actions — eorUimtsd, 

XwOVlO^T    ••  ••  •«  ••  ••  •• 

Judgment — ^writ  of  possession 

Appeal  . . 

Pilots: 

Jarisdiotion  of  Trinity  House  as  to  wages  of 
Plbadimos  : 


No  particular  form  required 
Court  may  allow  subsequent 

Delay  to  file.. 
Incompatible  or  contradictory 


Amendment  of 


Delays  after  amendments        

Jndge  may  extend  delays         

Copy  to  be  served  on  adverse  party  of  all. . 
Plxas  : 

Preliminary  (see  Exceptions)  

To  merits— demand  of 

Before  answering  {Preliminary  pleas  . . 

If  filed  with  preliminary  pleadings,  proof  takes 
place  on  all  issues  . . 

May  be  renewed  if  exception  be  maintained  in  such 

OCvDCj  ••  ••  ••  •■  ■•  •• 

Grounds  of 
Delay  for  filing  . . 

In  the  Circuit  Court,  appealable    . . 

Non-ap]pealable. . 

Answering 

In  the  Circuit  Court,  appealable    . . 

Subsequent  pleadings 

Where  warrantors  are  to  be  called  in 
Foreclosure 

Order  of  court  sometimes  necessary  to  obtain 

CwVvV    vl  ••  ■•  ••  ■■  •• 

No  particular  form  required 

Party  must  choose  between  incompatible  pleas 
Demurrer 

Amendment,  after  proof,  of     . . 
In  actions  between  lessors  and  lessees 
Against  corporations  illegally  formed 
Possession  : 

Writ  of,  on  refusal  of  party  to  surrender  immoveable 

Proceedings  thereon 

In  petitory  and  possessory  actions  

Of  effects  revendicated 

Where    lands     are  sold  for    non-payment    of    price, 

83  V.c.  16 
On  Petition  of  Bight  


ART. 

nil 

1112 

nil 

1113 
1218 


107 
137 
131 

132 
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613 

613 
618 
613 

673 

28 
132 
145 

87 
130 
137 

61 

95 
218 
246 
132 
131 
268 

85 
126 
113 

114 


133 

115 

136 

116 

137 

126 

1070 

601 

1097-9 

608 

188 

128 

1070 

601 

139 

130 

134 

116 

140 

181 

141 

181 

144 

182 

146 

137 

147 

138 

320 

213 

892 

621 

1002 

680 

(712 
549 

41G 

821 

550 

822 

1112 

618 

869 

511 

528 

im 

880 
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PoasBSSioif — continued. 

Provisional,  in  case  of  absence— petition 

Act  of  notoriety  

Notice  calling  in  claimants 

Procedure  

General  provisions        

PossBssoBT  Actions  : 

Who  may  brin^;         

Within  what  time 

Cannot  be  joined  with  petiurire 

In  case  of  the  illegal  detefttion  of  township  lands, 
Pbtitobt  Aotions)  . .         . .      ... 

PowsR  of  Attornit  : 

From  absent  plaintiff  

In  improbation  

Heonsation  ..         .. 

Disavowal 

Required  to  offer  deoisory  oath 

Pbaotxtionsrs  : 

Reference  to  {tee  Aooountamts)        

Pbsobdbncs  of  municipal  cases  in  Review  . .     .  .48  Y.  c 

PRSIilMINABT  PUEAS  :    («M  EXCBPTXOMS) 

pRBiiixiMABT  Examination  : 

Of  witness  {tee  Yoxb  Dibk) 

Probst  cannot  be  arrested  onder  capias  

Privileged  communications  to 
Prtvatr  Writinos  : 

Judgment  by  default  or  ex  parte  on 

Denial  of  signature  

Witness  bound  to  give  copy  of,  if  required 
Priviusge  : 

Ranking  of    claims  on    moneys   levied  by  execution 
against  moveables  (tee  Exbcution) 

In  cases  of  seizure  by  garnishment 
Prxvilroxd  Commitnications  : 

Need  not  be  revealed  by  witness 
Privy  Council  : 

Appeals  to,  from  Q.  B. 

From  court  of  review  87  V.  c.  6 

Stay  of  execution  upon  security  being  given 

Security  may  be  given  for  costs  only  and  judgment 
a  quo  executed 

Certificate  that  appeal  has  been  lodged    . . 

Register  of  exemplification  of  decree  of    . . 
Procspurr  : 

Abrogation  of  former  laws  of 

Cati  omitti 
Proces- Verbal  : 

On  proceedings  on  writ  of  possession 

Of  seizure  of  moveables       

Form — contents  . . 

In  triplicate         

Service  on  absentee  of  . . 

Of  seizure  of  ready  money 


ART.      PAOB. 


1327 

710 

1328 

710 

1329 

710 

1330 

710 

1837 

712 

946 

542 

947 

543 

948 

543 

1107 

612 

120 

98 

161 

156 

184 

162 

194 

164 

444 

857 

340 

222 

303 

107 

85 

(259 

195 

262 

196 

268 

198 

805 

473 

276 

201 

89 

76 

145 

134 

276 

202 

602 

354 

622 

364 

275 

201 

1178 

655 

296 

1179 

660 

1180 

662 

1181 

662 

1182 

663 

1360 

723 

21 

23 

550 

822 

559 

332 

560 

332 

561 

334 

670 

337 

664 

336 
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Pbooeb- Verbal — Continued. 
Of  seizure  of  immoTeables 

Unnecessary  in  some  oases      . . 
In  attachment  before  jadgment 
Of  property  sequestrated 

PaOHIBITION  : 

Writ— application  for— execution  of 
General  provisions — appeal 

Delay  upon  service 

Pbomibsoby  Kote  (<e€  Bnx  or  Exchanos) 
Proof  : 

Before  arbitrators,  accountants,  &o, 

Commissaire-enquiteur 

Commissioners  8.  C.  by  consent 

Prothonotary 

Viewers,  experts 

Jury  

By  commission  rogatoire 

Stenography 
Of  consorts  

Deaf-mutes.. 

Bailiff  who  served  writ . . 
Does  not  avail  party  examined — maybe  used  against 
Extraordinary  investigation 
Of  witnesses  (see  WitNESSSs) 
Must  be  in  writing,  otherwise  no  appeal  will  lie 

Failure  of  party  bound,  to  proceed 

Booms  assigned  for  taking 
Judge  takes  notes  if  required 

Objections  to  

Prothonotary  may  preside  sometimes 
Objections  noted  in  such  cases 
A(hnissions  taken  down 

Inscription       

In  Circuit  Court     . . 
For  proof  and  hearing 
In  Circuit  Court     . . 
Postponement 

In  Commissioners'  Court 

In  suits  between  lessors  and  lessees 
*  Concerning  corporations 

For  separation  of  property 
By  default  or  ex  parte 
Affecting  corporations 
On  all  issues  where  pleas  to  the  merits 

preliminary  exceptions 
Amendment  of  pleadings  to  agree  with 
In  the  Circuit  Court,  appealable 
May  be  had  on  every  day  in  term 
Inscriptions,  in  contested  suits,  are 
final  hearing 
Notice  thereof 
Procedure  of  examination  of  witnesses 

66  F.  C 


him 


are  filed  with 


for  proof  and 


ART. 

638 
641 
849 
878 

1031 

1033 

76 


840-1 
800 
239 
285 
836 
897 
307 
898 
262 
261 
262 
261 
321 
230 

1142 

f28d 

1 299 
286 
266 

(263 

(290 
284 
284 
266 
284 

1071 
248 

1076 
216 

1209 
896 

1008 
976 
818 

1003 

182 

820 

1071 

1071 

1072 
1073 
1074 


PAGE. 

876 
377 
600 
616 

677 

679 

66 


222 
208 
184 
206 
221 
241 
210 
241 
193 
196 
196 
192 
216 
188 
688 
204 
208 
206 
197 
196 
206 
204 
204 
198 
181 
602 
186 
608 
170 
671 
622 
660 
668 
218 
660 

114 
218 
602 
602 

602 
602 
602 
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Pnoor-— eofiltfttied. 

In  the  Circuit  Court^ccnHmud. 

Before  olerk,  examiner,  4ro.,  by  oonaent 

Expeneee  to  witnesaee       

Preuve  avant  faire  droit 

In  anotiber  cirooit  

Non-appealable  

{See  W1TNS88, — ^Etidsmoe.) 
PnopEBTT : 

Abandonment  of  (tee  AAAHDONioifr) 
Separation  of  {tee  Bbpasation) 

Sale  of  minors*  

Pbotsst  : 

Of  bill,  note,  denial  of         

Pbothonotabt  : 

May  administer  oath 

Draws  up  judgment  on  confession  

And  in  default  and  ex  parte  cases 

May  receive  applications  for  security  for  costs    . . 
May  preside  at  the  taking  of  proof  in  contested  cases  . . 
May  perform  duties  of  jud^  in  vacation  during  his 

Cannot  give  judgment  or  orders  (except  in  default  cases) 
unless  adverse  party  be  notified         

Orders  may  be  revised  bv  judge 

Serves  writs  when  sheriff  and  coroner  are  interested   . . 

May  adjourn  court 

May  give  orders  to  force  doors,  dkc.  

Or  to  pay  moneys  to  seizing  creditors 

Must  keep  register  of  all  returns  q|  writs  of  execution. . 

And  a  roll  for  enqudtes        

In  non-contentious  proceedings  has  the  same  power  as 

a  judge 

Pbovisional  Possession  {tee  Possbbsiom) 
Publication  {tee  Advxbtisement) 
Public  Office  : 

Usurpation  of,  {tee  Ububpation) 

Public  Offices  : 

Notice  of  action  for  damages  to 

Venue  of  tria)  by  jury  in  such  suits 

Mandamus  may  issue  against        

PuBOHASBB  {tee  Execution)  

QUAKBB  : 

May  make  afi&rmation  {tee  Oath) 

QuxEN^s  Bench  {tee  Appeal)         

Questions  : 


To  witness  on  voir  dire 


Leading 

Witness  may  object  to  certain 
QuoBUM  : 

In  appeal         

Quo  Wabbanto  {tee  Ububpation)  . . 


ABT. 

paob. 

1076 
1076 
1077 
1078 
1101 

603 
603 
603 
603 
609 

763 

972 

1267 

m 

146 


134 


30 

31 

94 

79 

92 

79 

120 

98 

284 

204 

465 

270 

465 

270 

466 

270 

467 

271 

469 

272 

669 

836 

723 

422 

718 

420 

237 

163 

1339 

712 

1327 

710 

672 

338 

1016 

663 

22 

24 

356 

230 

1022 

665 

674 

397 

/  80 
266 

81 

196 

1114 

614 

f269 

195 

Vj62 

196 

(268 

198 

270  i 

199 

274 

200 

1166 

647 

1016 

663 
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lUvTS : 

Bzeoation  against  aboentee  defendant  for  wages  due 

employeeeon 

BATiriGATioH  OF  TiTLB  ($€€  Gomubkitiom  of  Titl^    . . 
BxAL  Actions  : 

Venne    » ^        ••         ••         ••         ■*         ■•         ■*         *• 

Execution        

BsAsoNS  of  Appeal  {$ee  Appbal)  . . 

Bbcaption  {tee  Attachkent  fob  Bskt) 

Bsoo&D  : 

Transmission  from  place  to  place 

In  Cirooit  Ck>art  

To  Court  of  Beview 

Betum       

To  Court  of  Appeals 

Betum 

Where  commissioners  are  recused 

Where  judge  is  recused 

Bestoration  of  missing 

Proceedings  before  a  judge,  in  non-contentious  proceed- 
ings, form  part  of  . . 
Bbooiideb^s  Coubt  : 

Jurisdiction 

Beousation  : 

Grounds  for 

Judge  disqualifled  if  interested 

Case  where  judge  recused  cannot  refuse  to  sit   . 

Judge  cannot  sit  after  maintenance  of     . . 
Judge  must  declare  any  existing  grounds  of       . 
And  so  must  party  who  is  aware  of  any 

Delays  in  case  of        

May  be  filed  at  any  stage     . .         

Procedure        

No  special  power  of  attorney  required  from  absentee  . . 
Where  ^e  sole  judge  is  recused — ^remission  of  record  . . 
Where  recusing  party  has  no  proof  to  adduce    . . 
Maintenance  tnereof  .... 

Where  case  has  been  carried  to  court  of  another  district 
Dismissal  thereof 

Party  may  renounce  right  to  

Of  experts        

Grounds  for         

Of  arbitrators  

In  appeal  

In  Commissioners*  Court 

Bbfbbeeb: 

Advocates  may  be  named  in  certain  cases 

Beplacement  of  

To  be  sworn 

Trial  before 

May  appoint  clerk 

Proceedings  to  be  filed  in  court 

Form  of  Bsport  

Contents       


ABT. 

552 
949 

37-41 

549 

1138 

873 

25 

1078 

498 

502 

1126 

1176 

1187 

185 

102 

1338 

1217 
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Homologation 
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176 
177 
178 
\  191 
187 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
326 
327 
1349 
1157 
1185 

343a 
343b 
343c 
343d 
343d 
343e 
343f 
348ff 
343i 
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322 

544 

40 
821 
635 
512 

27 
603 
302 
304 
631 
653 
664 
162 

84 

712 

673 

159 

161 

IGI 

1C3 

1G2 

161 

161 

101 

161 

162 

103 

162 

162 

102 

163 

103 

163 

216 

217 

718 

647 

664 

224 
224 
224 
224 
224 
224 
225 
225 
225 
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Rbfbbieb — continued . 

Right  of  Review  and  appeal 

Court  of  appeal  maj^ enquire  into  the  merits 
Rboistkb: 

Of  retnniB  of  write  of  ezecntion 

Of  decrees  of  Her  Majesty's  Privy  Connoil 
Of  civil  statas :  preparation,  attestation 

Binding  of  dnplicate 

Officers  bound  to  fulfil  their  duties  under  penalty . . 

Petition  to  rectify  register       

Summons  of  PArty  interested 

Inscription  of  rectifying  judgments  in  regist^ 
Of  registry  offices :  authentication 
Of  sheriffs  and  coroners :  of  deeds  of  sale,  deposit  of    . . 

Authentication  thereof 

BlOISTRAB  : 

After  forced  sales  sheriff  obtains  a  certificate  of  hypo- 
thecs from  •• 
Case  where  it  cannot  be  obtained  before  day  of  return . . 

Meaning  of  word  *'  Hypothec  "        

Form  and  purport  of  certificate      . «         

Where  books  do  not  give  requisite  information,  duty! 

\J&        ••  ••  «•  ••  ••  •■  ••  ■• 

Form  of  certificate  in  such  case 

Where  property  was  inchided  in  some  other  division  . . 

Governor  may  change  form  of  certificate 

Second  certificate  not  required  in  case  of  folU  enchire  . . 

Cost  of  certificate  retained 

Contestation  of  certificate 

Is  an  officer  of  the  court 

Shall  keep  a  register  for  the  addresses  of  hypothecary 
creditors 43-4  V.  c.  25 

Certificate  in  cases  of  confirmation  of  title 

Authentication  of  registers 

Rboisthab's  Cbbtificatb  (tee  Rboistrab)  *         

Rkm  OVAL : 

Of  seals  (9te  SsAiis) 

Rbnt: 

Attachment  for  ($ee  Attacbmsnt) 

Lessor  may  not  oppose  seizure  and  sale  but  must  file 
claim  for  payment 
RsMTs: 

Seizure  of  constituted  

Sale  not  stayed  by  opposition  for  certain 

Oppositions  to  sale  of 

Collocation  of  claims  for 

Execution  in  the  Circuit  Courts  for  certain 

Appeal  to  Q.  B.  in  matters  concerning     . . 

ToP.  C 

Rbnuncution  : 

Of  community  by  wife  should  be  registered 
Report  : 

Of  distribution  Uee  Ezkcution) 

Of  experts  {see  Lxpertb) 

Accountants  (tee  Accoumtaktb)        


ABT. 

343j 
843k 

718 
1183 
1236 
1237 
1238 
1239 
1240 
1241 
1242 
1243 
1244 


699 
698 
699 
700 

701 
701 
702 
703 
704 
705 
738 
740 


955 

1242 

697 

1292 

873 

582 
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225 
225 

420 
668 

683 
685 
685 
685 
686 
586 
686 
687 
687 


406 
406 
406 

407 

411 
411 
412 
412 
413 
413 
428 
429 

381 
546 
686 
405 

703 

512 

842 


682 

372 

640 

376 

652 

385 

733-4 

427 

1102 

609 

1142 

638 

1178 

655 

980 

553 

724 

422 

336 

221 

340 

222 
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Reprise  D*Inbtamcb  : 

Case  cannot  be  retarded  when  ready  for  judgment  by 

change  of  Btatns  of  parties 

When  a  case  is  said  to  be  ready  for  judgment    . . 
Attorney  bound  to  notify  adverse  party  of  his  client's 

death  or  change  of  status 
Proceedings  subsequent  to  noticer  are  null 
Suspension  of  suit  till  parties  are  called  in  to  take  up 

the  instance 
Who  may  file  . . 
How  effected  and  contested 
If  not  contested 
If  not  filed 
Effect  thereof  . . 
On  contestation 
In  appeal 
Requite  Ufvilb  {see  Petition) 
Rbsaue  fob  False  Biddino  (tee  Execution) 
Respondbnt  : 

Appearance  {see  Appbaii) 
Return  :     * 

Of  summons,  must  be  made  on  day  fixed 
How  effected 

Certificate  of  service  accompanies 
Contents  thereof 


How  contested 


Amendment  of    . .  . .         . .         . . 

Cong/  dJ/aut  in  default  of 

Of  Commission  Rogatoire  

Of  Venire  faeiae         . .         . .         . .         .... 

Of  moneys  levied  on  execution  of  moveables 
Of  oppositions  in  cases  of  auisie  mohiliere 

And  of  iaisie  immdbiliere 

Of  opjsositions  for  payment  

Of  writs  of  execution  . .         . .         

Register  thereof  

In  the  Circuit  Court 

Nulla. Bona 

Of  capias  may  b^  ordered  immediately 

Of  mandamus 

Of  injunctions  . .         . .         . .         41  V.  o.  14,  s.  4 

Of  habeas  corpus 
Of  writs  of  appeal 

Rbnvendication  (iee  Attachment)  

Rbvbnue  : 

Suits  may  be  brought  in  the  C.  C.  for  sums  due 

Evocation  thereof 

Revibw: 

May  be  had  before  three  judges  in  certain  cases 
Juqge  who  sat  in  Court  below  cannot  sit  in 

Where  had       

Deposit,  delay  for  making 

Inscription,  notice 


art. 

(484 

1468 

435 

436 
437 

487 
438 
439 
440 
441 
442 
647 
1166 
606 
690 

1128 

81 

76 

77 

78 

(  79 

1169 

80 

169 

82 

313- 16 

876-7 

601 

686 

666 

662 

697 

718 

1088 

697 

820 

1026 

1042 

1121 

866 

1064 
1068 

494 
496 
496 
497 
498 


PAOi; 

263 
272 
264 

264 
264 

264 
264 
266 
266 
266 
266 
320 
649 
806 
401 

682 

70 
66 
66 

^ 

164 
70 
164 
71 
212 
237 
368 
846 
886 
386 
406 
420 
606 
406 
481 
669 
670 
687 
623 
607 

691 
696 

296 
299 
299 
299 
802 
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Bbtibw — continued, 

Prothonotary  to  place  oaaae  on  the  roll 

Tranuniflsion  of  record         

Staya  ezeoatioii  

Hearing 

Judgment,  return  of  record 

Judgment  in  the  absence  of  two  jndgee 

Be-hearing  nnneoeesary  eometimee  

Jndge  removed  to  another  court  may  render  jndgment.. 

Of  decisions  in  coptot..  

In  Circuit  Court 

In  actions  for  the  illegal  detention    of   township 
lanoB  ••  *•  ••  ••  ■• 

In  certiorari  not  allowed  

In  non-contentious  proceedings        

Bbvision  : 

Of  orders  by  prothonotary  in  vacation 

Of  taxation  of  costs    • . 

Of  costs  of  sale  

Of  judgments  by  default  {see  Pstition) 

BsvocATioM  of  judgments  {eee  Pbtitxon)  

Bulb  : 

To  answer /attj  et  articlee  ($ee  Faitb  et  Articlbs) 

Decisory  oath 

Oath  put  by  court  

For  coercive  imprisonment 

Bulbs  of  Practice  : 

How  promulgated 

Id  appeal 

In  Circuit  Court  

Additional  rules  in  appeal  

Baouehat : 

( 


\ 


Exceptional  providions  for 

Appeal  from  

SAisn  Arbbt: 

Simple  {tee  Attacbmbnt)        

En  main  tierce  {tee  Garnishment) 

Saisib  Gaoerib  (tee  Attachment)  . .         . .    '     . . 

Saisib-Bbvendication  {tee  Attachment) 

Salary: 

Seizure  of  public  officers* 38  Y.  c.  12| 

Sale: 

Suspended  by  opposition  to  judgment 

Of  moveables — notice  to  guardian  and  defendant 
Publication  thereof 
In  certain  cities  . . 
Held  at  proper  time  and  place 
Cannot  be  had  after  return -day 

Guardian  must  produce  effects  at 

Seizing  officers  may  not  bid  or  purchase 

Minutes  thereof 

Adjudication,  payment 
Extortion  by  officer 

May  not  proceed  beyond  amount  required,  order  of 
sale 


art. 
501 
498 
499 
500 
502 
502 
508 
504 
823 

1091 

1111 
1234 
1340 

465 
479 
600 
483 
505 

222 
444 
449 
781 


1 
27 

1117 

612 
855 
873 
866 


488 
671 
572 
573 
589 
589 
590 
591 
592 
593 
594 

595 


paob. 
308 
802 
803 
803 
804 
804 
805 
805 
482 
607 

613 
681 
718 

270 
286 
352 
290 
805 

178 
257 
258 
448 


29    30 

1177   653 

1059  '  595 

761 


13 

28 
620 

357 
504 
512 
507 

369 

294 
338 
338 
839 
348 
848 
348 
848 
848 
349 
349 

349 
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84  V.  c.  4 


Sals — continued. 

Of  moveables — continued. 

Discharge  of  gnardian 

Default  and  condemnation  of  gnardian 

Effects  thereof     . . 

Procedure  where  shares,'  etc.,  are  sold 

Staying  of 

Annulling 

Taxation  of  costs  

Payment  of  moneys  levied  in  the  absence  of  any 

opposition 
Belonging  to  a  succession        . .         . .     •    . . 
Of  immoveables,  suspended  by  judge's  order — Oppo 
sitions 
Effects  thereof     . .         . . 
Grounds  for  vacating     . . 
Application  therefor 

•L^wXCwJr  D  ••  •«  ••  ••  ■•  • 

Faux  encherisseur  may  urge  nullity  thereof 
Where  the  price  has  not  been  paid     . .      33  V.  o.  16 
Where  the  owner  is  unknown 

Of  property  belonging  to  a  corporation  in  liquidation 

Of  property  belonging  to  minors,  Ao 

jTxaoe  ox  ••  ■■  ••  ••  ••  •• 

School  Taxes: 

Jurisdiction  of  G.  C. 

/ 


No  appeal         

SoiBK  Facias: 

For  the  annulling  of  Letters-Patent  {see  Lbttbrs-Patent) 
Seals: 

Affixing  of,  in  what  cases     . . 

Appointment  of  Commissioner 

Who  giay  demand 

Minutes  of  Commissioner 

Modus  operandi 

Discovery  of  will 

Forcing  of  doors 

Opposition—  Mention  thereof 
Hearing  summarily 
Decision  thereon     . . 

Mention  in  minutes  of  judge's  orders 

Absence  of  moveables  stated 

Deposit  in  Court  of  minutes 

Second  affixing  when  allowed — method 
Bemoval  of :  Applications  heard  summarily 

Where  affixing  is  declared  null,  order  to  remove 
is  given 

Non-compliance  with     . . 

Where  seals  have  been  twice  affixed 

Whore  seals  are  affixed  before  burial 

Who  may  demand 

Petition — Notice 

Order  for  inventory 

Appointment  of  tutors,  &o. 
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Removal  of-^eontimud, 

Modni  operandi  

Betams  to  be  made 

Purport  thereof  

Papers  claimed  by  third    parties,  how  disposed 

wX  9   %  mm  ••  ••  •«  ••  • 

General  provisions  as  to  appeal,  Ao  

SscBSTDia  Profxbtt  : 

Capias  may  issue  for  

And  attachment         

Skcuiutt  : 

For  costs  {iee  Costs) 

Delay  most  be  fixed  in  judgment  ordering 

How  sureties  are  offered  

Meaning  of  word        

May  be  required  to  justify 

Objections  to  sureties  

Decision  thereon  

Acceptance  ••  •• 

In  appeal         

Reduction  of 

From  Circuit  Court 

Bufficiency  . . 

In  action  for  the  illegal  detention  of  township 

UvDCXo  *•  ••  ••  ••  • 

Court  may  regulate  renewal,  Sko.,  of 

To  the  Priry  Council 

For    costs   of    improbation    in    Commissioners' 

Court         

SsDUonoN  : 

Commissioners'  Courts  have  no  jurisdiction  in  actions 

XO&  ••  •■  ■■  ••  ■•  ••  ■ 

SxzoNiOBiAL  Bknts  : 

Actions  for  recovery  of  . .    *    82  V.  c.  30,  s.  4 

Executions  for  

Oppositions  for 

Effect  of  judicial  sale  on 

SuzcRi : 

Of  moveables  {see  Exsoution)         

Of  immoveables  (tee  Exbcution)  . .  ' 

Of  salaries  of  public  servants  {see  Gabnxshiont)  36  Y. 
c.  12  

In  the  hands  of  third  parties  {see  Gabnishiixmt)  . . 

SXPARATION  : 

Betweeen  consorts         * .  

0/ property —Authorization  of  judge         

Jurisdiction         

Summons  . .         .  >         •  •         •  •        •  • 

Notice  in  newspapers 

Intervention  of  (^editors         

Confession  of  judgment  not  admitted 

Judgment,  reprises,  nomination  of  experts. . 
Execution  thereof 

Wife  may  accept  or  renounce  community  . .        • 
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Sbpakation  ~  continued. 

Of  property — continued, 

Begistration  of  renonoiation,  and  of  declaration  in 
oase  of  marehande  publique 

Investment  of  proceeds  of  moveables 

If  husband  gives  real  property  as  reprise  to  wife  she 
must  obtain  a  confirmation  of  title 

Execntion  for  amonnt  dne  wife         

From  bed  and  board — Authorization  of  judge 

Service  of  petition  for 

Attachment  may  issue 

Trial — Judgment  

{See  Husband  and  Wite) 
Sequbstration  : 

Besulting  from  seizure  by  garnishment 

Where  sale  of  immoveables  is  retarded  by  opposition . 

In  attachments  by  revendication 

Petition  and  order 

Appointment  of  sequestrator 

Swearing — mis  en  possession 

Sale  of  perishable  goods 

Lease  of  right  of  enjoyment 

Who  may  not  become  lessee 

Authorization  required  to  make  repairs  . 

Duties,  obligations,  account,   placing  of    moneys  for 

investment  • .         . .         . .         . .         . . 

Discharge 

Execution  of  orders  duiin[7  apptal 

Where   one   party  violently    hinders    administration 

thereof,  tne  other  party  may  obtain  provisional 

possession  ••         ••         ••         •• 

SSBOEANT  OF   MlUTIA : 

May  act  as  bailiff  in  the  Commissioners'  Courts 
But  not  as  attorney   . . 
SxBMXMT  DBcisoiBS  {tee  DicisoBT  Oath) 

judiciaibb 
Sbbvice  : 

Of  summons  {tee  Summons) 

Subpoena  {tee  Wmnsss)        

Venire  facias  {tee  Jubt)         

Faits  et  articles  {tee  Fatts  bt  Abticles)    . . 
Out  of  district  of  papers,  Ac. 

In  Circuit  Court 

Of  every  written  proceeding  in  a  case  required 
■    How  effected  where  sheriff  is  interested  . . 
Of  judgments,  when  required 

Of  tierce  oppositions 

Of  oppositions 

To  marriage        . . 

Of  seizure  by  garnishment  . .  . . 

Of  petition  for  folle-eneftire 

Of  attachment  before  judgment 

Where  defendant  avoids  service,  &c. . 
Of  declaration  in  matters  of  Capias 

Of  attachment 
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SsBYiCB  —contimttd. 

Of  petition  to  appeal  from  G.  G.    . . 

Of  Certiorari  

Of  Habeas  Corpus 

By  bailiff  of  writs 

Shabbs  : 

Seizure  and  sale  of     . . 

Procedure  on  seizure     . . 
On  sale  . . 
Belonging  to  minors  may  not  be  alienated  without  order 

of  court  or  judge 

Sale  by  ourator 
Shbbiff: 

Improbation  of  return 

Service  of  writ  by  coroner  where  he  is  interested 
May  use  necessary  force  to  execute  writs 
Writs  of  execution  are  addressed  to 
Prooeedings  upon  writ  of  possession  b y  . . 
Seizure  of  moveables :  writs  addressed  to 

Must  employ  a  resident  bailifiP  in  certain  cases 
Proems  verbal  of  seizure  de  bonis 

Form  thereof 

Appointment  of  guardian 
Removal  of  things  seized 

For  the  purposes  of  sale 
Demand  of  prepayment  of  expenses 
Order  to  force  doors,  Ac. 
Service  of  opposition  on 
Cannot  bid  or  purchase  at  sale 

Minutes  of  sale 

P^xtortion         

Service  of  notice  upon  the  sale  of  shares  . . 
Must  pay  moneys  to  creditor  or  return  them     . 
Seizure  of  immoveables ;  writs  addressed  to 
And  executed  by  him  or  his  officers 
Must  employ  resident  bailiff  in  certain  oases 
Or  officer  calls  on  debtor  to  specify  his  immove 

EvDiwD*  ••  ••  ■•  ••  •»  •« 

Returns  oppositions  for  certain  rents 

May  not  seize  the  same  immoveable  twice  . . 

Proceeding  upon  receipt  of  second  writ  against  the 

same  property 
Continues  prooeedings  for  second  seizor  if  the  first 

withdraw  or  is  paid 
Payment  by  debtor — disposal  of  funds 
May  exact  prepayment  of  certain  expenses. . 
Must  advertise  sale 

And  give  notice  to  hypothecary  creditors,  43-4  Y.  c.  25 
And  publish  at  chundi  doors  if  seizure  was  made 

m  a  parish                          . .         . .         • . 
When  he  may  stay  the  sale 
Return  of  oppositions  to  Court         

And  writ 
Continues  publications  notwithstanding  opposition 
But  cannot  sell — exceptions 
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336 
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585 
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QEXRirr— continued, 

SeiMure  of  immoveabUi  ^continued. 

Delivery  of  oppoeitions  to 

ProoeedingB  after  deoision  on  oppositions 

Venditioni  exponas  

Ck>ntents  thereof. . 
Notioes  thereunder. . 

May  receive  bids  in  writing  prior  to  sale 

How  such  bids  are  made 

May  require  deposit  therewith 

Form  of  bid        

Endorses  and  returns  bid 

Furnishes  officers  presiding  at  the  sale  with  the  list 
thereof 

Where  the  sale  should  take  place 

Not  on  Sunday 

Proceedings  on  day  of  sale 

Declaration  of  bidder 

Conditions  of  sale 

Who  may  not  bid  

Verbal  bids  by  proxy 

Deposit  may  be  required  with  bid 

Or  dispensed  with  

Bid  without  deposit  disregarded 

Befund  of  all  deposits  except  purchaser's 

Duration  of  bidding 

Adjudication  to  highest  bidder 
Proceedings  after  sale: 

Bidder  by  proxy  must  declare  name  of  principal  . . 

Purchaser  must  pay  price        

When  he  may  retain  it  

Deed  of  sale — contents  

Betum  of  writ 

Certificate  of  hypothecs  from  registrar 

Where  certificate   cannot    be   had  before   return 

UCbjr         ••  ••  ■•  •■  ■■  ••  •• 

Form  and  purport  of  certificate        

Certificates  from  registrars  of  other  divisions  within 
which  property  has  been  included,  requisite  . . 

Second  certificate  not  required  on  folle  enchrre 

Fees  and  costs  may  be  retained  out  of  proceeds    . . 

Effects  of  sale  by 

Writ  of  possession 

Vacating  sales  by 

Bound  to  pay  moneys  within  15  days  from  judgment  of 

distribution  . .         . . 

Retains  certain  amounts  to  meet  claims  which  have  not 

DOOU    AaAOCX       ••  •■  ««  ••  mm 

Liable  to  imprisonment  in  default  of  payment  of  moneys 

Betum  of  money  unduly  paid 

May  effect  attachment  before  judgment  in  another  dis- 

U&xvv  •••  •■  ••  •■  ••  ••  •• 

And  demand  funds  necessary  for  safe-keeping  of 

things 
And  renew  the  demand 
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Shbriff — continued. 

Exeoation  of  capias  . . 

Bftilbond 

His  responsibility 

Assignment  of  bond 

Surrender  of  defendant  by  sureties 
Venire  facias 

SlONATTTRE  : 

Denial  of 
Sitting  of  Coubts  : 

Regulated  by  Statute 
Of  Circuit  Court 
Order  during 
.  Debtor  may  not  be  arrested  during 
Of  judges  where  more  than  one  residd  in 

SliAKDEB  : 

Commissioners*  Court  has  no  jurisdict 

XOJL       a«  •■  ■•  ••  ■• 

Stamps: 

Writs  may  issue  in  some  oases  without 
Statement  of  Facts  {see  Jubt) 
Statement  : 

Made  by  debtor  abandoning  property 

Notice  thereof 

Time  for  filing 

Appointment  of  Curator 
Status  : 

Registers  of  {see  Rboistbbs)  . . 

Stenoorapht,  evidence  may  be  taken  by    . . 
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a  district 
ion  in  actions 


(35  V.  c.    6 

. .  -J  46  V.  c.  26 
l47V.  c.    3 


Stocks,  judicial  sale  of  {see  Shabbb) 

Sub- Collocation  {see  Execution) 

Submission  {see  Abbitbation)        

Sub-Opposition 
Subpoena  : 

To  summon  witnesses  before  a  Commission  Rogatoire   . . 
Before  the  Court 
Duces  Tecum 

To  be  served  in  Upper  Canada  

Service  in  either  Province  of 

Habeas  Corpus  ad  testifieandwn 
To  summon  witnesses  before  experts 
Subbtitution  : 

Curator  to 
Succession,  Vacant  : 
When  so  deemed 

Demand   that    a    curator   be    appointed — who    may 
niaKC  ••  ••  ••  ■■  ••  >•  •• 


Appointment — Avis  de  parents 

Duties  of  curator 
Sale  of  immoveables  .*. 
Accounting 
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SucoBBSioN,  Vacant — continued. 

General  proviBions 

Afi&xing  of  'seals  ($ee  Seals) 

Suit  (see  Action)  : 

Contmoanoe  of  (see  Bepbisb  d^Instance)  . . 
Summons  : 

In  personal  actions    . . 

Real  or  mixed 
.  Actions  for  separation  between  consorts  . . 

Matters  of  succession  

Actions  of  warranty  and  continuance  of  suit 

Actions  against  public  officers  for  damages 
Notice  to 

Where  there  are  several  defendants 

Where  immoveables  lie  in  several  districts 

Where  the  sole  judf;;e  is  liable  to  be  recused 

Waiver  by  appearance  of  nullities  in 

Writ  of  . .         . .  •  •         • .         .  • 

Issued  by  prothonotary  

May  be  in  English  or  French 

Amendment        . .         . . 

Supplementing  incorrect  copy  of 
Attestation  of      . . 

And  of  copy 
Seal  unnecessary 
To  whom  directed 
Contains  description  of  parties 
And  causes  of  action 
Cannot  be  for  dies  non   . . 
Service  of 

Cannot  be  made  at  night 

Nor  in  church,  in  oouiit,  nor  in  Parliament 

Must  be  personal  or  at  domicile 

Where  plaintiff  and  defendant  reside  together 

Where  there  are  several  defendants 

On  a  general  partnership  . . 

On  a  joint  stock  company 

Where  partnership,  <&c.,  has  no  office  known 

On  a  body  corporate  . . 

On  a  foreign  corporation 

On  church  fabriques . . 

On  masters  of  ships   . . 

On  a  wife  . .         . .         . .         . .         . . 

On  an  absentee 

Form 48  V.  c 

On  a  defendant  residing  in  the  Dominion  but 
of  the  Province 
Costs  in  such  cases 

On  prisoner 

Where  sheriff  is  interested  . . 

May  not  be  made  by  bailiff  interested 

May  be  made  at  any  elected  domicile 
Of  Jurors  {see  Jury)    . . 
Of  witnesses  {see  Subp(ena) 
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SuioiOKB — ecnUnued, 

Delay  upon 

In  the  C  G>         •  •  •  • 

In  actions  between  lessors  and  lessees 

In  the  Commissioners'  Coart . . 

Retom 

ByBaili£f  

Contestation  thereof 


Amendment 


Defaolt  of  return 
In  actions  between  lessors  and  lessees 
And  consorts   . .         •  • 
Against  corporations  illegally  formed 

In  the  Circuit  Court 

In  the  Commissioners'  Court 

Writ  

Service 

In  non-contentious  proceedings 
Sttndat  {$ee  Nom-Juudical  Dat)  • . 
Sn&BTiEs  : 

Putting  in  {iee  Sxcumtt) 

Of  defendant  arrested  under  capias 

Must  justify  ' 

May  surrender  defendant 

May  obtain  assistance  if  they  apprehend  resistenoe 
In  attachments  before  judgment    . . 
In  appeal  (tee  Ssoxtbitt) 

SXTBBSMDEB  *. 

Voluntary  execution  of  a  judgment  by 
Of  an  hypothecated  immoveable    . . 

Appointment  of  a  curator 

Power  and  duties  of 

Bef  usal  to        

Of  debtor  by  sureties  in  capias 

SXTBVXTOB  : 

Appointment  to  fix  boundaries 

Talks: 

In  jury  trials  {$ee  Jury) 
Tabift  of  Fkiis  : 

How  promulgated 

In  appeal 
Taxation  of  Costs  . . 
Revision  thereof 
Does  not  suspend  execution . . 
Of  costs  of  forced  sale 
Of  witnesses 

Execution  therefor 

When  summoned  from  beyond  district 
Of  party  answering /ait#  et  articles  » 

Execution  therefor 
Of  garnishee    . . 

Execution  therefor 
In  appeal         ■  •         ■  •         •  •         •  • 
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TXKDXB  : 

Must  describe  objeot  or  moneys  offered 

Form  of  

May  be  made  at  domicile  elect 

Answer  of  party  mast  appear  in  document  recording  . . 
May  be  renewed  by  pleadings  and  deposit 

Withdrawal  of  moneys  paid  into  court 

Expenses — costs 
Tsbu-Dats  : 

What  shall  be 

Threk  Bzvsbs  : 

Banlieueof 

TiEBS  Saisi  (iee  Gabnishmbnt). 
TiTMi: 

GonArmation  of  {$ee  Confibiution  of  TrrLi) 
Township  Lands  : 

Held  in  free  and  common  soccage,  partition  of  {eee  Lici- 
tation) 
Tbanbcbipt  : 

On  appeal  to  be  sent  to  Q.  B.         

Tbxal: 

When  it  may  take  place 

Postponement  of        

By  Jury  {$ee  Juby) 

Tbinitt  Housx  : 

Its  jurisdiction  

TuTOB : 

Coercive  imprisonment  against 

In  oases  of  licitation . .         . .         . .         .  • 

Appointment.    Family  Council 

Voluntary  licitation  between  minor  and 

At  removal  of  seals 

General  provisions 

{See  CuBATOB.) 
Usubpation  of  Offiob  : 

Delay  on  summons  for 

Who  may  bring  complaint 

In  what  oases 

Writ.    Formalities 

Purport  of  petition.    May  claim  office 

Maintenance  of  complaint.    Judgment 

Dismissal  thereof .    Costs 

Proceedings  on  judgment  declaring  party  entitled  to 
office  

Besistance  to  judgment        

Vacant  Buccbssions  {see  BtTOOBSSiOMs) 

Vacatino  Sales  bt  Sbebiff  (see  Sale) 

Vacation — Long  {tee  Lono  Vacation) 

Validation  : 

Of  certain  sheriff  sales        42-8  V.  o.  24 

Venditioni  Exponas: 

When  issued 

Purport  of        

Suspension  of  sale  under 


ABT. 

538 
589 
640 
641 
642 
548 
544 


1858 


949 


PAOl. 

816 
816 
817 
817 
817 
817 
818 

I  *^ 
1187 

728 


544 


912 

580 

1126 

681 

220 

171 

216 

170 

848 

227 

1218 

678 

7as 

450 

921 

582 

1256 

689 

1278 

697 

1299 

708 

1887 

712 

75 

65 

1016 

568 

1016 

568 

1017 

668 

1018 

664 

1019 

665 

1020 

665 

1021 

666 

1021 

565 

1831 

711 

714 

417 

1 

18 

875 

662 

891 

668 

891 

664 

892 

896 
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YxKBiTioNi  Exponas— €oiitt?iii€d. 

Where  a  resale'  is  had  for  false  bidding,  writ 'must  be 

in  the  nature  of  

YsNiBE  Facias  {tee  Jubt) 

Ybnus  {see  Jurisdiction) 

Ybrdict  {tee  Jubt)  

Yxsssl: 

Seizure  of         ..         

YnwsBS  {tee  Ezpkbts)       

YoiB  DiBB  {tee  WmoEss) 

Voluntary  Execution  {tee  Exbcution)  . .         

SuRBSNDXB  (tee  Surrindeb)  . .  

Vouchers  : 

Aooompany  aoconnt  . .         . .         

Wages  : 

Proportion  seizable 

Not  yet  dae  are  not  seizable 

May  be  sued  for  by  minor  in  Commissioners'  Court 

By  mariner  before  justioes 

Warrant  : 

Of  arrest  (tee  Capias) 

Of  attachment  {tee  Attachment) 

Warrantors  : 

Calling  in  of 

Delay  for 

Demand  must  be  special  

Warranty  : 

Simple  or  personal 

RaaI 

A"^*^*       ..         ••         ••         ••         ■•         *•         .• 

Wipe  {tee  Husband  and  Wipe). 
Witness  ; 

Competency 

Deaf  mutes 

Consorts 

Party  to  suit  may  be 

Incompetency : 

Bailiffs  who  served  writ 
Summoning  : 

Subpoena — delay . . 

Ditcet  tecum 

In  prison 

In  Upper  Canada 

Serving     . . 

Failure  to  attend — Punishment 
Examination  of.  witness  about  to  depart  . . 

Swearing — Affirming 

Change  of  form  of  oath 

Administering  oath       

Refusal  to  be  sworn       

Punishment . . 
Exclusion  of  other  witnesses  during . . 
Cannot  refuse  to  testify  because  expenses  are  not 

paid    , .         . .         . .         . .         . , 


art. 

696 

372 

84 

413 

560 

322 

(259 

w262 

(268 

514 

534 

522 


558 
1193 
1216 

812 

120-2 
123 
124 

125 
126 


252 
261 
252 
251 

262 


244 

189 

245 

190 

253 

194 

246-7 

190 

248 

190 

249 

191 

240 

185 

255 

195 

256 

195 

(255 

195 

(287 

205 

257 

195 

277 

202 

254 

194 

page. 

405 

536 

34 

245 

332 
215 
195 
196 
198 
311 
315 

313 

331 
331 
668 
672 

476 
498 

98 
105 
105 

106 
106 


193 
195 
193 
192 

196 


258  1     196 


INDKX. 


897 


Witness —continued. 

Examination  of — continued. 

Any  one  present  may  be  examined 

On  voir  dire 


In  chief 

To  be  in  writing 

Leading;  questions       ... 

Refasal  to  answer  certain  questions  . . 

Punishment . . 
Cannot  withdraw  without  permission 

Form  of  deposition        

Objections  to  questions 

Marginal  notes    . . 

In  ex  parte  cases  . . 

Identification  of  objects 
Cross-examination 

In  ex  parte  cases  . . 
Re-examination 

Closing  deposition 

I)e  novo 

Taxation  of  expenses . . 
Enforcement 
When  summoned  from  beyond  district 
Or  from  out  of  Province  . . 
Several  cases  may  proceed  together 
Judge  bound  to  take  notes 
Evidence  of  witness  does  not  benefit  himself 
Impeaching  evidence  of  one's 
Before  commission  rogatoire 
Swearing 
Prothonotary 
Jury 

Examination  de  novo 

Experts,  &c  

Commissaire  Enqndteur 

Arbitrators 

Commissioner,  8.  C.  by  consent 

Stenography     . . 


Required  to  forcing  of  doors,  &c     . . 

And  to  consent  of   creditor  that  bids  be 

without  security  

And  to  certificate  of  registrar  in  some  cases 

May  be  examined  on  the  contestation  of  report  of  dis 

tribution    . . 

Taxation 

57  F.  <\  C.  P. 


■ 

ART. 

PAOS. 

•  • 

«  ■ 

250 

192 

( 

259 

195 

•  « 

i 

267-8 

198 

(263 
'270 

196 

199 

«  • 

•  • 

1289 

1 292 

206 

207 

•  • 

286 

183 

•  • 

270 

199 

■  a 

274-5 

200 

•  ■ 

277 

202 

278 

202 

(264 

197 

-1267 

198 

(288 

205 

r 

263 

196 

"( 

290-1 

206 

•  • 

295 

207 

•  • 

317 

212 

•  • 

273 

200 

•  ■ 

271 

199 

•  • 

317 

212 

•  • 

272 

199 

1264 

197 

*  • 

1 293 

207 

(282 

203 

•  • 

(298 

208 

■  • 

280 

203 

•  • 

2^1 

203 

•  • 

480 

287 

•  m 

481 

288 

«  « 

263 

196 

■  • 

265 

197 

•  • 

'  251 

192 

»  • 

;  269 

198 

•  • 

307 

210 

•  • 

310 

211 

•  • 

285 

205 

*  • 

397 

241 

•  • 

410 

244 

•  • 

334 

220 

■  • 

304 

209 

•  ■ 

1346 

239 

184 

(35  V. 

c.  6 

242 

40  V. 

c.  26 

141 

i47V. 

C.196 

196 

«  • 

•  • 

509 

336 

3  received 

•  • 

•  • 

681 

398 

•  • 

•  • 

701 

411 

>port  of  dis- 

•  • 

•  ■ 

741 

429 

•  • 

•  • 

741 

429 

898 
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WiTNEBS — continued. 

art. 

PAO*. 

Parties  must  be  present  at  examination  of 

•  «                 •  ■ 

296 

206 

In  actions  between  lessors  and  lessees 

•  •                 •  • 

896 

522 

In  the  Girooit  Court,  appealable  examination   . . 

1074 

603 

Summons  from  beyond  district 

•  •                 •  • 

1076 

603 

Non-appealable 

•  •                 •  • 

1101 

609 

In  the  Commissioners'  Court — Summons 

•  «                 •  • 

1210 

671 

'     One  sufiScient 

•  •                 •  • 

1209 

671 

Writ: 

Of  Capias  {»ee  Clbuh)            

Of  Faits  et  Articles  (see  Faitb  bt  Abticleb) 

•  •                 •  • 

797 

455 

•  «                  •  • 

222 

173 

Of  Fieri  Facias  de  bonis  [see  Exbcvtion) 

•  •                 •  ■ 

555 

325 

De  territ  {see  Execution) 

•  •                 »  « 

632 

872 

Of  Venditioni  Exponas  (see  Venditioni  Exponas) 

662 

391 

f 

549 

321 

Of  possession  (see  Execution) 

33  V.  c.  16  - 

528 

I 

712 

416 

Of  summons  (see  Summons) 

Of  Habeas  Corpus  ad  testificandum 

253 

194 

Ad  subjiciendum  (see  Habeas  Corpus) 

1040 

585 

Of  venire  facias  (see  Jubt) 

372 

236 

Of  mandamus            

1022 

565 

Quo  warranto              

1017 

563 

Prohibition 

1031 

577 

Injunction         

41 V.  c.  i4 

570 

Of  appeal          

Attachment  for  rent             

1 

1121 

G23 

873 

512 

In  revendication            

866 

507 

By  garnishment            

855 

504 

Simple 

834 

489 

May  be  addressed  to  bailiff 

33  V.  c.  i? 

44 

May  issue  without  stamps  in  certain  oases 

■  •         •  • 

467a 

271 

y 
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